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ADVERTISEMBINT 


to 


THE    EIGHTH    EDITION. 


The  Work,  now  presented  to  the  Public,  is  an  en- 
largement of  the  first  Volume  of  the  last  Edition. 
It  was  thought  most  advisable  to  make  this  a  separate 
publication,  and  not  to  connect  it  with  the  details  of 
particular  actions.  The  present  Work,  therefore,  is 
confined  to  the  inquiry  into  the  general  principles  of 
our  Law  of  Evidence;  and  the  rules  of  Evidence, 
applicable  to  particular  Actions,  are  referred  to  for 
example  and  illustration. 

My  friend  Mr.  Amos,  who  assisted  me  in  the  last 
Edition,  took  upon  himself  the  whole  charge  of  this^ 
and  completed  the  greater  part  of  the  Work,  when  he 
was  prevented  from  finishing  it,  by  his  appointment  to 
an  office  in  India,  in  the  autumn  of  last  year.  At 
that  time,  he  had  proceeded  in  the  Work  to  the  end 
of  the  Fourth  Chapter  of  the  Second  Part* 

On  quitting  England,  Mr.  Amos  committed  to 
Mr.  Gale  the  charge  which  he  had  undertaken,  ex- 
plaining to  him  his  own  views  of  what  remained  to 


ADVERTISEMENT. 

be  done.  Mr.  Gale  commenced  with  the  Chapter, 
"'6>7i  the  Admissibility  of  Parol  Evidence  j  in  explana- 
tion of  Written  Instruments^'  (p&g6  710),  and  com- 
pleted'the  remainder. 

The  chief  part  of  my  duty,  in  preparing  this  Edi- 
tion, has  consisted  in  revising  and  correcting,  making 
additions  and  alterations,  as  I  thought  advisable.  In 
doing  this,  I  have  bestowed  all  the  care  and  attention 
in  my  power. 

I  ought  to  make  some  apology  for  the  size  of  this 
Volume,  which,  I  must  admit,  has  far  exceeded  our 
calculation ;  and  yet,  I  doubt  whether  any  material 
reduction  of  the  size  might  not  have  lessened  the  use* 
fulness  and  value  of  the  Work. 


S.  M.  PHILUPPS. 


WhitehaU, 
July,  1838. 


CONTENTS. 


PART  THE  FIRST. 


CHAP.  I. 


Page 


Of  the  Exclusion  of  Evidence  in  certain  Cases, 
and  of  Incompetency  from  Defect  of  Under- 
standing -  -  -  -       2 

General  Rule  as  to  Credibility  and  Competency      2 
The  several  Grounds  of  Incompetency  -      3 


Sect.  I.  Of  Incompetency  from  Want  of  Under- 
standing 

.    General  Rule 
Idiots — Lunatics 

Children  -  -  . 

Account  given  by,  not  Admissible 


4 

4 
4 
5 
6 


CHAP.  11. 


Of  Examination  upon  Oath,  and  of  Incomjg^ency 
from  Defect  of  Reliffious  Principle     ^ 


Principle  of  the  Rule 
Import  of  Oath 


7 
8 


VI 


CONTENTS. 

Page 

Form  of  Oath 

-      9 

Religiout  Belief— Religiout  Principle 

■    11 

ExaminatioH  at  to  ReUgioiu  Opiniom 

-    12 

AtheitU — Infidek 

-    11 

Examination  previotu  to  Swearing 

-     12 

Qtuiken  and  Moravians 

-    13 

Excommunication 

-    13 

CHAP.  III. 

Of  Incompetency  from  Infamy  of  Character  -  14 

Distinction  between  Legal  and  Moral  Infamy  14 

Principle  of  the  Rule                        -  -  15 

Propriety  of  Exclusion                     -  -  15 

Sect.  I.  What  Offences  incapacitate  -  17 

Treason^  Felony y  Crimen  Falsi,  Forgery,  8(c.  -  17 

Bribing  a  Witness — Conspiracy           -  -  17 

Gaming                .        -                      -  -  18 

Outlawry                  -                        -  -  18 

Infamous  Punishment                    -  -  18 

Sect.  II.  Extent  and  Effect  of  Disability  -  19 

Sect.  III.  Proof  of  Incompetency          -  -  19 

Proof  of  Judgment            -                -  -  19 

# 

Sect.  IV.  Competency  how  Restored  -  20 

1.  Reversal  of  Judgment               -  -  SO 

2.  Pardon,  Effect  of       -                -  *  21 

Proof  of  Pardon        -                -  -  21 

3.  Effect  of  Suffering  Punishment  -  23 

Felonies                 -                -  -  23 

Misdemeanors                    -  -  24 


CONTENTS.  vii 

CHAP.  IV. 

Page 

Of  the  Evidence  of  Accomplices,  Informers,  and 

Self-Discrediting  Witnesses 

SsGT.  I.  Of  the  Admissibility  of  Accomplices  25 

General  Itule                -                    -  -  S5 

Objections  to  Evidence  of  Accomplices  -  S6 

Accomplices  competent                      -  -  26 

Implied  compact  with  Accomplices  -  S7 

Practice  as  to  admitting  Accomplices  -  28 

Accomplice^  separately  ^  jointly  ^  indicted  -  28 

Breach  of  Implied  Contract              -  -  29 

Principal  and  Accessary                       -  -  29 

Accomplice  admissible  for  Prisoner  -  29 

Sect.  II.  Of  the  Confirmation  of  Accomplices  30 

General  Rule               -                    -  -  30 

Practice  requiring  Cowfiirmation         -  -  30 

Extent  of  Corroboration                -  -  32 

Confirmation  as  to  material  Fact  -  32 
Confirmation  as  to  the  circumstances^  and  as  to 

the  Person                -                    -  33,37 

Confirmation  by  several  Accomplices  -  3& 

Wife  of  Accomplice                   -  -  39 

Accomplices^  who           -                    -  -  39 

Sect.  III.  Informers  and  Self-Discrediting  Wit- 
nesses         -                -  -  39 

Informers                     -                   -  -  39 

Witness  alleging  his  own  Dishonesty  -  40 
Witness  invalidating  an  Instrument — Indorser 

— Payee             -                        -  -  41 

Person  bribed            -                    -  -  41 

Subscribing  Witness                        -  -  42 

Other  instances                   -  -    42 


viii  CONTENTS. 


CHAP.  V. 

Page 
Of  the  Incompetency  of  Witnesses  from  Interest    43 

Principle  of  the  Rule  -  -    43 


CHAP.  VI. 
Of  the  Incompetency  of  the  Parties  to  the  Suit. 

General  Rule        -  -                        -  4S 

Policy  of  the  Rule  -                -                -  43 

Objections  against  -                  -  43 

Answer  to  Objections  -                     -  44 

Sect.  I.  Of  the  Rule  of  Incompetency  from  In- 
terest with  reference  to  the  Parties 
to  the  Suit  in  civil  Proceedings. 


Principle  of  the  Rule 

46 

Party  to  the  Suit  incompetent 

47 

Ground  of  Incompetency 

47 

Nature  of  Interest 

47 

Interest  in  Costs 

4S 

Members  of  Corporations                -                48. 

,49 

Inhabitants  of  Counties,  Parishes,  ^c. 

50 

Co-defendant  in  cases  of  Judgment  by  default    - 

50 

1.  Effect  of  a  Judgment  by  Default 

50 

Defendant  incompetent  for  Co^fendant 

51 

Defendant  incompetent  for  Plaintiff 

51 

Defendant  when  competent  for  Plaintiff 

52 

In  Actions  on  tort 

52 

Co-defendant  suffering  Judgment  by  de- 

fauU 

52 

1 


CONTENTS. 


XI 


Page 
C(hdefendant  when  competent  for  Co-de- 
fendant -  -52 
On  Assessment  of  Damages                     -    53 
In  Ejectment                       -  -    54 

2.  Effect  of  a  nolle  prosequi  -'  55 
After  pleading  Bankruptcy  -  55 
Effect  of  nolle  prosequi  -  -  56 
Separate  Verdict                -                   56, 57 

Effect  of,, in  restoring  Competency       58 

3.  As  to  a  separate  Verdict  at  the  Trial  58 
Co-defendant  in  tort  , .  -  -  58 
Separate  Verdict^-when  taken  -  59 
Party  named  in  Declaration,  but  jfiot  sued  60 
A  Party  made  Defendant  by  Mistake  -  60 
Ejectment                       -  -    61 


Sect.  II.  Of  the  Competency  of  Parties  to  Cri- 

uiinal    Prosecutions,    and   of  the 
Party  injured  by  the  Offence. 

Party  injured  -  -  61 

Prosecutor  -  -  61 

Indirect  Interest  -  -  62 

General  Mule  -  -  63 

Party  aggrieved  in  Forgery  -  -  65 

Prosecutor  when  incompetent  from  Interest  -  66 

Summary  Convictions  -  -  66 

Forcible  Entry  -  -  66 

Exception  to  General  Mule  -  -  66 

Stolen  Goods — Restitution  -  -  67 

Property  recoverable  by  separate  Action  -  67 

Perjury  -  .  -  -  69 

Fine  or  Imprisonment  -  -  68 

Defendant  in  Criminal  Prosecutions  -  68 

Nolle  prosequi  -  -  68 

Plea  in  Abatement,  and  Judgment  by  separate 

Verdict  -  -  69 

Judgment  by  Default  -  -  70 


^  CONTENTS. 


CHAP.  VII. 

Page 

Of  the  Rule  of  Interest  with  regard  to  Persons 

not  Parties  to  the  Suit  -  -  71 

General  Rule  -  -  -  71 

Direct  Interest  -  -  -  7S 

Indirect  Interest  -  .        .  7S 

Alteration  of  the  Law  as  to  indirect  Interest    -  75 

1.  What  is  such  an  Interest  as  will  disquaUJy  76 
Nominal  Party  -  .  79,80 
BaU               .                         -79,80 

Husband  and  Wife  -  -  80 

Surety  in  Replevin  Bond        -  -  81 

Persons  not  Parties  to  Proceedings        -  81 

Uncertain  Interest  -  -  81 

Competency  Presumed  -  -  82 

Amount  of  Interest  -  -  83 

Interest  in  Costs  -  -  83 

Balance  of  Interest  -  -  83 

Consolidation  Rule  -  -  84 

Collateral  Agreement  -  -  84 

/ofn^  Interest  in  subject  of  Action         -  85 
Partners  —  Co^ontractor  —  Co-obligor 
Residuary  Legatee — Next  of  Kin — 
Creditors — Specific  Legatees — Bank- 
rupt— Insolvent — Creditor  of  Bank- 
•                     ruptf  %c. — Interest  in  Land — Tenant 

in  Possession — Remainder-man — Ten- 
ant by  Courtesy — Devisee — Executor 
— Legatee — Heir — Entitled  to  Dower 
— Charge  on  Land — Rated  Inhabitant , 
8[c. — Replevin  conusance  85 — ^95 

Liability  over  -  -  95 

Broker — Sheriff's  Officer — other    Per- 
sons -  -  97,  98 

Nature  of  the  Interest  in  these  Cases     -  99 


CONTENTS.  xi 

Page 
Servant  of  the  Plaintiff— of  the  Defen- 
dant—Captain of  Ship  99, 100 
Driver  of  Stage  Coach  -  101 
ResuU  of  Cases  -  -  101 
Other  cases  of  Incompetency  -  lOS 
Liability  over  -  -  lOS 
Sale  of  Land — Vendor  with  Warranty  lOS 
Sak  of  Goods  -  -  lOS 
Vendor  of  Horse  -  -  102 
Witness  proving  Property  in  Himself  104 
Actions  on  BiUs  of  Exchange  -  104 
Liability  to   Costs  —  Accommodation 

Bills  -  -  104 

Drawer  incompetent  for  accommoda- 
ting Acceptor  -  -  104 
Accommodation  Indorser                     -  104 
Agent  employed  to  discount  -  105 
Witness  to  prove  payment  to  Himself     -  t06 
Cases  of  Incompetency  from  Costs  -  106 
Liability  arising  from  illegal  Contract    -  107 
Effect  of  Stat.  8  ^  4  ^T.  4,  e.  42,  §  26, 27 

108—113 
Witness  liable  over  to  Defendant  -  109 

to  Plaintiff  -  109 

Immediate  interest  not  within  the  stat.    -  110 

Drawer  of  Accommodation  Bill  -  111 

Distinction  between  Witnesses  liable  over 

to  Plaintiff  and  to  Defendant  -  1 12 


CHAP.  VIII. 

What  is  not  such  an  Interest  as  will  disqualify. 

• 

Connection  of  Witness  with  the  question  at  Issue  -  114 

Wishes  &r  expected  Benefit               -                 -  114 

Witness  in  same  situation  in  Civil  Cases            -  114 
Co-trespassers —  Underwriter  in  policy          1 1 4, 1 1 5 


xii  CONTENTS. 


Page 
In  same  Situation  in  Criminal  Cases  -  115 

Influence  of  Verdict  -  -  1 16 

Borrower  in  case  of  Usury — Possibility  of  Ac- 
tion— Uncertain  Interest — Actions  by  Execu- 
tor—  Specific  Legatee — Annuitant  under  a 
WiU — Creditor  of  Estate — Creditor  ofBank^ 
ruptf  ^c.~Mere  Trustee — Actions  rejecting 
Real  Property — Policy  of  Insurance — Cap^ 
tain — Assignees  of  Bankrupt  116 — 121 

Witness  believing  Himself  interested  -  121 

Honorary  Obligation  -  -  122 

Interest  on  both  Sides  -  -  123 

Joint  Contractors  -  -  124 

Partners  of  Drawer  of  Bill  .  -  125 

Actions  on  BiUs  and  Notes — Joint  maker  of  Note 
— Drawer  of  a  BiUr-^Accommodation  Drawer 
.  — Indorser — Accommodation  Indorsee— ^Ma- 
ker of  Promissory  Note  -  1 25 —  1 27 


CHAP.  IX. 

Of  certain  Exceptions  to  the  General  Rule  on  the 
subject  of  Interest. 

Owner  of  Stolen  Goods  entitled  to  Restitution    -  129 
Persons  entitled  to  Rewards — to  Pardon  -  130 

Trial  for  Bribery — Informers — Other  Excep- 
tions -  -  131,132 
Inhabitants  of  County,  ^c. — of  Hundred,  ^c, 

133—138 
Other  Exceptions  by  Statute — Local  Acts,  S^c,     138 
Exceptions  from  Necessity — Public  Question^— 
Agents,  Servants,  S^c, — Factors  and  Brokers 
— Servants  and  Carriers — Agents  139 — 142 

Exceptions  on  Special  Grounds — Issue  from 
Court  of  Equity— T-Action  for  MaUcums  Pro- 
secution— Interest  in  Costs  in  certiorari  142 — 144 


CONTENTS.  xiii 

Page 
Exceptions  to  prevent  an  abuse  of  Rule  of  Ex- 
clusion—  Witness  offering  to  Release^  %c. — 
Legatee^  %c. — Interest  acquired  frauiulentlg 
— Interest  acquired  since  cause  of  Action — 
Underwriter  having  paid — Wager  on  Con- 
viction -  -  144—147 


CHAP.  X. 

Op  the  mode  of  objecting  to  the  Competency  of  an 
interested  Witness,  and  of  the  means  of  re- 
storing Competency. 

When  Objection  to  be  taken  -  -  148 

Release — By  Minor  or  Guardian — By  one  of 
several  Obligees,  or  to  one  of  several  Obligors 
—  Several  Contractors  —  Partners  —  Part 
Otimers-^ Residuary  Legatee — Stamp  of  Re- 
lease—  Undertaking  to  Release  151 — 165 
Member  of  Corporation  -  -  155 
Bail                      -                   .                 155,  156 


CHAP.  XI. 

Privilege  of  withholding  Evidence,  and  Incom- 
petency of  Witnesses  to  give  Evidence  upon 
particular  Subjects. 

Sect.  I.  Of  the  Privilege  of  Parties  to  the  Suit 

from  being  Examined         -  -  157 

Rated  Inhabitants — Co^laintiff  -  -  159 

Sect.  II.    Incompetency  of  Husband   or  Wife, 

Parties  to  the  Suit  -  -  159 

Civil  Cases — Criminal  cases  -  -  159 


xiv  contents: 


Page 
Exceptions  -  -  -  160 

Collateral  Proceedings  -  162 — 167 

Actions  between  Third  Persons  -  -  167 

Conversations  between  Husband  and  Wife        -  168 
Non-access  -  -  -  169 

Exceptions  to  General  Rule — Forcible  Mar^ 
riage  —  Rape  ■^-  Assault^  ^c.  —  Articles  of 
Peace-Secret  Facts  -  169—171 

Wife  acting  by  the  Husband! s  Authority  -  172 

A  Woman  represented  as  Wife  -  *  17S 


SficT.  III.  The  Exclusion  of  Matters  disclosed  in 

Professional  Confidence  -  173 


General  Rule  -^  *  -  179 

Nature  of  Privilege  -  -  173 

What  Persons  privileged — Counsel  or  Attorney 
— Interpreter  or  Agent — Barristers,  or  At- 
torney's Clerk — Person  supposed  to  be,  but  not 
in  fact  an  Attorney  —  Medical  Advisers — 
Friends -^ Bankers  and  Stewards* — Clergy- 
men— Clerk  to  Commissioners  173 — 177 
What  Communications  privileged — Where  Suit 
Expected — Communications  collateral  to  the 
Suit — Suit  closed — Attorney  changed     1 77 — 1 79 
Where  no  Suit  expected — Sale  of  Estate  -  179 
Instructions  for  fraudulent  Deed         -         1 80, 181 
Form  of  Communication                -                    •181 
Production  of  Deeds — Rule  in  Prosecutions — 
Attorney  of  two  Persons,  or  of  Stranger  to 
Suit  —  CoAe   and    Opinion  —  Inspection   by 
Court                  -                    -                181—186 
Communications    not   privileged  —  Collateral 
Facts,  S^c.               -                   -                  -  186 


CONTENTS.  XV 

Page 

Sect.  IV.  The  Exclusion  of  Matter  of  Evidence, 

the  disclosure  of  which   would   be 
prejudicial  to  Public  Interests. 

Principle  of  Exclusion  -  -  189 

CommunicatioM  of  Spies,  of  Agents  of  police, 

and  Officer  of  Government  -  189 — 192 

Official  Communications  -  -  192 

Member  of  Parliament — Grand  Juryman  -  193 

Private  Communications  to  Official  Persons      -  195 
Non-access  -  -  -  195 


CHAP.  XII. 

General    Rules   relating  to  tha  Exclusion   of 

Evidence  -  -  -  196 

Sect.  I.  Original  and  Hearsay  Evidence  -  196 

Transactions  by  word  or  writing  —  Letters  to 
Testator — False  denial  of  a  Bankrupt  — 
Bankrupt's  Directions  —  Reputed  Ownership 
— Owner —  Character-^  General  Opimonr—- 
Intention  of  Testator  -  197—200 

Expressions  of  Mental  Feelings  -  -    200 

Expressions  of  Bodily  Feelings — Relation  of 
previous  Symptoms — of  period  of  Conception 

201—203 
Statement  of  cause  of  Injury —  Complaint  in  Rape 

203—204 
Declarations  accompanying  Possession  «    -  204 

Hearsay^,  part  of  res  gestae  -  206 — 216 

Sect.  II.  Of  the  Exclusion  of  Hearsay  Evidence  217 
Policy  of  the  Rule  -'  -    217 


xvi  CONTENTS. 


Page 
History  of  the  Rule  -  -  219 

Extent  of  the  Rule  -  -  220 

Declaration  of  Attesting  Witness  -  -  221 


CHAp.  XI 1 1. 

ExcEPTioKs  to  the  Rule  excluding  Hearsay  Evi- 
dence -  -  -  222 

Sect.  I.  Relaxation  of  the  Rule  in  the  case  of 
Pedigree  -  -  -  223 

Sect.  II.  Hearsay  Evidence  upon  Matters  of  Pub- 
lic or  General  Interest  -  250 


CHAP.  XIV. 
Hearsay  Evidence  of  Ancient  Possession. 

Ancient  Documents  evidence  of  Possession  S85 


CHAP.  XV. 


Of  Dying  Declarations  -  -  -  291 

In  Civil  Cases  -  -  291 

In  Criminal.  Cases  -  -  -  294 


CHAP.  XVI. 


Declarations  and  Entries  by  Deceased  Persons  306 

Sect.  I.  Declarations  and  Entries  against  the  In- 
terest of  the  Persons  making  them    -  307 


CONTENTS.  xvii 

Page 
Sect.  II.  Declarations  and  Entries  made  in  the 

course  of  Duty  or  Employment        -  332 

Tradesman's  Books  -  -  337 


CHAP.  XVII. 

Other  Exceptions  to  the  Rule  which  excludes 

Hearsay  Evidence  -  -  352 

Deceased   Witness  who  hcts  been  examined  on 
Oath  -  -  -  353 


CHAP.  XVIIL 
Admissions  and  Confessions.  -  -  356 

Sbct.  I.  Admissions. 

How  far  whole  Admission  must  he  taken  together  SSI 
Admission  of  a  Fact  of  which  there  is  Written 

Evidence  -  -  364 

Admissions  during  Treaty  -  -  365 

Voluntary  Admissions  -  -  367 

Indirect  Admissions  *-  -  368 

Implied  Admissions  »  -  369 

Admissions  by  Demeanour,  by  AcquiescencCy  by 

Possession  of  Ancient  Documents ,  by  Conduct 

372—377 
Admission  of  Law  -  -  377 

Effect  of  Admissions  -  -  378 

Admissions  under  Oath,  by  Deed,  by  Writing  not 

under  Seal  -  385—391 

Admissions  of  a  Party  to  the  Suit  -  ^93 

Admissions  of  Persons  nominally  Parties  -  393 

b 


xvui  CONTENTS. 

Page 
Admissions  by  a  Party  in  Ir^terest,  who  is  not  a 

Party  on  the  Record  -  -  394« 

Admissions  by  a  Party  in  a  different  capacity     398 
Admissions  by  other  Party  to  the  Suit  -  398 

By  a  Partner f  Party,  and  not  Party  to  the  Suit    399 
Admissions  by  Party  to  Instrument  -  400 

Admissions  by  Agents  -  -  401 

Implied  Authority  to  admit  -  -  406 

Admissions  by  Wife — by  Ouardians — by  Attor- 

nies-^by  Counsel — by  Principal  of  a  Surety 

407—412 
Admissions  in  Criminal  Cases  -  410 

Admissions  by  Privies  in  Interest,  in  Blood,  in 

Lasv,  in  Estate  -  -  412 

Admissions   by   Persons  under  whom    Parties 

claim  -  -  413 

Sect.  II.  Confessions  -  -  419 

Whole  Confession  -  -  480 
Effect  of  Confession  *  -  4^3 
Voluntary  Confession  -  -  423 
Confession  on  Oath  *  -  4S4 
What  Inducements  make  a  Coftfession  inad- 
missible -  -  4^ 
Knowledge  obtained  by  inadmissible  Confession  432 
Acts  done  in  consequence  of  Inducewtent  -  433 
Confessions  not  evidence  against  others  -  433 
Confession  in  case  of  Treason              -  435 


CHAP.  XIX. 


ExcLtTSTON  of  Secondary  Evidence  -  437 

Principle  of  the  Rule  -                 -  438 

Extent  of  the  Rule                     -  -  439 

Quantity  of  Evidence                -  *  440 


CONTENTS.  xix 

Page 
Writing  the  subject  of  Dispute  -  -  441 

Other  cases — Contracts — Terms  of  Tenancy — 
Fact  of  Tenancy — Collateral  Writing — 5^- 
condary  Written  Evidence — Matter  of  Re- 
cord— Official  Memorandum — Informal  Ex- 
amination— Fact  of  Marriage  443 — 448 
Writings  not  excluding  Oral  Testimony  -  449 
Resolutions  at  a  Meeting            -                450 — 453 
Exceptions  to  the  Rule — Records — Entries  in 
Public  Books— Written  Appointment  of  Pub- 
lic Officer                   -                   -  -  453 
Foktminotu  Facts                      -                       -  454 
Notices              -                            -^                    -  454 
Original  Evidence  not  available                         -  455 


CHAP.  XX. 

Ov  Presumptive  Evidence  -  -  466 

Sect.  I.    Presumptions    made   by    Courts  and 

Juries  -  •  -  457 

Circumstantial  Evidence  -  -  457 

Presumptions  of  Law  -  -  459 

Particuldr  presumptions  — Age — LegitinMcy — 
Marriage — Intention — Malice — Innocence — 
on  publication  of  Libels — Theft  from  Posses- 
sion — Contra  spoUatorem  461 — 467 

Fabrication  of  Evidence  -  -  467 

Presumption  of  continuance  of  Life  -  468 

Survivorship— Missing  Ships — Public  Appoint- 
ment -  -  469 
Omnia  rite  acta                        -  -  469 
From  course  of  public  and  private   Office  -  471 
Possession — Boundaries — Incorporeal  Rights — 
Public  Way— Faculties— Fences            473—474 

63 


XX  CONTENTS. 

Page 

What  may  be  presumed — Act  of  Parliament — 
Surrender  of  Temu'^Writs-^  Grants  from 
the  Croum — Private  conveyance^^Livery  of 


Seirin — Licencet— Bye-law 

474--478 

Pretwnptiont  in  Treaton 

-  478 

Premmftion  of  Payment 

-  479 

Reputed  Ovmership 

-479 

Acceptance  of  Ben^ 

■  ASO 

Presumptions  in    Equity    and    Ecclesiastical 
CouHs  .  -  -  480 

Sect.  II.  On  the  Relevancy  of  Presumptions.     -  481 


Other  Transactions  to  shew  knoU)ledge 

-  ASS 

Proof  of  Customs  in  other  Manors 

-  463 

Acts  of  Oumershipf  ^c.  in  other  Lands 

-  485 

Evidence  of  Character 

.488 

Presumptions  in  Criminal  Cases 

-  492 

Other  Acts  to  shew  Intention 

494--4d9 

Subsequent  Facts 

.  495 

PART  THE  SECOND. 

• 

OF  WRllTEN    EVIDENCE. 

! 

CHAP.  I. 

Op  the  Admissibility  and  Effect  in  Evidence  of 
Judicial  Writings  -  -  506 

Sect.  I.  Of  the  Admissibility  and  Effect  in  evi- 
dence of  Judgments,  and  Verdicts  in 
the  Superior  Courts  -  -  506 

Verdict  upon  the  same  Matter  ^         -  512 

Verdict  between  same  Parties  -  514 


CONTENTS.  xxi 

Page 
Real  and  Nominal  Parties  -  -515 

VerdicU  binding  on  privies  in  Bloody  Law,  or 

jEstate  -  -  .  517 

Verdicts  in  Criminal  Cases  -  -  SgQ 


Sect.  II.  Admissibility  and  Effect  in  evidence  of 

Judgments  of  Inferior  Courts  -  625 

Sect.  III.  Proceedings  in  Foreign  Courts  -  533 

Sect.  IV.    Of  Sentences  in  the   Ecclesiastical 

Courts  -  .         .  543 

Sect.  V.  Of  Judgments  of  Courts  of  Admiralty  ; 

Judgments  in  rem  in  the  Exchequer ; 
Judgments  by  Commissioners,  Visi- 
tors,  Trustees,  Courts  Martial,  Arbi- 
trators, Justices,  &c.  -  .  55a 

Sect.  VI.  Of  Proceedings  in  Chancery  -  657 

Sect.  VIL  On  Depositions  .  .  660 

Principle  of  Admission  .  .  ggO 

Depositions  in  Equity  -  .  ggg 

Depositions  in  Ecclesiastical  Courts  -  563 

Depositions  before  Justices  of  the  Peace  -  563 

Depositions  in  cases  of  Misdemeanor  .  564 

Depositions  before  a  Coroner  .  565 

Informal  Depositions  .  .  5gg 

Several  Depositions  -  .  §67 

Immaterial  Depositions  -  .  567 

I)epositions  before  Commissioners  of  Excise  -  567 

Depositions  under  Statutes  -  .  5g8 

Requisites  of  Depositions  -  ,  5gg 

Sect,  VIII.  On  Inquisitions  -  .  573 


xxii  CONTENTS, 


CHAP.  II. 

Page 

Qv  Public  Writings  not  Judicial  -  589 

Acts  of  ParUament                   -  "  59® 
ParUamentary  Metohtion                    -  -  ^^ 
Joumab  of  Parliament                  -  /-  591 
Prochmation                           -  -  ^^ 
Gazettes                   -                    -  "591 
Articks  of  War                       -  -  593 
Crown  Conveyances                   -  "  593 
King^s  Sign  Manual                  -  "  59* 
Pope^s  License,  Bull                        -  -  59* 
Qfflciaf  Registers                   -  -  59* 
Parish  and  other  Registers                -  -  594 
Public  Books                           -  -  597 
Vestry  an4,  Rate  Books — Jiand  Tqx  Assess- 
ments                         -  -  6** 
Bishop's  Books                      -  -  601 
Minister's  Accounts — Terriers  "^  602 
Post-mark — Almanac                -  -  604 
M^nar  Books                          -  r  604 
Corporation  Books                 -  -605 
Histories                           -  -  605 
Documents  not  public — Certificates  of  King, 
of  Minister y  of  Justices                 -  -  60Q 


CHAP.  III. 

Ok  the  Proof  of  Written  Evidence  -  609 

Genial  Principle  -                           -  609 

Acts  of  Parliament  -                 -  609 

Judicial  Records  -                           -  611 

Copies  of  Records  -                        -612 

judgment  of  Lords  r                            -  618 


CONTENTS.  xxiii 

Page 

Proceedings  in  Chancery            -  -  619 

Decree                           -  .  gj9 

Answer                           .  .  g20 

Records  of  Criminal  Proceedings  -  622 

Ecclesiastical  Sentences                .  .  622 

Inferior  Courts                           .  _  622 

Insolvent  Courts                    -  .  628 

Foreign  Judgment                   -  .  623 

Foreign  Laws                     -  .  624 

Commercial  Regulations                    .  .  62i5 

Award                                  .  ^  goy 

Inquisition                            -  _  627 

Prooeedifigs  in  Chancery               •  .  628 

Depositions  at  Chambers      .              -  -  631 

WriAr                     .                           -  -  631 

Sect.  II.  Proof  of  M^ritings  not  being  Records  or 

Judicial  Proceedings        -  .  632 

Custody                               .  .  g32 

Examined  Copies  of  Public  Documents  .  638 

Proof  of  Wills                       .  .645 

Seal  of  a  Corporation               -  .  647 


CHAP.  IV. 
Of  the  Proof  of  Private  Writings  •  648 

Proof  by  Attesting  Witness  -  -  640 

Exceptions  to  the  Rule— Ancient  Instrument,  ^c.  650 
Rasures  in  Instrument  -  -  653 

Possession  of  adverse  Party  -  .  654 

Where  handwriting  of  Subscribing  Witness  may 

be  proved  -  .  656 

Attesting  Witness  interested — Ill-^Absent        -  657 
Several  Attesting  Witnesses  -  .  661 

Secondary  Evidence  of  Writings  -  662 


XXIV 


CONTENTS. 

Page 

Notice  to  produce 

-  662 

Proof  of  Possession  of  Deed 

-  663 

Calling  for  Papers  after  Notict 

.  667 

Notice  when  dispensed  with 

-668 

Writing  lost  or  destroyed 

-  674 

Attested  Writing 

-  682 

Degrees  of  Secondary  Evidence 

.  68* 

• 

Ancient  Writing 

-  685 

Copy  of  Inrohnent  of  Deed 

•  686 

Proof  of  Handwriting 

-  690 

Party  seen  to  write — Acquaintance 

toitb  Cor- 

respondence 

-  692 

Refreshing  Memory 

■  694 

Imitated  Handwriting 

-  696 

Comparison  of  Handwriting 

-  697 

What  Writings  Jury  may  compare 

.  699 

CHAP.  V. 

Of  the  Admissibility  of  Parol  Evidence  to  con- 
strue, add  to,  vary,  or  discharge  Written 
Instruments  -  -  -  710 

Sect.  I.  Of  the  Admissibility  of  Parol  Evidence  to 

assist  in  the  construction  of  Written 
Instruments  -  -  710 


Ambiguitiei 

710 

Latent  Ambiguity 

-  711 

Erroneotu  Description 

-  713 

Blank  in  an  Inttrument 

724.  750 

Evidence  of  Circumstances  to  which  Instrument 

relates  -  -  -  731 

Sense  of  the  Words  used  -  -  731 

Interest  and  Situation  of  the  Writer  .   -  734 


' 


CONTENTS.  XXV 

Page 
Circumstances  to  shew  meaning  of  a  Statute^  or 

other  Writing  -  -  737 

Evidence  of  sense  affixed  to  Words  by  custom      738 
Evidence  to  decypher  had  Writing  -  740 

Evidence  of  the  Intention  of  the  Writer  -  740 

Limitation  of  Evidence  of  sense  of  Words  -  743 

No  Evidence  to  countervail  Description  -  74<3 

Usage  explanatory   of  Ancient   Charters  and 

Deeds  -  -  745 

Usage  explanatory  of  Ancient  Private  Instru- 
ments ,  -  747 
Patent  Ambiguity                   -                            -  749 
Uncertainty  in  Devise                -  »  740 
Reference  to  another  Instrument  -  750 

Sect.  II.  Of  the  Admissibility  of  Parol  Evidence 

to  add  to,  vary,  or  discharge  Writ- 
ten Instruments  -  -  753 

General  Rule  -  -  753 

Contracts  mthin  Statute  of  Frauds  -  753 

Deeds  -  .  753 

Evidence  to  vary  Terms  in  a  Lecue  -  754 

Policies  of  Insurance — Charter  Parties  -  755 

Contract  for  Seaman^ s  Wages  -  756 

Contract  of  Sale  •  -  756 

Promissory  Note  -  -  756 

Parol  Evidence  to  annul  a  Written  Instrument    757 
Illegal  Transaction — Frauds  ^c.  -  758 

Proof  of  another  consideration  -  -  761 

Proof  of  delivery  of  Deed  at  a  different  time     -  763 
Proof  of  customary  Right  not  expressed  in  a 

Wnting  -  -  763 

Parol  Evidence  to  add  to  Written  Instruments    769 
Where  Instrument  is  complete  -  770 

Where  Instrument  is  incomplete  -  772 

Subsequent  variation  of  Terms  -  774 

Total  discharge  of  a  Writing  by  parol  -  776 


xxvi  CONTENTS. 


PART  THE  THIRD. 


CHAP.  I. 

Page 
Sect.  I.  Of  the  Attendance  of  Witnesses  -  779 

Attendance  in  Civil  cases  -  -  779 

Subpoena  ad  testificandum  -  -  779 

Subpoena  duces  tecum  -  -  779 

Regulations  as  to  Costs  of  proving  Documents       780 
Service  of  Subpoena  -  -  781 

Privilege  from  Arrest  -  -  782 

Habeas  corpus  ad  testificandum  -  783 

Payment  of  Expenses  -  -  784 

Remedies  for  non-attendance         -  -  785 

Attendance  in  Criminal  cases  -  786 

Process  for  securing  such  Attendance  -  786 

Compensation  in  Criminal  cases  -  788 

Compensation  in  cases  of  Misdemeanors  -791 

Attendance  before  Commissioners  of  Bankrupt, 
Justices  of  the  Peace,  Courts-martial,  and 
Commissioners  of  Inclosure — Arbitrators       -  793 
Witness  abroad — hoto  to  proceed  -  794 

Witness  abroad — Interrogatory  Act  -  794 

Witness  in  India  -  -  795 

Witness  in  Foreign  Countries,  or  otherwise  in- 
accessible -  -  796 
Material  witness  absent — Motion  for  putting  off 
Trial                             *  -  800 

SpcT.  II.   Of  the  Inspection  of  Public  Writings    802 

Records  .  .  30S 

Copy  of  Indictment  -  -  802 

Inspection  of  Depositions  -  -804 


CONTENTS. 

XXV  ii 

Page 

Prisoners  Counsel  Act 

•  804 

Proceedings  in  Court 

•  805 

Proceedings  of  Inferior  Juritdictions 

-  805 

Paruh  Books  and  other  PvbUc  Books 

-  806 

Rolb  of  Manor  Court 

-807 

Statutes  directing  Inspection 

-  807 

Who  mag  inspect 

■  808 

Court  RoUs — Corporation  Books 

-  810 

Inspection,  when  not  compelled 

-  812 

Proceeding  for  obtaining  Inspection 

■  814 

When  ActUm  pending 

-  814 

When  no  Action  pending 

-  815 

S^CT.  III.  Of  the  Inspection  of  Private  Docu- 
ments -  -  816 

Oyer  of  Deeds                           -  -  816 

Production  of  Instruments  relating  to  a  Suit  -  817 

Who  is  entitled  to  inspect                -  -  819 

Instrument  in  hands  of  a  third  Party  -  821 

Production  for  the  purposes  of  Stamping  -  821 

Inspection  directed  by  Statute  -  822 

Equitable  Jurisdiction  in  other  ccues  -  823 

General  Jurisdiction  of  Courts  and  discretion  in 

using  it                           -  -  824 

How  production  enforced                -  -  825 


CHAP.  II. 

Pect.  I.  Of  the  Onus  Probandi  -           -  826 

General  Rules  and  Examples  -                 -  827 

Charge  of  breach  of  Duty  -                -  827 

Presumption  of  Law               -  -  829 

Fact  peculiarly  within  Party^s  knowledge  -  829 

Admissions  on  the  Record  -                  -831 


xxviii  CONTENTS. 

Page 

SficT.  II.  Of  .the  Right  to  Begin  and  to  Reply    -  833 

General  Mule                       -  -  884 

Actions  on  BiUs  or  Notes                -  -  884 
Exceptions  to  general  Rule  in  Actions  for  per- 

sonal  Injuries                        -  -  885 

Rule  of  the  Judges                     -  -  886 

Rule  where  there  are  several  Issues  -  839 

Of  the  Rule  in  Ejectment               -  -  889 

Of  the  right  to  give  Evidence  in  Reply  -  84S 

Of  the  general  right  to  Reply  -  843 

The  rule  in  Criminal  ccues                -  -  844 

Sect.   III.   The  Substance  of  the  Issue  to  be 

proved                        -  -  845 

Variance                              -  -  845 

Examples  in  Civil  Cases               -  -  846 

Examples  in  Criminal  Cases              -  -  849 

Immaterial  Averment                 -  -  851 

Materiality  of  Averment                    -  -  851 

When  Averments  may  be  struck  out  -  853 

Fariance  in  proof  of  Contract  -  855 

Variance  in  proof  of  Prescription  -  857 

Fariance  in  proof  of  Deed             -  -  858 

Fariance  in  proof  of  Record            -  -  859 

Fariance  in  Time                     -  -  861 

Fariance  in  Place                         -  -  862 

Amendment  of  Fariances  at  the  Trial  -  864 

Lord  Tenterderis  Act                 -  -  865 

Law  Amendment  Act                       -  -  864 

Decisions  under  it                     '  ^  869 

Sect.  IV.  Of  Particulars  of  Demand  -  875 

Particulars  not  incorporated  in  Pleadings        -  876 

Precision  of  Particulars                -  -  877 


CONTENTS.  xxix 

Page 

Noit'deKvery  of  Particulars  tif  Set-off  •  879 

False  Particulars  annexed  to  the  Record  -  879 

Special  Counts                   .       -  -  879 

Plaintiff  ^s  case  varied  by  Defendanfs  proof  -  879 

Separation  of  Items                        -  -  880 

Credits  in  Particulars                   -  -880 

EffecP^of  Admissions^  Credits,  ^c.  -  881 


CHAP.  III. 

Of  the  Examination  of  Witnesses  -  884 

Examination  as  to  Competency         •  -  884 

Separctte  Examination  -  885 

■ 

Leading  Questions                    -  -  886 

Unwilling  Witness                 -  -  888 

Leading  before  contradicting  a  former  Witness    889 

Refreshing  Memory  by  Memoranda  -  891 

^                    whether  Writing  must  be  produced  -  893 

using  Unstamped  Writing  -  894 

by  whom  Writing  must  have  been  made  -  895 

when  it  must  have  been  made  -  895 

use  of  Copies                        -  -  897 

other  Cases                        -  -  898 

Belief  of  a  Witness                -  -898 

Opinion  of  a  Witness                        -  -  899 

of  Medical  Men,  of  Underwriters  -  899 

of  Ship-Builders                       -  -  900 

Artists,  Engineers,  ^c.              -  -  901 

Whether  a  Party  may  discredit  his  own  Witness  901 

not  by  General  Evidence  -  902 

facts  may  be  proved  otherwise  -  903 

by  Proof  of  contrary  Statement  -  904 

Cross  Examination                       -  -  907 

Relevancy  of  Questions  put  -  908 

When  a  Witness  may  be  cross-examined  -  908 

Relevancy  of  Inquiry  as.  discrediting  a  Witness  909 


XXX  CONTENTS. 


Page 
Witness,  after  cross-examination,  called  by  op- 
posite Party  -  -  91 1 
Leading  in  Cross- Examination  -  91S 
Privilege  of  Witness  in  not  answering  -  913 
1.   When  the  answer  might  subject  to  Pe- 
nalties                   -  -  913 
S.   When  it  might  subject  to  a  Ctvil  Suit    -  914 

3.  When  it  might  subject  to  Forfeiture       -  916 

4.  When  it  might  degrade  Witnesses  Cha- 

racter  -  »-  916 

1 .  tVhether  he  is  compellable  to  answer  919 

2.  Whether  such  Questions  are  legal  -  9S0 
5«  Answer  if  made  conclusive  -  9S3 

Credit  of  Witness  how  impeached  -  923 

Proof  of  General  Character  -  923 

Proof  of  contradictory  Statements        925 — 938 

Relevancy  of  Statements  -  938 

Practice  on  Cross-Examination  -  939 

Re-Examination  as  to  former  Statements         -  940 

When  it  lets  in  the  whole  Conversation       -  940 

Evidence  in  support  of  Character  -  941 

Evidence. in  support  of  Character        -  -  944 

Character  of  deceased  Attesting  Witness  -  944 


CHAP.  IV. 

Of  Bills  of  Exceptions^  and  Demurrers  to  Evi- 
dence -  -  946 

Bill  of  Exceptions  "  -  946 

Demurrer  to  Evidence  .  -  -  948 


TABLE 


OF 


THE    CASES    CITED. 


Page 
Abbey  v.  liU  648.  901 

Abbott  ▼.  Massie  733 

Abbot  ▼.  Flambe  365.  650 

Abigny  v.  Clifford  8 

Abigney  v.  Clifton  608 

Abingdon's  case  434 

Able  V.  Potts  598 

Abrabams  v.  Bunn   117.  520,  521 
Abraham  v.  Newton  568 

Absolon  ▼.  Beaumont  836 

Acceriv.  Petroni  688 

Acebal  v.  Levy  771 

Ackerley  v.  Parkinson  555 

Ackland  y.  Pearce  455.  671 

Ackroyd  and  Warburton's  cajse  427 


Adams  v.  Arnold 

y.  Broughton 

y.  Dayis 

Adam  V.  Kerr 
Adams  y.  Lingard 

y.  Gower 

■     V.  Malkin 

V.  Sanders 

V.  Wordley 

Adamthwaite  y.  Synge 


Addington  y.  Clode 

Adey  y.  Bridges 

Adey's  case 

Aflalo  V.  Fourdrinier    56,  57.  666 

Aickle's  case  669 


.     203 

607 

141 

657.  661 

41 

873 

90 

389. 479 

756 

248. 269. 

615.  624. 

807 

358 

173.  381 


Alban  y.  Bitchell 
y.  Pritchett 


Page 
172 
407 


Alcock  y.  Cook       262.  289.  580. 

585.  593.  628 


Alchome  y.  Gomme 
Alderson  y.  Clay 
Aldred  y.  Halwdl 
Aldridge  y.  Haines 
Alexander  y.  Brown 
-^—  y.  Gibson 


383 

364.  375 

607 

555 

390 

402.  902, 

903,  904 

Alford's  case  619 

Algernon  Sydney's  case   705,  706 

Aliyon  y.  Fumiyal  624.  627.  662. 

674 
Allan  y.  Tapp 
Allen's  case 
Allen  y.  Dondas 
Allesbrook  v.  Roach 
Allington  y.  Bearcroft 
Allison's  case 
AUibone  y.  The  Att.  Gen.  673 
Aliyon  v.  Fumiyal  449.  538 

Allott  y.  Wilkinson  415 


812 
439.  616 

644 

697.  700 

87 

447.  642 


AUport  y.  Meek 
Almon's  case 
Alner  y.  George 
Alsop  y.  Bowtrell 
Altham,  Lord  v. 

Altham's  case 
Alton  y.  Farrcn 


700 

466 

384. 388.  394 

463. 608 

Lord  Atkinson 

577 

712.  742 

155 


xxxu 


TABLE  OF  CASES  CITED. 


Page 
Alves  V.  Bunbary  624 

Ambrose  y.  Clendon  209 

Amey  v,  Ijoug  780.  786 

AmiHe  VilleDeave,  case  of  123 
Atnos  v.  Hugbes  834 

Ancient  Britons,  trustees  of  v. 

St»urrier  395 

Anderson  v.  Pilcber  769 

■  V.  Saunderson  172.  408 

V.  Sir  W.  Hamilton  193 

Anderton  v.  Magawley  628 

Andrews  V.  Dobson  731 

Andrew  y.  Pledger  623 

Anglesea  case  274 

Angos  V.  Smith  927 

Ankerstein  v*  Clark  859 

Annandale,  Marchioness  of  v. 

Harris  387 

Annesley  v.  Lord  Anglesea  1 78. 
240.  244,  245.  458.  467 
Ansley  v.  Bux;h  800 

Anscomb  v.  ^hore  74.  254.  264 
Anstey  y.  Dowsing  144.  151 

Anslay  y.  Donney  159 

Antram  y.  Chase  627 

Apothecaries'  Co.  y.  Bentley  465 
Apperley  y.  Gill  '     474 

Appleton  y.  Braybrook  624.  640 
Appleby's  case  423 

Appottim  y.  Danswell  294 

Archangelo  y.  Thompson  604 

Archer  y .  Holligstyle  6 1 1 

Arding  y.  Flower  782,  783 

Armory  v.  Delamire  467 

Armstrong  y.  Hewitt      322.  588. 

644 
Amfield  y.  Bate  855 

Arnold  y.  Bishop  of  Bath  and 

WeUs  602 

y.  Revoult  858,  859 

Amott  y.  Redfem  537,  538 

Arundel  y.  Arundel  574 

Arundle's  Lord,  case  322 

Arundell  y.  Lord  Falmouth  261 
Arundel  y.  White  622 

Ashby  y.  Power    414.  513.  518. 

588 
Ashby  y.  White  555 

Ashford  v.  Thornton  460 

Ashley  y.  Harrison  207 

Ashmore  v.  Hurdy  365.  386 

Ashton  y.  Songes  105.125 

Ashton  V.  Poynter  555 

Aslin  V.  Parker  512.516 

Aspinal  y.  Kempson  477 


Astley's  Sir  J.,  case 
Atherfold  y.  Beard 
Athol  y.  Ashbumham 
,  Duke  of,  case 


Page 
480 
807 
241 
264 


Atkins  y.  Drake       315.  603.  645 

y.  Hatton  644 

y .  H  umphreys  671 

y.  Meredith  666 

y.  Tredgold  393.  400 

Atkinson  y.  Carter  66S 

y.  Pierrepoint  382 

V.  Wame  837 

Attorney  General  y.  Bowman  488 
y .  Bulpit       886 

...        V,  City  of  Co- 

yentry  810 

V.  Dayison  568. 

569 

—  V.  Foster      746 

y.  Good        198 

y.  Griffith       13 

y.  Grote       735 

y.  King        552 

V  i^  Marchant 

663.  780 

' y.  Parker  and 

others  740 

y.  Pamther  468 

y.  Randall    388 

' y.  Theakestone 

592 

V.   Corporation 

of  Warwick  27.  -290 

Ayery  y.  Dickinson  806 

Ayeson  y.  Lord  Kinnaird         168. 
172.  202.  203.  207.  216.  292 
Ayre's  case  i  5'U 

Ayrey  y.  Dayenport  616 


B. 


Bacon  v.  Chesney  389.  402.  405. 

411 
Backhouse  y.  Middleton  562 

Badcock's  case  22,  24 

Baggaley  v.  Jones  413 

Bagot,  Lord  v.  Williams  508.  509 
Bailey  v.  Bailey  81 

Bailiff,  &c.  of  Tewkesbury  y.  Brick- 
ncll  857 

Bain  y.  Case  -598 

Baillie's  case  175 

Baillie  V.  Hole  80.  156 

Baillie  y.  Wilson  117 


TABLE  OF  CASES  CITED. 


XXXIU 


Bukie  V.  Chandless 
Bain  v.  Mason 
Baker  v.  Davey 

9 

-  V.  Dewey 

-  V.  Morley 

-  V.  Sweet 

-  V.  Tyrwhitt 


Baker's  case 
Bakie  ▼.  Chandless 
Baldney  v.  Ritchie 
Baldwin  v.  Dixon 
Balls  v«  Westwood 
Balutti  V.  Serani 
Bambridge's  case 
Bamfieid  v.  Massey 
Banbnry  Peerage  case 


Page 
690 

595 
758 

387,  389 
172 
€28 
86.  154 
949 
686 
664 
103 
381 
482 
297 
489 

229.  231 


239.  248.  269.  4G2.  567.  582 


Banks  v.  Colwell 
Barber  v.  Holmes 
Barclay's,  Lord,  case 
Barell  v.  Russell 
Barford  v.  Nelson 
Baring  v.  Roy 
Baring  v.  Clagett 
Barker  ▼.  Keate 

V.  Macrae 

"     V.  May 


416 
598 
484 
838 
390 
534 
53d»  534 
470 
141 
408 


V.  Ray  308.  314,315.  318. 

320.  329.  352.  335.  467 

Barlow  v.  Bishop  408 

Barnes  v.  Mawson  254.  261.  286 

Barony  of  Clifford  583 

Powis  case  581 

Barongh  v.  Martin  895 

Barry  v.  Alexander  816.  817 

V.  Bebbington  312.  326. 

330.  44 1 . 


Barrett's  case 
Barstow's  case 
Barthon  v.  Loaghman 
Bartleet  v.  Downes 
Bartlett  v.  Pickersgill 
Barton  ▼.  Boddington 
Barzillay  ▼.  Lewis 
Barlow  v.  Vowel 
Barnes  v.  Wenklar 
Bame  v.  Whitmore 
Barrett  ▼.  Wilson 
Barron  ▼.  GriUard 

▼.  Humphreys 


370 
435 
900 
477 
63,521 
384 
534 

145,  146 

527,  528 
357 
526 

1 72,  398 
786 

392.  416 


Barroagh  ▼.  White 
Barrymore,  Lord  v.  Taylor     358, 

359.  363 
Beaker  ▼.  Sir  W.  Dixie  162 

Baas  T.  Clive  383,  384 


Page 
Bassett  v.  Dodgin  105 

V.  Mitchell  846 

Basten  v.  Carew  555,  556 

Bate  V.  Hill  489 

V.  Rossell  59 

Bateman  v.  Bailey  209 
V.  Phillips  807.  819.  820. 

821 
Bates  v.  Gratham  756 

Bateson  v.  Hartsink  186 

Bath  V.  Kinsey         182.  673.  667 

v.  Montague  28.  11 5 

Earl  of  V.  Battersea        357» 

571 
Batsford  v.  Alderson  198 

Batthews  v.  Galindo         173.  381 
Bauerman  v.  Radenias      48.  392^ 

393,  394.  402 
BayleyVfc  Lloyd  158 

Baylie  v.  WyUe  629 

Baylis  ▼.  The  Attorney  General 

750 
Bayne  v.  Stone  444 

Baynham  v.  Gay's  Hospital     747 


Beale  v.  Bird 
Beamon  v.  Ellice 
Beard  v.  Ackerman 
Beasley  v.  Magrath 
Beauchamp  v.  Parry 
— V.  Vassev 


817.  824 
886 
125 
409 
207 
416 


Beaumont  v.  Fell    715.  717.  725, 
726,  727,  728,  729,  730,  731 


Beauvain  v.  Scott 
Beaver  V.  Lane 
Bebb  ▼.  Thomas 
Beckwith  v.  Bonner 

v.  Sydebotham 


622 
859 
207 

187.664 
901 

538, 539 
761 
271 

148.885 


Becquet  v.  M'Carty 
Bedell's  case 
Beebee  v.  Parker 
Beeching  v.  Gower 
Bere  v.  Ward  205.  238.  241.  652. 

701 
Berryman  v.  Wise  453 

Bell  V.  Ansley  394 

y.  Harwood  124 

V.  Smith  84.  395 

Bellamy's  case  622 

Berobridge  v.  Osbom  479 

Bendshye  v.  Pearce  442 

Bengough  v.  Walker  740 

Benjamin  v.  Porteus  140 

Bennet's  case  566 

Bennet  v.  Clough  465 

Bennett  v.  Hundred  of  Hertford  8 


[ 


kxxiv 


TABLE  OF  CASES  CITED. 


Page 
Bennet  v.  Watson  786 

Benson  v.  Bennett  388 

-^-^—  V.  Marshall  415 

V.  Olive     414.  513.  618. 

677 
Bent  V.  Baker     74,  75.  100.  101. 

115.  146.263 
Bentley  V.  Cook  161 

Bentadng  v.  Scott  866 

Berkeley  case  225,  226.  229.  231. 
244,  '245.  248.  258.  266.  269. 
272.276.  277.281.944 
Bermon  ▼.  Woodbridge  363 

Bemardi  ▼.  Motteanx  532.  535 
Bemasconiv.  Farebrother      392. 

397.  907 
Bemer's  Peerage  229 

Berry  t.  Banner  263,  266,  518 
—  and  Goodman's  case  472 
Berryman  v.  Wise  371 

Berthon  ▼.  Looghman  899 

Bertie  v.  Beaumont  635.  638.  652 

V.  Falkland  740 

Berwick's  case  436 

Best  ▼.  Barlow  595.  642 


Betham  y.  Bonson  Gow 
'  y.  Benson 

Betsworth  y.  Betsworth 
Bettison  y.  Bromley 
Beyan  y.  Jones 
■■'         V.  Waters 

q»  t,  y.  Williams 


402 
405 
544 

119 
859 
187 
370 
168 


Beyeridge  y.  Minter 
Biddnlph  y.  Ather  254.  263.  286 
Biden  y.  Loyeday  478 

Biggs  y.  Lawrence  402.  758 

Bilbou  and  others  28 

Bilton  y.  Corporation  of  Liverpool 

180 
Binns  y.  Tetley  88,  89 

Birch  y.  Depeystcr  759 

Bird  y.  Appleton  534 

Birkett's  case  64 

Birt  y.  Barlow         463.  681.  596 

V.  Kershaw  107 

Bishop  Atterbury's  case  699 

"  '         of  Durham  y.  Beaumont 

946 

■  Hereford  v.  Duke  of 
Bridgewater  810 

Meath  y.  Belfied      602 

■        _—  V.  Mary  of  Win- 
chester 590 

Biss  y.  Mountain  103 

Black  y.  Holmes  193 


Page 
Black  y.  Lord  Braybrooke  613. 624 
Black's  case  434 

Blackeln  y.  Crofts  361 

Blackett  v.  Lowes  254.  256 

v.  Weir  124 

Blaclcet  y.  Royal  Exchange  Assu- 
rance Company    739.  743.  769 
Blackham's  case  '  545.  647 

Blackwell  y.  Bull  733.  746 

Blaikeler  y.  Crofts  326 

Blake's  case  774 

Blake  y.  Foster  382,  383 

y.  Pilfield  194 

Rlakemore  y.  Glamorganshire 

Canal  Company   519,620,521 
Blakey  y.  Porter  818 

Bland  y.  Ansley  95 

v.  Swaffham  786 

Blandford  y.  De  Tastet  786 

Blewett  y.  Tregonning  944 

Bligh  y.  Wellesley  681 

Blogg  y.  Kent  819 

Blount's  daim  240 

Blower  y.  Hollis  619,620 

Bloxam  y.  Elsee  364 

BlnndeU  y.  Howard         487, 688 
Blunt  y.  Blount  236 

y.  Cbirke  471 

Blyth  y.  Bampton  857 

Boardman  y.  Jackson  368 

Bodle's  case  678 

Boehtlinck  y.  Schneider  624 

y.  Inglis  625 

Bokenham  daim  234, 

Bold  y.  Rayner  738.  748 

Bolton  y.  Corporation  of  Liverpool 

410 

>     v.  Gladstone  634 

Bond  y.  Seawell  470 

Bonham's,  Dr.,  case  665 

Booth  V.  Howard  876,  888 

y.  Saunce  400 

v.  Wilson  474 

Bootle  y.  Blundell  736 

Borthwick  v.  Carmthers  881 

Bosanquet  v.  Anderson  388 

Boswell  V.  Smith  479 

Bosworth  y.  Colchett     329.  346. 

848.  849 
Botham  v.  Swingler  150,  161 
Bottings  y.  Fiiby  629 

Bottomley  v.  Usbome  182 

v.  WUson  105 

Boucher  v.  Lawson  536,  637 

Bourne  v.  Turner  78 


TABLE  OF  CASES  CIt£D* 


Page 
Bousfield  V.  Gregory  824,  825 
Bowden  v.  Home  508, 609 

V.  Waithman  631 

Bowditch  V.  l^4awley  868 

Bowles  ▼.  Johnson  785 

■  V.  Langworthy  365.  569. 

650 

▼.  Neale  838 

Bowman's  case  622,  623 

Bowman  v.  Mangelman  671 

^— —  V.  Norton  185 

V.  Rostron  387 

V.  Tavlor  230. 387 

Bowsher  ▼.  Cally  215 

Boxer  ▼.  Kobeth  66 

Boydell  v.  Drummond  751 

Boyle  y.  Boyle  621 

Braddick  v.  Thompson    555.  774 
Bradley  v.  Arthur  593 

V.  Ricards  902*  904 

Bradshaw  ▼.  Bennett       656.  772 
Bradwin  V.  Harpar  714 

Brady's  case  1S22 

Brackenbury  t.  Brackenbur}*   761 
Braine  ▼.  Dew  25 1 

Braithwaite  v.   Coleman        109. 

467 
Bramwick  v.  Lneas  189 

Brand  v.  Ackerman  182 

Brandram  v.  Wharton  400 

Brandreth's  case  210 

Brangam's  case  802 

Branwell  ▼.  Benneck  556 

Braaghe  v.  Cradock  184 

Brayne  v.  Veale  405 

Brazenose  College  v.  Bp.  of  Salis- 

bary  590 

Brazier  v.  Bryant  556 

'        V.  Jones  627 

Brazier's  case  6.  8.  204 

Brecon  v.  Smith  877 

Breedon  v.  Gill  663i  667 

Bree  ▼.  Beck  3 1 2.  582.  588 

Breton  v.  Cope        598.  639 »  650 
Bfetton  ▼.  Prettiman  405 

Brett  ▼.  Beales       251.  255.  261. 

278.  289,  290.  313.  590.  59^4. 

605.  610,611 

▼.  Levett  397 

▼.  Rigden  740 

Brewer  v.  Palmer  442 

Brewster  ▼.  Sewell  676 

Briant  v.  Eicke  866 

Brice  ▼.  Smith  470 

Bridget  V.  Cojmey  656 


Page 
Bridgman,  Sir  J.  v.  Jennings  262. 

288.  415 
Briggs  V.  Crick  102, 103 

Bright  ▼.  Walker  473 

Brisco  V.  Lord  Egremont         690 
Briscoe  v.  Stevens  627 

Bristow  V.  Eastman  384.  388 

V.  Wright  853. 856 

British  Museum,  Trustees  of  v^ 


Fumis 
Brittain  v.  Kinnaird 
Broad  v.  Pitt 

V.  Vertct 

Brocas  v.  Mayor  of  London 
Brock  ▼.  Kent 
Brodie  v.  St.  Paul 
Brogan's  case 
Bromage  v.  Prosser 

V.  Rice 

Bromley  v.  King 

V.  Wallace 

Bromwich's  case 
Brookbard  v.  Woodley 
Brook  ▼.  Carpenter 

V.  Willett 

Brooks  V.  Blanshard 
— —  V-  Warwick 
Brooksby  v.  Watts 
Broomfield  v.  Jones 
Broughton  v.  Harper 

— V.  Randall 

Brounker,  Lord  y.  Sir  R.  Atkins 

618.  606 
Brower  v.  Hay,  Lord,  widow  of» 

292 
Brown  v.  Brown  61 

V.  Bullen  663 

y.  Capel  607 

y.  Corporation  of  London 

156 

y.  Crashaw 

y.  Dayis 

y.  Dean 

V.  Fox 

y.  Gracey 

y.  Jacobs 

y.  Knill 

y.  M'Kinally 

y.  Rose 

y.  Sayce 

yi  Shelley 

V.  Thornton 


474 
556 
177 
180 
641 
405 
751 
630 
464 
700 

208.  397 
489 

566.  670 
701 
.521 
857 
866 
464 
382 
863 
163 
469 


21 
416 
631 
61 
627 
869 
868 
526 

820.  824 
865 
241 

608.  624 


y.  Woodman  445. 662. 681 . 

682 
Browne  y.  Cumming  803 

c2 


iXxvi 


TABLE  OF  CASES  CITED. 


Page 
Browne  v.  Murray  843 

'8  case  619.  574,  575 

Browning  ▼.  Aylwin  820 

Brownsord  v.  Edwards  521 

Bruce  v.  Hurley  206 

Brudenell  v.  Roberts        382,  383 
Brune  v.  Rawlings  70],  703 

Brunton's  case  27 

Bryan  v.  Wagstaff  666 

V.  Winwood  486 

Brydges  v.  Duke  of  Chandos  754 
Buchanan  v.  Rucker      538.  539. 

541.623.626 
Bucher  v.  Janet  444 

Buckland  v.  Tankard  1 27 

Buckler  v.  Millard  754.  758 

Buckley  v.  Smith  657 

Buckworth's  case  353 

Budd  V.  Randall  512 

Bulkeley  v.  Butler  622 

Bullen  V.  Mitchell  253.  262.  812. 
324.  586,  587.  602.  628.  633. 
638.  644.  652.  685.  948 
Bunbury  case  324 

Bunting's  case  545 

Burdett  v.  Colman  212 

Burdon  v.  Browning  63.  520 

Burgess  v.  CuthiU  1C9.  1 1 1 

Burghart  v.  Angerstein     409.  595 
Burleigh  v.  Stibbs     387. 456.  670 

V.  Stott  400,  401 

Burley  ▼.  Bethune  464 

Burley'scase  427,  428 

Bumard  v.  Nerot     613.  620,  621 
Burnett  ▼.  Lynch  655 

Burnet  V.  Taylor  657 

Burrv.  Harper  693.  695.  697,  698 
Burrell  v.  Nicholson  833 

Burridge's  case  22 

Burrough  v.  Martin  598 

Burrows  v.  Jemimo  541.  627 

Burt  V.  Barlow  447 

V.  Palmer  405 

V.  Walker  659 

Burton  ▼.  Hinde  48.  82.  93 
V.  Payne  664 

V.  Plummer  449.  893.  895. 

897 
Busby  V.  Greenslade  102.  120 
Bush  V.  Railing  41.  131 
Bushell  V.  Barrett  1 7 
Bushwood  V.  Bond  857 
Bust  V.  Palmer  400 
Butcher  and  Aldworth's  case  612 
•  V.  Jarrat                       668 


Butchers'  Company 
Batcher's  case 
Butler  y.  Alnut 

V.  Cook 

V.  Carver 

▼.  Moore 

Butler's  case 
Byam  v.  Booth 
Byerley  v.  Windus 
Byne  v.  Moore 


C. 


Page 

V.  Jones    150 

432 

471 

87 

149.  885.  987 

177 

669.  831 

561.  628 

474 

860 


497 
458 

365.  650 
569 

795.  801 


Caddy  v.  Barlow 
Cadogan  ▼.  Cadogan 
Call  v.  Dunning 
Callaghan's  case 
Calliard  y.  Vaughan 
Calyert  v.  Archbishop  of  Canter- 
bury 326.  334.  337 

y.  Bovil  634,  535 

— = —  V.  Flower  668 
Cambridge  Tolls,  case  of  261.  289 

Camden  y.  Anderson  597 

Cameron  y.  Lightfoot  386.  630 

Campbell  y.  Noconlow  1 73 

y.  Richards  899, 900 

y.  Twemlow  1 73 

Cannd  y.  Curtis  453 

Came  v.  Needle  319 

y.  NicoU  205 

Carlile  y.  Eady  151 

Carlisle  y.  Trears  855 
Carpenters'  Company  y.  Hayward 

2.  263 

Carpenter  y.  Thornton  558 

Careless  y.  Careless  712 

Carrington  y.  Brown  198 
Carey  y.  Pitt            693,  694.  696 

y.  Gerrish  479 

Carrick  y.  Vicary  383 

Carr  y.  Burdis  655,  656 

y.  Carr  732 

y.  Heaton  518,519 

C^rr's  case  357 

Cart  y.  Hodgkin  263 

Carter  y.  Abbot  154 

V.  Boehm  899 

y.  Jones  836 

y.  Pryhe  482 

y.  Sherwood  416 

Cartridge  y.  Griffiths  858 

Cartwright  y.  Williams  1 52 

Caryy.  Adkins  172 


TABLE  OF  CASES  CITED. 


xxxvii 


Page 
Casburn  v.  Reid  613.  680 

Case  of  Dameree  212 

Castleton  v.  Tamer  750 

Gates  Y.  Hardacre  914 

.  q.  t.  ▼.  Winter  663. 665. 790 

Catlin  ▼.  Bell  758 

Cato  ▼.  Howard  898 

Cato  Street  Conapiracy  39 

Cator  ▼.  Stokes  631 

Catt  Y.  Howard  359. 400 

Catteris  y.  Cowper  472 

CaYan  y.  Stewart  532.  539.  623 
Cazton's  Barial  240.  601 

CazenoYe  y.  Vaughan     568.  574, 

575,  629 
Celier's  Case  18 

Chadwick  y.  Banning  647 

Chalenor  y.  Bowyer  740 

Chambers  y.  Bemasoooi  294. 

314.  316.  319.  326.  328.  333. 
335.  339.  343.  344.  376.  572. 

Y.  Chambers  458 

Chamier  y.  Cling  516 

Champion  y.  Atkinson  141.  484 
Champneys  y.  Peck  336.  338. 341 
Chancellor  y.  The  UniYersity  of 
Oxford,  Case  of  464 

Chancy's  case  1 7 

Chandos  Peerage     229.  233.  236. 

238.  641. 
Chapman  y.  Beard  370.  470 
Y.  Cowlan        251.  262. 

284.  604 
■  Y.  Gardner  88 

—  Y.  GraYes  34 

Y.  Poynton  785 

Y.  Smith  250.  252. 

314.  588 

Y.  Walton         900.  899 

Charlesworth's  case  19 

Charlton  y.  Barrett  497 

Chamock's  case  26.  31 

Charrington  y.  Milner  126 

Chaters  y.  Bell  383 

Chatfield  y.  Fryer  258,  259 

Chaarand  y.  Angerstein  739.  901 
Cheethun  y.  Hampson  '  474 

Chesmer  y.  Noyes  607,  608 

Chetwind  y.  MarneU  818 

Che3me  y.  Koops  85.  153 

Child  Y.  Chamberlain  59 

Y.  Grace  375 

Chippindale  y.  Thnrston  400 

Cholmondeley  y.  Clinton  477. 563 
ChorleY  y.  Bolcott  381 


•  

Page 
Christian  y.  Coombe       389.  607. 

925 
Christie  y.  Greggs  481 

Y.  Secretan  533,  534 

Chubb  Y.  Westley  497 

Charchill  y.  EYans  474 

Y.  Wilkins  855 

City  of  London  y.  Clarke        25 1 . 

263,  264 
Clarges  v.  Sherwin  264 

Clarincard's,  Lord,  case  594 

Ckrk  Y.  Bedford  341 

Y.Clark  178.371.379 

Y.  Lucas  98 

Clarke  y.  Gannon  118 

Y,  Gray  856 

Y.  Hougham  401 

Y.  Saffrey  899 

Clarkson  y.  Hanway  763 

Y.  Woodhouse  262,  263. 

285,  286,  287,  288.  290. 
Clay  Y.  Langslow  397 

Clayton  y.  Gregson  738.  743 

Cleeve  y.  Powell       184.  514.  523 
Clegg  Y.  LcYy  624.  626 

Cleghom  y.  Desanges  631 

Clerk  Y.  Bedford  843 

Clermont  y.  Tullidge  697 

Clewe's  case  435 

Clifford  Y.  Barton  172.  408 

V.  Hanter  909 

Clifton  Y.  Walmsley         747.  754 
CHnan  y.  Cooke  764 

Clinton  Peerage  ca^e  237 

Clive  V.  Gwyn  615 

Clothier  y.  Chapman  256 

Clunnes  y.  Pezzy  467 

Clutterbuck  y.  Lord  Huntingtower 

48 
Clymer  y.  Littler  293.  299 

Coates  Y.  Bainbridge       402.  404, 

405 

Y.  StcYens  882,  883 

Cobden  y.  Henrick  1 78,  1 79 

Cochran  y.  Retzberg  759 

Cockman  y.  Mather  605 

Cocks  Y.  Nash  816.  821 

Cocksedge  y.  Fanshaw  950 

Cockshot  Y.  Benuet  394 

Coe  Y.  Westemam  543 

Coghlan  y.  Williamson  657 

Cohen  y.  Hannam  855 

Y.  Hinkley  469 

Y.  Templar  186 

i  Coker  y.  Farewell  353 


xxxvii] 


TABLE  OF  CASES  CITED, 


Page 
Colchester,  Mayor,  &c.  of,  case  of 

155 
Coles  V.  Trecothick  75 1 

Colle4g]e  ▼.  Honie  410 

Colleiiridge  ▼.  FarqnarsoQ  207 
Collett  V.  Lord  Keith  358, 359.  367 
Collier  v.  Hicks  465 

Colling  V.  Treweek  455,  456 

668.  670,  671 
Collins  Y.  Blantem 
—  ▼.  Camagie 

-  ▼.  Godefroy 

-  V.  Gresley 


758 
372 
785 
289.  602 
366 
664 
479 


— ,  Ex.  V.  Wright 
Colonel  Gordon,  case  of, 
Colsel  V.  Budd 
Cdvel  V.  H.  M.  Procurator  Gen. 

469 
Colvin  ▼.  Fraser  161.  480 

Commins  v.  Tlie  Mayor  of  Oak- 
hampton  91 

Compagnon  ▼.  Martin  848 

Compton  ▼.  Chandless  632 

Comp.  of  Mersey  and  Irwell  Nav. 


y.  Douglas 
Conway  ▼.  Beazley 
Coogan's  case 
Cook  V.  Green 

■     ■  V.  Lozley 

▼.  Nethercote 

▼.  Rogers 

' V.  Tanswell 

Cook's  case 
Cooke  V.  Banks 


V.  Booth 
V,  Hearn 
▼.  Lloyd 
V.  Maxwell 


864 
536 
524 
473 
382 
886 
208 

682.  825 

919 

258.  259.  327. 

335.  600 
747 

181.  673 
225 
20.  193.  405. 
622 
552 
471 


V.  ShoU 

Cooks  V,  Hellier 

Coombs  v.  Coether  251.  261.  639 

▼.  Pitt  371.  384 

V.  Wheeler  602 

Cooper  V.  Amos  879 

• ▼.  Gibbons  467.  663.  667 

V.  Marsden  339.  351 


■  V.  Meyer 

■  V.  Smith 

'  Y.  Turner 

—  V.  Wakley 

■  V.  Whitehouse 
Coore  V.  Callaway 
Cope  Y.  Bedford 


383 
363 
479 
838 
873 
405 
594 


P9ge 
Cope  Y.  Cope  171. 195.  246. 463, 

595 
Copeland  y.  Stanton  563 

Copeland  y.  Watts  186 

Coppard's  case  619 

Corbett  y.  Corbett  629 

Corking  y.  Jarrard  151 

Cormack  y.  Heathcote      180,  181 
Cornish  y.  Pugh  80.  159 

Y.  SearaU  382 

Cornwall  y.  Richardson  489 

Corporation  of  Barnstaple  y.  La* 

they  811, 81S 

■ —  London  y.  Long  895 

Sutton  Cdklfidd  y. 

48 

186 

366 

124 

387 

263 

440 

408 

857 

443 

536 

197.  604.  837. 

839 

Connden  y.  Clark  712.  742 

Countess  of  Rutland's  case       754 

405.  891 
860 
880 
408 
467 
646 

809 
464 
387 
392 
118 
923 
358. 362 
762 


Wilson 
Corsen  y.  Dnboits 
Cory  Y.  Bretton 
Cosham  y.  Gi^dnay 
Cossens  y.  Cossens 
Cost  Y.  Birkbeck 
Coster  Y.  Reed 
Cotes  Y.  Davis 
Cotterill  y.  Cuff 

Y.  Hotby 

Cottington's  case 
Cotton  V.  James 


Conrteen  y.  Touse 
Cousins  Y.  Brown 

Y.  Padden 

Cowling  y.  Ely 
Cowper  Y.  Cowper 
Cox  Y.  Allingham 
Y.  Coleridge 

—  Y.  Copping 
Cozer  Y.  PiUing 
Cragg  Y.  Norfolk 
Craib  y.  D'Aeth 
Craig  Y.  Cunddl 
Cranbum's  case 
Cray  y.  Halls 
Craythome  y.  Swinburne 
Crease  y.  Barret     242.  251.  259. 

261.  267.  271.  308.  319,  320. 

353.  413 
CrecYcy  y.  Bowman 
Y.  Carr 


Crepps  Y.  Durden 
Crerar  y.  Sodo 
Cresby,  Sir  P. ,  case  of 
Crew,  q.  t,  y.  Blackburn 

-  q,  U  Y.  Saunders   808.  811 


118 
909 
556 
844 
28 
807 


TABLE  OF  CASES  CITED. 


XXXIX 


Page 
Crisp  V.  Anderson  467.  683 

Crispin  v.  Williamson      857.  860 
CritchlowT.Pftrry  383 

Cnrfk  ▼.  Pawlet  470 

Crafton  ▼.  Poole  371 

Croke  ▼.  Dowling    613.  620.  630 
Crooke  v.  Edwards  90 

Crosby  ▼.  Percy  659 

^"s  case  21,  22,  23 

Cross  ▼.  Fox  88 

V.  Kaye  370 

▼.  Salter  545 

Crossfield,  Trial  of  419. 436 

CroQcb  ▼.  Dmry  35 1 

Crowley  v.  Page  442. 927 

Crowther  v.  Hopwood  18 

Cuddingion  ▼.  Wilkins  21 

Cnllen  v.  Morris  555 

Condell  ▼.  Pratt  922 

Cimliffe  V.  Seftoh    365.  660,  661 
Carrey  Y.  Walter  175 

Carrie  V.  Child  57.59.657 

Curtis  V.  Perry  761 

V.  Wheeler  839 

Corzon  v.  Lemon  272 

V.  Lomax  25 1 .  261 

Cnthel's  case  466 

Cotler  V.  Newling  411 

Cuts  ▼.  Pickering  178 

Cutter  ▼.  Powel  768 


D. 

Da  Costa  v.  Jones 

V.  Pvm 

V.  ViUa  Real 

Dacres  v.  Morgan 
Dagleish  ▼.  Dodd 
Dale  V.  Johnson 
Dalgleish  v.  Hodgson 
Dalisenv.  Stark 
Dakymple  v.  Dahrymple 
Dalston  v.  Coulsworth 
Dalzel  y.  Mair 
Damaree's  case 
Dance  ▼.  Robson 
Danidl  v.  Phillipps 
▼.  Pitt 


195 
697 
544 
284 
358 
161 
535 

444. 450 
625 
467 

384.  388 
213 

613.  632 
556 
405 

215.  399 


Daniells  v.  Potter 

Dartmouth,  Countess  of  v.   Ro- 
berts   357.360.386.414.476 

Dartnell  v.  Howard  621 

Davenport  v.  Davies  877 

Davies  ▼.  Brown  805 

——y.  Davies  119 


Page 
Davies  V.  Edwards  878 

V.Lewis  254.256 

V.  Loundes  557 

V.  Pearce      316.  324.  418. 

415 

Davis  and  Carter's  case  19 
V.  Capper                      556 

-  V.  Dale  908 

-  V.  Dinwoody  159.  394 

-  V.  Humphreys  810 

-  y.  Morgan   48.  92.  248. 
251,  252.  269.  330 


521 
444 
393 
647 
824 
877 
879 
713.  723.  730 
477 
314 
493 
284 
417 


V.  Nest 

V.  Reynolds 

v.  Ridge 

V.  Williams 

Dawson  v.  Macdonald 
Day  V.  Bower 

V.  Davies 

v.  Trigg 

v.  Williams 

Deacle  v.  Hancock 
Deacon's  case 
Deade  v.  Hancock 
Deady  v.  Harrison 
Dean  and  Chapter  of  Ely  v.  Cal' 
decoU  313.  376 

— — — V.  Stewart 

652 
V.  Warren 

484 
De  Berenger's  case  192.  456.  914 
De  Bertram  v.  Smith  381 

De  Gaminde  v.  Pigou  388 

Delafidd  v.  Freeman         90,  623 
De  la  Motte,  case  of  669.  692. 699. 

709.923 

Delany  v.  Tenison 
De  Lisle  Peerage  case 


Demise  of  Radford 
Denn  v.  Fulford 
^— "—■  V.  Paire 

y.  Spray  250.  261.  270.  604 

V.  White  407.  516 


467 
232.  238, 
239.  583 
713 
613 
721 


Dennison  v.  Elsley 

Derby's,  Lord,  case 

Derosne  v.  Fairlie 

De  Rntzen  v.  Farr 

De  Sailly  v.  Morgan 

De  Symonds  v.  De  la  Cour 


Despard's  case 
Devenage  v.  Bouverie 
Devon>  Earldom  of 


288 
523 
121 
330 
925 
100. 
121 
26.  33.  39 
819 
238 


I 


xl 


TABLE  OF  CASES  CITED. 


Page 
Devonshire,  Duke  of  ▼.  Lodge  757 
De  Whelpdale  ▼.  Milbarn  386. 519 
Dewherst  a  case 
Dicas  ▼.  LawsoQ 
Dickenson  ▼.  Coward 


v.Shee 
▼.  Valpy 


Dicken  ▼.  Lodge 
Dickinson  v.  Prentice 
Dickson  ▼.  Evans 
Digby  V.  Steadman 

V.  Steel 

Dike  V.  Polbill 
Dillon  V.  Harris 

V.  Parker 

Dingler's  case 
D'Israeli  v.  Towel 
Ditcbam  v.  Bond 
Ditcbbum  v.  Goldsmith 
Ditcher  v.  Kendrick 
Dixon's  case 
Dixon  V.  Atkins 

V.  Cooper 

— —  V.  Dixon 


-  ▼•  Haigh 

-  V.  Hammond 
'-  V.  Purse 


447.  566 
786 
369.371. 
881 
911 
381 
316 
125 

829.  465 

338.  351 
364 

230.  547 
752 
948 
297 
598 
478 
195 
185 
464 
581 
140 
468 
662 
384 
87 
714 
120 
714 
466 


Dobson  V.  Waterman 
Doddiugton  v.  Hudson 
Doddington's  case 
Dodd's  case 
Dodd  V.  Norris         488,  489.  914 
Doe  d.  Aldane  and  Urry  v.  Harvey 

672 

V.  Allen  374 

■         d.  Ash  V.  Calvert  547 

d.  Ashforth  v.  Bower     714. 

744 
604 
317 


—  V,  Askew 

—  d.  Baggaley  v.  Jones 

—  d.  Baker  v.  Wombwell    378 

—  d.  Bank  of  England  v. 
Chambers  652 

—  d.  Banning  v.  Griffin      243 

—  V,  Barnard  645 

—  V.  Barnes  246 

—  d.  Barrett  v.  Kemp         486 

—  d.  Bath  V.  Clarke  121 

—  d.  Beach  v.  The  Earl  of  Jer- 
sey 732 

—  d.  Beard  v.  Parell  660 

—  v.  Benson  755 

—  V.  Bingham  78,  444 
V.  Black  615 


"391.557 

V.  Bray  595 

V.  Briggs  873 

—  d.  Bristow  V.  Pegge        882 

—  d.  Brown  v.  Greening    717 

—  V.  Cadwallader  874 

—  V.  Calvert  646 

—  d.  Chandler  v.  Ford  758.  760 

—  d.  Chevalier  v.   Hnthwaite 

714 

—  d.  Clarges  v.  Foster        373 

—  V.  Clarke  472 

—  V.  Cockell  188 

—  V.  Cole  681 

—  V.  Cooke  476 

—  d.  Corbett  v.  Corbett      839 

—  d.  Courtail  v.  Thomas     1 86 

—  d.  Coyle  v.  Cole     413.  455 

—  d.  Curtis  V.  Spitty  665 

—  V.  Deakin  242 

—  d.  Digby  v.  Steel  386 

—  d.  Dodsbury  v.  Thomas  256 

—  V.  Dring  735 

—  V.  Durnford  455 

—  V.  Dyeball  472 

—  V.  East   London    Water 
Works  Company  405 

—  V.  Errington  873 

—  V.  Evans         367.  577.  658 

—  d.  Eyre  v.  Lambley         384 

—  d.  Fenwick  v.  Reed        476 

—  V.  Fleming  463 

—  V.  Ford  761 

—  V.  Forster  373 

—  d.  Foster  v.  Earl  of  Derby 

354,519,571 

V.  Sisson  250. 271  - 

483 

—  d.  Futler  v.  Randall       228. 

239.  243.  248 

—  d.  George  v.  Jesson        468 

—  d.  Gore  V,  I^ngton  714.  732. 

740 

—  V.  Gray  666 
V.Green  54.61.317 
V.  Griffin  468 
d.  Griffin  v.  Mason  490 
d.  Guillim  v.  GoiUim  740 
V.  Haddon  554 
V.  Hales  374 
V.  Hall  639 
d.  Hall  V.  Benson  751 
d.  Hammond  v.  Cook  477 
d .  Handson  v.  Fyldes     7  35 


TABLE  OF  CASES  CITED. 


xli 


Doe  d.  Hanson  v.  Smith 
Harooart 
Hardy 
Harris 


Page 
640 
589 
758 
180 


Hawthorn  ▼.  Mee  640 
Hayter  V.  Joinyille  734 
Henniag  656 

Hendspn  v.  Kersev  144 
Higgs  V.  Cockell '  667 
HUder  477 

Hindson  v.  Kersey  151 
Hodgson  370 

HoUom  732 

Hoddart  512.  516.  840 
Haman  v.  Pettett  412 
Hurt  476 

Jackson  v.  Ramsbottora 

383 
James  v.  Brawn  453 

Johnson  472.  658 

Johnson  v.  Pembroke 

229,  230 
Jones  325, 412 

Jupp  V.  Andrews  186 
Knight  V.  Nepean  468 
Laken  262.  288 

Leicester  v.  Biggs  373 
Lewes  ▼.  Preece  5 1 6 

Lewis  470 

Lloyd  595 

Lloyd  V.  Deakin  468 


V.  Passingham  353 
▼.  Lord  George  Thynne  331 
d.  Maddock  t.  Lyne  701 
V.  Maisey  92 

d.  Manton  v.  Austin       382 
v.Thrupp       413 


d.  Marriott  v.  £dwards  383. 

871 
V.  Martin  665.  740 

▼.Mason        271.474.  647 
▼.  Miles  364 

d.  Morgan  ▼.  Morgan     742. 

742,  743 
d.  Morris  ▼.  Roe    819,  821 
▼.  Ro8Ber406.  512. 

555 
V.  Morris  673 

▼.  Needs  741 

d.  Nepean  ▼.  Badden    ,  382 
▼.  Newton     699.  700.  701. 

703 
d.  Northey  ▼.  Harvey  243 
▼.  Ormerord  646 


Page 
Doe  d.  Oldham  v.  WoUey      468. 

651.  652 

V.  Oxendon     717.  724.  727. 

d.  Pattershall  ▼.  Turford  335, 

336,339.341.471 

V.  Payne  205 

d.  Pearson  v.  Ries  690 

V.  Perkins  449. 893.  895, 896 

d.  Perry  v.  Newton  700 

d.  Peter  ▼.  Watkins  180.  184, 

185 

d.  Peters  v.  Hopkinson     755 

V.  Pettett  205.316.325.413 

d.  Phillips  V.  Morris        662 

V.  Pike  472 

V.  Plowman  477 

d.  Poole  V.  Errington       875 

d.  Powell  7.  HiU  326 

V.  Preece  78 

d.  Preedy  v.  Hottom       744 

d.  Priestley  v.  Callaway    640 

d.  Pring  V.  Pearsay  473 

d.  Pritchard  v.  Dodd  230.  336 


V.  Patland 
V.  Pye 
y.  Randall 
d.  Reed  v.  Harris 
V.  Reed 
V.  Richarly 
V.  Rickerby 
▼.  Ridgway 
▼.  Roberts 


477 
374 
243 
200 
476 
205 
413 
218.  294 
761.  763 


d.  Roberts  v.  Roberts  760 
V.  Robson  313.  325. 329.  332 
V.  Scott  476 

▼.  Seaton  288 

d.  Sewell  v.  Parrott  740 

d.  SheUard  V.  Harris  181.  180 
d.  Smith  ▼•  Cartwright  315. 

601 
'  —  and  others  v.  Gal- 
loway 714,  715 

V.  Smart  841 

▼.  Smythe  382 

■  d.  Spicer  ▼.  Lea  754 

■  V.  Spicer  755 
•  d.  Spilsbnry  ▼.  Bnrdett   65 1 . 

653 
▼.  Stacey  332 

d.  Stansbury  T.  Arkwright  601 

—  V.  Staple  476 

—  d.  Stroderv. Seaton  184. 415. 

517.  601 

—  V.  Sackermore  693.  695, 696, 
697,  698,  699,  700,  701,  702, 

703,  704,  706 


zlii 


TABLE  OF  CASES  CITED. 


Page 
Doe  d.  Sutton  v.  Ridgway    242. 

246.  292 

d.  Sweetland  v.  Webber  205. 

417 

V.  Sybonm  476 

d.  Svkes  V.  Darnford       649 

V.  Tarver  701,702 

V.  Teague  92.120 

d.  Templeman  v.  Martin  731 . 

736 

V.  Thomaa        185.  476.  712 

d.  Tdman  v.  Tarver         283 

d.  Tollett  V.  Salter  863 

V.  Tooth  48.  396 

V.  Turford    307.  334.  338. 

340.  345. 
V.Tyler  74.  77.91,92.312. 

322.  5] 9 
d.  TyrreD  v.  Lvfibrd  748 
V.  Vowles  308.  314.  333 
V.  Wainwright  656.  681 

d.  Walker  v.  Stephenson  946 
V.  Wallinger  693 

d.  Warren  v.  Bray  447.  840 
d.  Watney  v.  Grey  672,  673 
V.  Watson  364.  383.  734 
V.Webber  319.519 

d.  Weld  V.  Ormerod  250 
d.  Westlake  v.  Westlake  712 
d.  Wetherall  v.  Bord  410 
V  Whitcomb  516 

V.  Wilde  78 

d.  Wilkins  v.  Lord  Cleveland 

376.  478.  654 
d.  Wilkins  v.  Wilkins  656 
V.Williams,    78.  205.  316. 

325 
V.  Wilson  478 

d.  WoUaston  v.  Barnes  594. 

840 
d.  Wood  V.  Morris  443,  444 
V.  Wright  476 

Doker  v.  Hasler  1 68 

Donaldson  v.  Thompson  535 

Doncaster  v.  Dav  632.  568 

Donellan,  defence  of  459 

Donington's  case  426 

Donnison  V.  Elsley  252,  253.  256. 

262 
Door  V.  Geary  714 

Dormer  v.  Fortescue  55.  61 

Dorset,  Lord  v.  Carter  396 

Douglas  V.  Forrest  539 

Pecrageca8e274  458.467. 

569 


Page 
Douglas  V.  Scougal  461 

Dover  v.  Mestaer  442.  441 

Dowden  v.  Fowle    380.  394.  396 
Dowdeswell  v.  Nott  48. 82 

Downe's  case  857 

Downes  v.  Moreman  639 

V.  Skrymsher  612 

Dowsettv.  Sweet     712.  727.  734 
Dowton  V.  Cross  397 

Drake  v.  Manyat  402.  607 

V.  Smith  322. 588.  603.  644 

V.  Svkes         396.  407.  631 

Draycott  v.  Drayoott  595 

Drayton  v.  Dale  383 

Drew  V.  Dumborough  481 

Drewry  v.  Twiss  864 

Drinkwater  v.  Porter  265 

Druce  v.  Davison  714 

Drummond's  case     282.  295,  296 
Du  Barre  v.  Livetti  175,  176,  177 


Du  Bost  V.  Beresford 
Ducket  V.  Williams 
Duffield  V.  Oriel 

V.  Orrel 

Duffin  V.  Smith 
Duins  V.  Donovan 
Duke  v.  Alridge 

V.  Powntdl 

Duncan  v.  fliU 


200 

568 

.  589 

314 

180.  187 

595 

384,  395 

153 

876 

V.  Scott        383.  631,  632 

Dundas  v.  Lord  Weymouth      858 


Dunn's  case 
Dunn  V.  Murrav 

, V.  Slee 

V.  White 

Dupay  V.  Shepherd 
Durrdl  v.  Bederlev 
Durstan  v.  Tuthan 
Dutton  V.  Colt 
Dyer  v.  Bowley 
Dyke  V.  Aldridge 
Dyson  v.  Wood 


£. 


497 
508,  509.  555 
411 
172 
592 
899 
855 
10.  574 
383 
396 
623 


Eagleton  v.  Coventry     691.  697, 

698,  699 

V.  Kingston  693 

Eardley  v.  Tumock  858 

Earl  V.  Baxter  475 

Earl  V.  Lewis  600.  603.  635 

Earle  v.  Picken  364.  393 

East  V.  Chapman  913 

Easton  v.  Pritchett  S34 


TABLE  OF  CASES  CITED. 


xliii 


Page 
Eaton  V.  Lyon  747 

Eoclesv.  Hill  615 

Eccleston  ▼.  Petty    230.  231.  408 

V.  Spoke  231 

Eden,  Sir  John  v.  Earl  of  Bute  736 
Edgar  v.  Blake  444 

Edge  V.  Salisbury  734 

Edie  ▼.  East  India  Company    739 
Edmonds  v.  Lowe    105.  127.  141 


V.  Rowe 
V.  Walter 


Edmonstonev.  Plaisted 
Edmunds  v.  Groves 
Ikimunstone  ▼.  Webb 
Edward's  case 
Edwards  y.  Crook 
— —  -  V.  Lucas 

■  V.  Rees 
— -  V.  Ronald 

V.  Vesey 

Egerton's  case 
Egg  V.  Bamet 
I^glestone  ▼.  Speke 
EOce  V.  Nokes 
Ekins  V.  Dormer 
Elden  y.  Keddell 
Eldridge  v.  Knott 
Eliza  Ann,  case  of 
EUiot  y.  Elliot 
EHIis's  case 
Ellis  y.  Hardy 

■  y.  Soltan 
V.  Watson 

Elmore  y.  Kingscote 
Elsam  y.  Faucett 
Elton  y.  Larkins 
Elwes  y.  Elwes 
Ely,  Bishop  of  y.  Bentley 
— -y.  Stewart 
Embden's  case 
Emerson  y.  Blonden 
y.  Boswell 


11 
891 
631 
831 
456 
431 
201 
859 
312 
542 
806 

493.  496 
479 
408 

187.  390 
314 
647 
475 
592 
480 
493 
200 
175 
385.  400.  597, 
598 
771 

201.  489 

410.  938 
458 
554 
640 
621 

172.  407 

480 

57.59 


Emmett  y.  Butler 
England,  Bank  of  y.  Anderson  746 
England  d.  Sybum  y.  Slade  383 
Ennis  v.  Donnisthome  354 

Entick  y.  Carrington  662 

Ernest  y.  Brown     881,  882,  S83, 

884 
Erskine  y.  Ruffle  483 

Essex,  Earl  of.  Trial  of  434 

Evans  v.  Beattie      402.  405.  41 1 

v.  Bicknel  476 

y.  Birch  479 


Evans  v.  Butt 

V.  Evans 

v.  Getting 

v.  Lake         335 

y.  Morgan 

y.  FhilUps 

v.  Sweet 

v.  Tripp 

■    v.  Williams 

—  v.  Yeatherd 

Sir  S.  case 

Everth  y.  Hannam 
Everett  v.  Lowdham 
Ewens  v.  €iold 

Ewer  y.  Ambrose  360. 

■■■  v.  Preston 
Elzon.  v.  Russell 
Exparte  Aitkin 

Burl 


Campbell 

Church 

Coles 

Holyland 

Hooper 

James 

Learmonth 

Lyne 

Malkin 

Osborne 

Partridge 

Roscoe 

Taylor 

Tillotoon 

Yeatman 

Young 


Eyre  v.  Palgrave 


F. 

Fabrigas  v.  Mostyn 
Fachina  v.  Sabine 
Fairfax's  case 
Fairlie  v.  Denton 
v.  Hastings 


Page 

486 

457,  458 

606 

338.  397 

247.  447 

803 

664 

714 

123 

85 

345 

534 

884 

87,88 

620.  902. 

907.  925 

897 

865 

180 

87 
569 
607 
569 
468 
754 
159 
632 
783 

90 

90 
824 
785 
596 
783 
180 

56 
639 


405 
10 

750 
197.374 
402,  403 

389 


Fairmainer  v.  Bndd 
Faith  y.  Mclntyre  111,  112.  835. 

844 

y.  Pearson  532 

Falconer  v.  Hanson  358.  561. 578 
Falmouth,  Lord  v.  George  263 
Fanconrt  v.  Bull  126 

Farquano  v.  Knight  175 

Farrant's  case  566 


xliv 


TABLE  OF  CASES  CITED. 


Page 
Famngton's  case  464 

Fassett  ▼.  Brown  660 

Fanlder  v.  Silk  and  another,  eze- 
cntors  of  Jeiroice  584 

Fawcett  v.  Fowlis  556 

Fearshire'e  case  506 

Feaabert  ▼.  Tont  627 

Fellows  V.  Williamson  206 

Fenn  ▼.  Granger  158.  396 

'  V.  Harrison  405 

d.  Thomas  ▼.  Griffith   442, 

443 


Fenner  v.  Duplock 
Fenton's  case 
Fentum  t.  Pococke 
Fenwick  v.  Reed 

y.  Thornton 

Sir  J.,  case  of 


Fermor  v.  Lordino 
■  ▼.  Phillips 

Ferrars  v.  Arden 
Ferrer  v.  Oven 
Ferrers  v.  Shirley 
Field  V.  Beaumont 
—  V.  Curtis 
V.  Mitchell 


L 


Fielder  v.  Ray 
Filliter  v.  Minchin 
Filmer  v.  Gott 
Finch  V.  Messing 
Finden  v.  Westlake 
Fisher  v.  Boucher 

V.  Graves 

V,  Hemming 

V.  Lane 

V.  Ogle 

■  ■        V,  Wainwright 
Fitzgerald  v.  EUsee 
— —  V.  Eustace 

■  V.  Fauconberg 
Fitzjames  ▼.  Moys 
Fladowen,  case  of 
fleming  v.  Fleming 

■  V.  Gooding 

■  V,  Simpson 
Fleming's  case 
Fletcher  v.  Braddyll 

■  V.  Froggat 

■  V.  Greenwell 
Fletcher's  case 
Flindt  Y.  Atkins 
Flower  v.  Herbert 

Y.  Young 
Folkard  y.  Hemet 
Folkes  y.  Chad 
FoUiott  y.  Ogden 


383 

631 

757 

175 

398 

171.  194 

588 

631 

509 

627 

391.557.  706 

780 

88 

97 

443 

695 

758 

312.  324 

198.377 

199 

286 

182 

527.  622 

534,  535 

879,  880 

660 


387 

470 

8 

535 

247 

382 

264 

567 

604.  648 

358.  363 

49 

435 

623 

88.  379 

597 

807 

901 

536 


Fonnereau  y.  Poyntr 

735 

Fonsick  v.  Agar 

578 

Foote  Y.  Hayne 

175.  405 

Forbes  v.  Hale 

651,  652 

Ford  Y.  Grey 

387.  574 

Forester  v.  Pigou       84. 146,  147 
Fort  Y.  Clarke  230.  387 .  388 

Forty  Y.  Tmber  848 

Foster  y.  Blakelock  389 

Y .  Compton  6 1 8 

Y.  Jolly  756,  757 

Y.  Sted  461 

Foster's  case  435.  447 

Fotheringham  v.  Greenwood    91. 

122,123 
Foulkes  Y.  (rellway  199 

Fountain  v.  Young  1 75 

Fowler  y.  Coster  833.  838 

Fox  Y.Clifton  381 

Y.  Jones  805.  815 

Y.  Lushington  101 

France  v.  Lucy  665 

Frances  v.  Neave  631 

Francia's  case        435.  437.  669. 

692.  709 
Frankland  v.  M'Gusty  539 

Franklin's  ease  591 

Frankum  v.  Earl  of  Falmouth  873 
Fraser  v.  Marsh  153 

Free  v.  Hawkins  756 

Freeman  v.  Arkell  676 

Y.  Baker  598 

v.  Phillips  261.  264.  269. 

276.  279.  280.  284 
Freeman's  case  378 

Fremoult  v.  Dedire  627 

French  v.  Backhouse  107 

Friedlander  v.   The  London  As- 
surance Company         902,  903 
Friend,  Sir  J.  case  of  783. 914. 944 
Frith  Y.  Gray  864 

Frogmorton  y.  Scott  383 

Frogwell  v.  Lewelyn  366 

Frontine  v.  Frost  830 

FrosweU  v.  Welsh  471 

Fry  Y.Wood  651,652 

Fuller  Y.  Cotch  556 

Y.  Fetch  553.  639 

Y.  Lane  474 

Y.  Prentice  785 

Fulwood's  case  169 

Furley  dem.  Mayor  of  Canterbury 

Y.  Wood  754 

Y.  Newnham  784.  795 

Fumeauz  y.  Hutchings    483.  485 
Furness  y.  Cope  351 


TABLE  OF  CASES  CITED. 


zlv 


Fyson  V.  Kemp 


Page 
615 


G. 


Gabay  v.  lioyd  739 

Gahan  v  Mainjay  526 

Gainsford  v.  Grammar    178.  188. 

405.  409 
Galbraith  ▼.  Neville  526. 537.  540 
Gale  V.  Halfknight  208 

•—.  V.  Lindo  760 

V.  Packington  313 

Galen,  case  of  the  1 23 

Ganer  V.  Lady  Lanesborougb  627. 

624 
Garden  ▼.  Creswell  786 

Crardiner  v.  Crasdale  847 

Peerage  case     202,  203. 

231.239.341.  462.  463.  582. 

642,  643 
'  V.  Tadia  488 

618 

316 

405,  406 

420 

555 

258 

683 

691,692 

647 

614.  686 


Garland  v.  Scoones 

Gamem  ▼.  Barnard 

Garnet  v.  Ball 

Garnet's  case 

Cramett  ▼.  Ferraud 

Gamons  ▼.  Bernard 

— —  V.  Swift 

Garrds  v,  Alexander 

Garrett  v.  Lister 

Garrick  v.  Williams 

Garth  ▼.  Howard     401 .  403.  405 

Gartoide  v.  Ratcliffe  467 

Gas  Company  v.  Clark  814 


Gaunt  ▼.  Wainman 
Geery  v.  Hopkins 
Genden  v.  Robson 
George  ▼.  Surrey 

▼.  Thompson 


514.  759 
806 
381 
692 
665 


Genris  ▼.  Grand  Western  Canal 
Company  387 

Gevers  ▼.  Mainwaring       97.  741 
Geyer  v.  AguiUar  551 

Gibbons  v.  Phillips  631 

Gibbon  ▼.  Featherstonehangh  479 


Gibson  ▼.  Cogg^n 

—  V.  Hunter 

—  V.  Maccarty 


V.  Winter 

Gigner  v.  Bayly 
Gilchrist's  case 
Giles  V.  Smith 
Gilham's  case 
Gill  V.  Shelley 


364.  396 

949,  950 

522 

394 

814 

524 

120.  681 

177.426 

744 


GiUier  v.  Smither 
Gillingham  v.  Laing 
Gimbert  v.  Coyney 
Gladstone  v.  Neale 
Glanyille  v.  Payne 
Glazier  v.  Glazier 


Page 
682 
198 
556 
857 
470 
480 


Qendow  v.  Atkin  244.  329.  332, 

333,  346.  349 

Glossop  ▼.  Poole  584,  585 

Glynn  v.  Bank  of  England      290. 

325.  338.  344,  345,  346.  348. 

350 
— : —  V.  Thorpe  506 

Goater  v.  Nnnneley  819 

Goblet  Y.  Beachey  730,  731.  739, 

740 
Godbolt's  case  714 

Goddard*s  case         5 1 1 ,  5 1 2.  763 
Godefroy  V.  Tay  616 

Godfrey  v.  Macauley  593 

V.  Norris  657 

Godson  y.  Smith  509 

Goldie  V.  Gunston  380 

v.  Shuttleworth  409 

Golding  V.  Fenn  806 

V.  Nias  95 

Goldschmidt  v.  Marryat  822.  824 
Goodacre  v*  Bream  85.  154 

Goodes  v.  Wheadey  848 

Goodhay  V.  Hendry  87.  150 

Goodinge  ▼.  Goodinge  740 

Goodman  ▼.  Edwards  733 

Goodmanchester,  Bailifis  of,  y. 

Phillips  473 

Goodright  d.  Farr  y.  Hicks      488 

y.Moss   169.195.225, 

229.233.  241.  272.  281 

y.  Saul  237.  463 

Goodtitle  y.  Baldwin  478 

V.  Braham  901 

—  d.  Bremridge  y.  Walter 

803 

y.  Duke  of  Chandos  326 

d.  Pinsent  y.  Lammiman 

863 
d.  Riyett  y.  Braham  696. 

841 
y.  Southern      718.  728. 

730 

y.  Wilford  1 1 7. 1 19.  144 

Goodwin  y.  West  782 

Gordon  y.  Austin  855 

y.  Gordon  858 

— —  y.  Secretan  654 

Gor<lon's  case  500.  784.  851 


xlvi 


TABLE  OF  CASES  CITED. 


Pag 
Gorhara  v.  Thompson  593 

Gorton  v.  Dyson  646.  669 

Gosling  V.  Birme  384 

Go88  ▼.  Lord  Nugent      771.  775, 

776.  777 

V.  Tracey  119.657 

v.Watlington  311.314.411, 

412.  600 
Googh  Y.  Cecil  661 

Gould  V.  Barnes  381 

■         V.  Jones  701 

Governor  of  Chelsea  Water  Works 
V.  Cowper  652 

Gracewood  v. 819 

Grafton»  Duchess  of,  v.  Holt    947 
Graham  v.  Dyster  668 

V.  Hope  598 

V.  Maxwell  ^32 

V.  Peat  472 

V.  Furlong  90.  119 

Sir  R.,  Trial  of  802 

Grant  v.  Gould  555 

V.  Jackson  386,  399 

Graul  V.  Jackson  400 

Gravenor  v.  Woodhonse  382 

Graves  v.  Key  379.  389 

Gray  v.  Bond 

V.  Cookson 

—  V.  Palmer 


Gray's  case 
€rreathead  y.  Bromley 
Greaves  v.  Ashlin 

V.  Hunter 

Green  v.  Brown 
V.  Clark 

-  V.  Dunn 

-  V.  Gatnrk 

-  V.  Greenbank 

-  V.  Hewit 

-  V.  Jones 

-  V.  Proude 


556 
401 
867 
525 
770 
697 
469 
878 

358,  363 

553 

856 

584 

90 

587.  628 
859 
617 


-  V.  Bennett 

-  V.  Ronde 

-  V.  The  New  River  Company 
96.  99,  100.  507 


Greenhough  v.  Gaskell 
Greenway  v.  Hindley 
Gregory  v.  Doidge 

— v.  Howard 

'  V.  Parker 


V.  Tavemor 

Greg's  case 
GreUier  v.  Neale 
Grenville  v.  Barwell 
Grey  v.  Smith 


180 
364 
382 
366,  367 
172.508 
939 
435 
660 
555 
360 


Page 
Griffin,  Sir  John,  claim  of  232 
Griffith  V.  Davies  188 

Griffith  V.  Matthews  474 

V.  WQliams  409.  699,  700 

Grigg'scase  161.170 

Grimes  v.  Smith  470 

Grimwood  v.  Barrit  860 

Groenvelt  v.  Burwell  803.  806. 815 
Groom  v.  Thomas  468 

Groome  v.  Forrester  556 

Grose  v.  West  472,  473 

Grove  V.  Rutten  199 

Groves  v.  Western  Canal  Company 

380 
Guest  V.  Caumont  864 

V.  Elwes  874 

Guiness  v.  Carroll    526.  537. 542 
Gttiseppe  Sacchi,  case  of  940 

Gully  V.  The  Bishop  of  Exeter  96. 

386.417.675 
Gunnis  v.  Erhart  772 

Gunston  v.  Downes  28. 1 15 

Gumey  v.  Langlands  696 

Gutch's  case  466 

Guthrie  V.  Crossley  208 

Guy  V.  West  473 

Gwilliam  v.  Hardy  612 

GwiUim  v.  Gwillim  710 

Gwinnett  v.  Phillips         853.  860 
Gyfford  v.  Woodgate  631 

Gyles  V.  HiU  615 

H. 

Habershaw  v.  Treby  175 

Haddow  v.  Parry  316 

Hadley  v.  Green  509 

Hagedom  v.  Reed  336.  338. 471. 

682 
Hailey's  case 
Haire  v.  Wilson 
Halden  v.  Glasscbck 
Hall  V.  Cacenove 
— -  V.  Curzon 

V.  Hall 

V.  Hoddesdon 

V.  Rex 

V.  Stone 

— "  V.  Wilcox 
Hall's  case 
Halliday  v.  Ward 
Hallett  V.  Mears 
Ilamer  v.  Raymond 
Hamilton  v.  Dutch  East  India 
Company  532 


621 
464 
627 
763 
124 
172 
563 
85 
508 
757 
427.  435 
401 
785 
864 


TABLE  OF  CASES  CITED. 


xlvii 


Page 
Hammerton  y.  Hamroerton  458 
HammoDd  v.  Howell  556 

V.  Stewart  7S2 

Hamond  ▼• 575 

Hampshire  ▼.  Pierce  714.  718 
Hamson's  case  576 

HamsoD  ▼.  Parker  473 

Hanbary  v.  Ella  870,  871 

Hancock  v.  Welsh  395.  512.  514. 

516 
Handford  v.  Palmer  857 

Hands  v.  James  470 

Hankey  v.  Wilson  383 

Hanson's  case  600 

Hanson  v.  Parker  394 

Hanter  v.  Rice  406 

Hardcastle  ▼.  Sdater  628 

Harding  v.  Carter  405 

V.  Cobley  109 

V.  Crethem  390 

— —  ▼.  Greening  466 

V.  Jones  367 

Hardwicke  v.  Blanchard  1 04 

Hardy's  case  189.  211,  212.  214. 

434.  479.  502,  503.  892.  914. 

922 
Hardy  v.  Lee  895 

Hare  v.  Mann  85.  833 

Hargest  v.  Fothergill  665 

Harley's  case  590 

Harman  v.  Davis  380 

V.  Fisher  208 

V.  Lasbrey  105 

V.  Tappenden  555 

-  V.  Thompson  835 
— — -  V.  Vanhatton  366 
Harper  v.  Brooke  312 

V.  Charlesworth  474 

Harratt  y.  Wise  593 

Harrington  v.  Caswell  109 

y.  Fry  694 

Harris  v.  Aldrit  821 

V.  Cooke  863 

y.Hill  186 

y.  Mantle  847 

V.  Tippett  9 iO.  922 

y.  White  21 

Harris's  case  566 

Harrison  y.  BladesSH,  315.  351. 

658 

y.  Gould  837 

y.  Vallana  395 

and  Wife  y.  Moore  365. 

y.  Williams  811 

y.  Wood  878 


Page 
Harrison's  case       4 1 9.  565.  570. 

923.  944 

Harrop  v.  Bradshaw  618 

Harrow  y.  Rislip  629 

Harscot's  case  257 

Hart  y.  Horn  95.396 

V.  M'Namara  552 

y.  Newman  385 

Hartley  v.  Cook  600 

Harvey  v.  Clayton  176 

y.  Grabham  771.  776.  777 

y.  Key  364 

V.  Morgan  665 

Harvey's  case  645 

Harwood  v.  Goodright  467 

y.  Keys  396,  397 

y.  Sims   250.  258,  283, 

284 

Hary's  case  439 

Hasker's,  Dr.  case  466 

Haslam's  case  29 

Hatch  v.  Blisset  783 

Hatfield  v.  Hatfield  545 

y.  Thorp  159 

Hathaway  y.  Barron  63.  520.  622 

Hathaway's  case  200 

Havelock  v.  Cook  371 

v.  Rockwood  536 

Hawes  v.  Watson  384 

Hawkes  v.  Salter  472 

Hawkins  v.  Finlayson  97 

v.  Howard  186 

y.  Inwood  80 

y.  Hare  444 

Haynes  y.  Hare  754 

y.  Holliday  738 

Hayslep  v.  Gymer  216.  373,  374 

Haywood  v.  Firmin  272 

Hazard  y.  Treadwell  402. 406 

Heady.  Head  107.463 

Headlam  v.  Hedley  472 

Heame's  case  435 

Heam  y.  Rogers      380.  386.  389 

Heath  v.  Hall  90.119 

Hebden  v.  Freeman  602 

Helliard  v.  Jennings  92 

Helyar  v.  Hawke  402. 403 

Heming  v.  English  165 

Hemming  v.  Parry  871 

Hemmings  v.  Robinson  383 

Henderson  v.  Wild  400 

Hendy's  case  912 

Henry  v.  Adey  623 

V.  Leigh  598.  663 

Henley  v.  Soper  642. 566 


xlviii 


TABLE  OF  CASES  CITED. 


Henman  v.  DickiDson 
Hennel  v.  Lyon 
Henshaw  v.  Pleaeanoe 
Hensey's  case 
Herbert  ▼.  Ashbnmer 
■■■  V.  Cooke 

▼.  Reid 

V.  Tucknal 

▼.  Walters 

■  V.  Wilcocks 

Heme  v.  Rogers 
Hervey  v.  Hervey 
Hetherington  v.  Kemp 
Headeboarck  v.  Langston 
Hevey's  case 
Reward  v.  Shipley 


Page 
165 

620,  621 
553 
709 
606 

527.  537 
740 

225.  229 
951 
208 
378 

236.  247 

472 

137 

434 

42 


Hewitt  ▼.  Piggott  360.  375.  823 
Hewson  ▼.  Brown  612 

Heydon's  case  737 

Hick  V.  Keats  479 

Higginson  v.  Clowes  772 

Higgs  y.  Dixon  649 

Higham  ▼.  Ridgway      244.  308, 
309.  312,  325,  326.  329.  333 
Highfield  v.  Peake  561.  578.  613, 

614.  620.  629 
HUdyard  v.  Smith  817 

Hilldyard  v.  Grantham  345 

Hill  V.  Aland  8 1 7 

V.  Bateman  556 

V.  Elliott  1 75.  366 

V.  Fleming  60 

V.  Hill  407 

V.  Manchester  W.  W.     290. 

376 
867 
383 
631 
369 
873 
849 
522 
231.546 
447 
509.  515 
771 
858 
206 
397 
756 
690.  614 
733 
807 
630 
855 


V.  Salt 

▼.  Saunders 

—  V.  Sheriff  of  Middlesex 

V.  Squire 

V.  Street 

Hill's  case 
Hilliard,  case  of 
Hillyards  v.  Phaly 
Hirst's  case 
Hitchin  v.  Campbell 
Hoadley  v.  M*Laine 
Hoar  V.  MiU 
Hoare  v.  Allen 

V.  Cor3rton 

V.  Graham 

Hobhouse  v.  Hamilton 
Hobson  V.  Blackburn 

• V.  Parker 

Hobson's  case 
Hockin  y.  Cooke 


Hockley  y.  Lamb 
Hodges  y.  Atkis 

y.  PiUis 

■  y.  Holder 
y.  Horsfall 


Page 

74.263 

812.  815 

855 

389.  837 

752 


Hodgkinson  y.  Fletcher  159.  168. 

172 

y.  Waiis  621 

Hodgson  y.  Fullarton  375 

y.  Hodgson  716 

Hodgson's  case        494,  495.  914 

Hodnet  y.  Forman  657 

Hodson  y.  Marshall  1 10 

V.  Sharpe  382 

Hoe  y.  Nathorp  547.  646 

Hoffman  y.  Pitt  88 

Hogg  y.  Snaith  756 

Holcombe  y.  Hewson  482 

Holcroft  y.  Smith  688 

Holdeny.  Hartsink  479 

Holder  y.  Coates  473 

Holding  y.  Pigott  764.  766 

Holdipp  y.  Otway  833 

Holland  y.  Hopkins  877 

y.  Reeyes  358.  456.  671. 

940 

HoUis  y.  Goldfinch  374.  486 

HoUoway  y .  Raises  3 1 6.  325 

Holme  y.  Green  400. 401 

Holt  y.  Squire  409 

Holway  y.  Clarke  480 

Honeyer  y.  Lushington  535 

Honeywood  y.  Peacock  657 

Hood  y.  Reeye  405 

Hooper  y.  Hooper  510 

Hopewell  y.  Depenna  468 

Hopkins  y.  Neal  48. 107 

Horford  y. Morris  627 
Home  y.  Lord  T.  Bentick       193 

y.  Smith  780 

Home  Tooke's  case  189.211.  376. 

479.501.  616.  694 
Horsfall  y.  Testar  858 
Horton  y.  Horton  735 
Houghton  y.  Ewbank  405 
Houliston  y.  Smith  201 
Houseman  y.  Roberts  665,  666 
Houstman  y.  Thornton  469 
Hoyill  y.  Stephenson  147.  658 
How  y.  HaU  444.  G68 
Howard  y.  Booth  881 
y.  Canfield  893 

y.  Shipley'  131 

y.  Tremaine  574.  575 

y.  Tucker  384 


TABLE  OF  CASES  CITED. 


xlix 


Page 
Howartb'8  case  .  425 

Howell  ▼.  Lock  885 

V.  Richards         858,  869 

V.  Stephenson  657 

V.  Thomas  872 

Howdenpyl  v.  Vingerhood      400 
Howleston  v.  Smi£  622 

Hubbard  ▼.  Jonstone    .  597 

Hudson  V.  Revelt  115 

V,  Robinson  124 

Hnet  y.  Le  Mesnrier  596 

Hughes  y.  Cornelius  532 

V.  Gordon  764 

y.  Watoon  607 

Hughes'  case  438 

Hulke  y.  Pickering  479 

Hull  y.  Vaughan  382 

Hulse  y.  Eyston  602 

Humble  y.  Hunt  602 

Hume  y.  Rundall  547.  646 

Humphrey  y.  Knight  586 

y.  MUler  107 

• '  y.  Morgan  125 

Humphreys  y.  Boyle         169.  172 
Hunt  V.  Andrews  598 

y.  Hart  722.  750 

y.  Massey  481 

Hunter  y.  Britts  516 

■  '  V.  Gibbons  and  Johnson 

482 
— —  y.  King  65 

y.  Leathley  140 

Huntingdon  Peerage  229.  236. 240. 

583.  594 
Hurdy.  Maring  187 

Hurst  y.  Mathius  880 

Hutchinson  y.  Piper  855 

Hutchinson's  case  524.  536 

Huttonv.  Warren     764,  765,  766 
Huxham  y.  Smett  528 

y.  Smith  527 

Huxley  y.  Berg  59 


L 


Igg^den  y.  May 
Uderton  y.  Atkinson 
Iles's  case         324.  603, 
lUingworth  v.  Leigh 
Incledon  y.  Burgess 
Ingleby  y.  Smith 
Inglis  y.  Spence 
Ingram  y.  Dade 
— ^- — y.  Lee 
Inman  y.  Whormbv 


747 
107 

604.  619 
628 
510 
387 

369.  371 
87. 150 

444.  772 
474 


Ireland  y.  Powell 
Inring  y.  Greenwood 

y.  Motley 

Isack  y.  Clarke 
Israel  y.  Benjamin 

y.  Clark 

Ivat  y.  Finch  315. 

Ives's  case 
lyey  y.  Young 


J. 


Pagic 
259 
207 
402 
478 
652 
481 
325.  413 
507.  606 
872 


Jackson  y.  Allen  667.  682 
y.  Fairbank  400,  401 .  837, 

839 

y.  Hesketh  886 

Jacob's  case  643 

Jacob  y.  Lindsay    3^8.  450.  895. 

898 
Jacobs  y.  Humphrey  407 

Jagger,  case  of  170 

Jaggers  y.  Binnings  400 

James  y.  Bira  369 

y.  Hatfield       48.  107.  408 

y.  Salter  839 

James's  case  620 

Jameson  y.  Eamer  198 

Janson  v.  Wilson  569 

Janak  y.  Leonard     373,  374.  397 
Jayer  y.  Garaett  208 

Jayne  y.  Price  472 

Jee  V.  Hockley  588 

Jeffery  y.  Walton  442.  772 

Jeffries  y.  Duncombe  864 

Jelf  y.  Oriel  866 

Jelfs  y.  BaUard  830 

Jenk's  case  855 

Jenkins  v.  Harvey  461 

y.  Treloar  869,  870 

Jenkinson  y.  Pepys  772 

Jennings  y.  Griffiths  154 

Jenys  y.  Fawler  383 

Jervis  y.  White  620 

Jervois  y.  Duke  of  Northumberland 

547.  646 
Jessel  y.  Chillingen  816.  818 
John's  case  1 70.  304 
Johnson  y .  Baker  118.171 
—  y.  Browning  143 
y.  Durand  175.  525,  526. 

555 

y.  Gilson  358 

y.  Lawson   239.  241,  242. 

246 
y.  Mars  855 


1 


TABLE  OF  CASES  CITED. 


Page 
Johnson  v.  Mason  95.  405 

V.  Ward       386.  405.  598 

■  Mr.  Justice,  case  of    675. 

699 


Johnston  v.  Parker 

V.  Wdarton 

Johnstone's  case 
Jolley  V.  Taylor 
Jones  d.  Bever's  case 
• V.  Bow 


225.  229 
480 
854 

444.  668 
524 

545.  546 

658.  794 


-v.  Brewer 
-V.Brooke 41.  104.  106.  HI. 

125 
-  V.  Carrington  263.  814.  331. 

413 


-  V,  Cowley 

-  V.  Dunthorpe 

-  V.  Edward 

-  V.  Jones 

-  V.  Mason 

-  V.  Newman 

-  V.  Palmer 

-  V.  Perry 

-  V.  Pritchard 

-  ▼.  Radford 


855.  864 
563 
665 
557 
17.  19.  657 
71? 
819 
199 
154 
383 
591.  618.  620 
510 
489.  598 
449.  897 
200 
735 


-  ▼.  Randall 

-  V.  Reynolds 

-  V.  Stevens 

-  V.  Stroud 
>-  V.  Thompson 

■I       »  y^  Tucker 

V.  Waller  324.33 1.523. 635. 

638 

V.  WiUiams  334.  486 

V.  Wood  631 

Jones's  case  422.  447. 566. 

Jordaine  v.  Sashbrooke  3.  26.  40, 

41 
Jourdaine  v.  Lefevre  161 

Japp  V.  Grayson  526 


K. 


Kahl  V.  Janson  404 

V.  Johnson  402 

Kaines  v.  Knightley  755 
Kay  V.  Brookman     622.  659.  661 

Keane's  case  545 

Keech  v.  Hall  383 

Keeling  v.  Ball  682 

Keene  v.  Dearden  476 

Keightley  v.  Birch  98 

Kelham  Bridge,  case  of  251 

Kell  V.  Rainby  381 


P«ge 
KelUngton  v.  Trin.  Col.  585. 628 
Kellv  V.  Powlet  732 

V.  Small  172 

Keman  v.  Sheriff  of  London      185 
Kemble  v.  Farren  394 

Kemp  V.  Mackrill  696 

Kempland  v.  Macauley  407 

Kempton  v.  Cross  646,  647 

Kene  v.  Beaumont  67 1 

Kennett  v.  Greenwoblers  88 

Kensington  v.  Inglis  675. 683. 893 
Kent  v.  Loden  207.417 

Ken  worthy  v.  Scholefield  751 

Kenyon  v.  Wakes  881,  882 

Ker  V.  Shedden  598 

Kerrison  v.  Coataworth  101 

Kerslake  v.  Shepherd  407 

Kerwan  v.  Cockbum  592 

Kev  V.  Shaw  198.  374 

Kidney  v.  Cockbum         225.  233 
Kieran  v.  Johnson  48) 

Killmorey's  case  231.  642 

Kindersley  v.  Chase         532, 533 
Kinder  v.  Williams  783 

Kine  v.  Beaumont  454 

King  v.  Antrobus  813 

V.  Baker  95 

V.  Bellamy  861 

V.  Ely.  Bishop  of  880 

V.  Eriswell  257 

V.  Francis  489 

V.  Fraser  863 

V.  Hunt  669 

V.  King  819 

V.  Lookup  860 

V.  Pamell,  Dr.  813 

Kingston's,  Duchess  of,  case  512, 
513.  515.  529,  530.  544.  546. 
548,  549,  550.  558.  568.  607 
Kingston,  Mayor  of  v.  Homer  475 
Kingworth  v.  Leigh  519 

Kinnersley  v.  Orpe  515.  614 

.'  v.  Pope  593 

Kinsman  v.  Crooke  577 

Kirkwood's  case  494,  495 

Kktland  v.  Pounsett  863 

Kitchen  v.  Manwaring  8 

Knapp  v.  Harden  773 

Knight  V.  Dauter  617 

V.  Martin  654.  656 

Knolly's  case  590 

Knox  V.  Walley  381 

Koetu  V.  Innes  469 

Kynaston  v.  The  East  India  Com- 
pany 812 


TABLE  OF  CASES  CITED. 


li 


1 


Page 


L. 


LACon  ▼.  Higgins        80.  626.  838 


V. 


Hooper 


Lacy  V.  Forrester 

Lady  Dartmouth  y.  Roberts 

Lawley's  case 

Laing  v.  Barclay 
Lainson  v.  Tremere 
Lake  v.  Howe 

V.  Skinner 

Lambert  v.  Oakes 
' V.  Pack 


598 
834 
620 
171 
186 
387 
379 
3]4 
383 
383 


Lambe's  case    419.  447.  566.  578 
Lambrith  ▼.  Roff  878 

Lamey  v.  Bishop  866 

Lampet's  case  154 

Lampon  Y.Cooke  387,388,389. 758 
Lancum  v.  Lovell     74.  139.  263. 

290 
Lane  v.  Cowper  712 

V.  Earl  of  Stanhope  738.  740 

V.  Hegberg  553 

Langdon  v.  Halls  671 

Langhom  v.  Allnut  402.  404 

Langhome's  case  31 

Langley  v.  Earl  of  Oxford       410 
Larbalestier  v.  Clark  106 

Latham  v.  Ratley  855 

Lakow  V.   Earner  and  Barnett, 

584 
643 
595 
740 
627 
820 
467.  667 
621 


Sheriff  of  Middlesex 
Lantonr  v.  Teesdale 
Lawrence  v.  Deacon 
•  V.  Dodwell 

—  T.  Hodgson 

—  V.  Hooker 


Lawson  v.  Sherwood 

Laycock's  case 

Layer's  case      26.  193.  447.  566. 

669.  695.  706.  709.  783.  920. 

923,  924 
Leach  ▼.  Buchanan 
licader  v.  Barry 
Leathes  v.  Newell 
Le  Caox  v.  Eden 
Ledbetter  v.  Salt 
I^e,  q.  t.  V.  Birrel 

V.  Boothby 

•-^  V.  Gansell 

V.  Lee 

▼.  Meecock 

Lees  V.  Marston 

V.  Smelt 

Leeds  v.  Cook 


383 
247.  596.  642 
259.  286 
532.  551 
380.  631 
177.  193 

640 
20 

351 
596.  616 

210 

156 
670.  780 


Leeds  Mill  case 
Leery  v.  Goodson 
Lee's  case 
Leeson  v.  Holt 
Le  Farrant  ▼.  Spencer 


Page 

261.  284 

855 

27 

593 

732 


Lefebvre  v.  Warden  338.  343.  345 

Legatt  V.  ToUervev  808 

Legh  V.  Legh  394 

Le  Gros  v.  Lavemore  323 
Leigh  Peerage  case  229.  234.  248 

Leighton  v.  Leighton  506 

Like  Y.  Howe  371 

Le  Marchant,  case  of  664 

Lemon  v.  Dean  660 

Leonard  v.  Franklin  602 

Lepiot  V.  Brown  712 

Le  Sage  v.  Johnson  125 

Leslie  v.  De  la  Torre  755 

Lester  v.  Jenkins  631 

Lethbridge  v.  Winter  474 

Lethulier's  case        738.  768,  769 

TiCvett  V.  Wilson  476 

Levy  V.  Essex  127 

V.  Pope  187.  393 

Lewis  V.  Baker  809 

V.  Hartley  667 

V.  Peake  102 

V.  Rogers  207 

V.  Sapio  692 

V.  Wells  836,  837 

Ley  V.  BaUard  660 

Jjevfield's  case  817 
Liebman  v.  Pooley   439.  445.  682 

Lightfoot  ▼.  Cameron  782 
Lincoln,  Bishop  of,  ▼.  Ellis      519 

Lincoln's  case  619 

Lindo  V.  Belisario  627 

Lingard  v.  Messiter  480 

Lipscombe  v.  Holmes  381 
Lisle  Peerage  case   230.235.287. 

292.  582 

Lister,  q.  t,  v.  Priestley  370 

Littler  v.  Holland  855 

Lloyd  V.  Passingham  595 

V.  Sandilands  479 

.  V.  Willan  405,  406 

V.  Williams  60 

V.  WoodaU  593.  608 

Locke  V.  Norbonne  412.  517 

Lockhart's  case  432 

JioUy's  case  ^      536 

Long's  case  428 

V.  Champion  360 

Lopez  V.  Andrews  475 

V.  De  Tastet  856 

d2 


lii 


TABLE  OF  CASES  CITED. 


Page 
Lord  Attdley's  case  170 

Balmerino's  case  862 

Castlemaioe's  case     21.923 

•  Cheyney's  case  712 
•Cholmondeleyv.Lord  Clinton 

749 
Cochrane's  Trial  922 

•  Cromwell's  case  761 

•  Falmouth  v.  George   74.  77 
— ■  V.  Moss  177 

Ferrers  v.  Shirley  693,  694. 

707 
George  Grordon's  case 


212, 
213 
828 
754 
862 
746 
338 


Halifax's  case 
Imham  v.  Child 
Kilmarnock's  case 
Lonsdowne's  case 
Lorton  v.  Gore 
Lovat's  case      21.  149.  884 
Melville's  case        638.  676. 

684.  914 
Petre  v.  Blencowe  747 

Portmore  v.  Goring  816 
Preston's  case  706.  709 

Russell's  Trial  176.211 
Southampton,  Trial  of  213 
Stafford,  Trial  of  910 

Thanet  v.  Paterson  619,  620 
Valeutia's  case  225 

Vane's  case  1 70 

Walpole  ▼.  Lord  Cholmon- 


deley 

—  Warwick's  case 

—  ▼,  Wardle 


718 
21 
761 
533 
929 
233 
458 
390 


Lothian  v.  Henderson 

Louisa  Demont,  case  of 

Lovat  Peerage 

Loveden  v.  Loveden 

Loveridge  ▼.  Botham 

Lowe  ▼.  Lord  Huntingtower  722. 

733 

V.  JoUifle  42,  902 

Lowry  v.  Doubleday  786 

Lowther  ▼.  Lord  Radnor         556 

V.  Raw  and  others    484 

Loyd  V.  Freshfield  176 

Lucas  and  others  v.  De  la  Cour 

399 
■  V.  Novosilieski  479 

Luckett  V.  Graham  124 

Lumley  ▼.  Quarle  655 

Luttrel  V.  Lea  6 1 2 

Lutterel  v.  Reynell  577.  944 

Lygon  y.  Strutt       633,  634.  638 


Lynch  v.  Clark 

M. 

Macarthy  v.  Smith 
Macbride  v.  Macbride 
Macdowgal  ▼.  Young 
Mace  V.  Cadell 
V.  Kay 


Page 
357.  638 


877 

921 

617 

173.  381 


627 
Macferson  v.  Thoytes  698 

Mackally's  case  850, 851 

M'Guire's  case  438 

Macnally's  case  622 

Macpherson  v.  Tbojrtes  383 

Maddison  ▼.  Nuttall       323.  414. 

603.  645 

▼.  Shore  782 

Maesters  v.  Abraham  403 

Mainwaring  v.  Giles  474 

V.  Myttoii  127 

Male  ▼.  Roberts   '  627 

Maloney  v.  Bartley  914 

Malony  y.  Gibbons  •        539 

Maltby  v.  Christie  369.  379 

Man  y.  Cary  639 

Manby  v.  Curtis     331.  351.  635. 

652 

y.  Lodge  3i4 

Manchester  Mills  case     263.  265 
Manifold  v.  Pennington  858 

Mann  v.  Baker  593 

V.  Godbold  681 

y.  Long  389.  481 

V.  Owen  555 

Manners,  q,t,v,  Postau  650 

Manning  y.  Clement  328 

V.  Lechmere      312.  314 

Mantstephdn  v.  Brooke  401.  856 
Mant  y.  Manwaring  51 

Manton  y.  Downes  674 

Maragora's  case  464 

March  y.  CoUnett  653 

Marchmont's  case  231.  642 

Markham  y.  Middleton  508 

Marks  y.  Lahee  327.  333 

Marriage  y.  Lawrence    289.  290. 

321.  525.  604,  605 
Marsden  y.  Stanfield  50.  94.  136. 

138 
Marsh  y.  CoUeat  639 

V.  Meager  210.  397 

y.  Robinson  597 

Marshall  y.  CUff  369.  409 

V.  Parker  534 

Marshalsea  case  555 


TABLE  Ot  CASES  CITED. 


liii 


Marston  v.  Downes 
Martin  ▼.  Bell 

V.  Howell 

• V.  Nicholls 

V.  Thornton 


Mary  Mead's  case 
Mash  Y.  Denham 

V.  Smith 

Mason  ▼.  Mason 
Massey  v.  Johnson 
Masterman  v.  Judson 
Masters  v.  Drayton 
'  ▼.  Masters 


—  V.  Pollie 


Matthews  v.  Haydon 
V.  Port 


—  V.  Smith 


Page 
185 
631.  664 
141 
637 
175 

171 

871 

53 

469 

556.  883 

866 

87.  117 

731.  740 
473 
141 
583 
153 
894 
401 
121 
925 
814 


87. 
450. 


Maugham  v.  Hubbard 
Maunderra  v*  Reeves 
Mawman  v.  Gillett 
Mawson  v.  Hartsink 
May  V.  Gwynne 

▼.  May  225.  447.  596 

Maybank  v.  Brooks  740 

Mayler  v,  Eyloe    •  209 

Mayor  of  Carlisle  v.  Blamii«  387. 

670 
•■  Doncaster  v.  Day    353 

— ^—  Exeter  v.  Coleman  812 

" London  v.  Jolliffe     396 

y.   Mayor  of 

Lynn  605 

— — — *— V.  Swinland  806 

■  Lynn  v.  Denton      812 

'  Southampton  v.  Ghraves 

812 
M'Braine  v.  Fortune  142 

M'Carthy  v.  De  Caix  536 

M'Craw  v.  Gentry  660 

M^Gahey  V.  Alston  412.453.469. 

674.681 
M'Intyrc  ▼.  Layard  561 

M*Iver  V.  Humble  55 

M'Kenire  v.  Eraser  652 

M*Neil  V.  London  (SheriflQ     615 
M'Queen  v.  Earquhar  470 

M'Quillln  y.  Cox  848 

Mead  V.  Robinson    42.  131.  598. 

639 

Mead  v.  Young  622 

Mcath,  Bishop  of  v.  Winchester, 

Marquis  of  410.414.  637 

-  V,  Belfieldp  Lord 

257 


Page 
Mee  y.  Reid  10 

Meekins  v.  Smith  782 

Mehm  v.  Andrews  377.  423 

Melville's,  Lord,  Trial  410.  467 
Mercer  v.  Wise  37 L  380.  385 
Mercers  of  Shrewsbury  y.  Hart 

641 
Meredeth  v.  Hodges  384 

Meredith  v.  Gilpin  186.  137 

Merle  v.  More  174.  186 

Meres  v.  Ansel  771 

Mewsome  v.  Coles  381 

Meyer  v.  Sefton  188.  409.  454 
Michellv.  Johnson  661 

v.  Rabbets  683.  638 

Middleton  y.  Janvers       625.  627 
-*- — • —  y.  Melton  307. 309.3 1 1 . 
313,  314.  329,  330.  412.  441 
Mildmay's  case  761 

Mildrone's  case  10 

Miles  V.  She  ward  867 

Millard's  case  494 

Miller  v.  Ealconer  100 

■ "—  V.  Eoster  644 

y*  Heinrick  626 

V.  Miller  660 

y.  Travers    712,  713.  716. 

719,  720,  721,  722,  723,  724. 
726,  727,  728,  729,  730.  733. 

743 

y.  Warre  951 

MDler's  case  694.  898 

Mills  y.  Barber  834,  835 

y.  CoUett  555 

y.  Oddy  674.  834,  835 

Milward  v.  Eorbes  359.  368 

y.  Temple  409 

Milwood  V.  Walter  878 

Minshull  y.  Lloyd  681 

Minton's  case  854 

MitcheU  v.  Jenkins  464 

v.  Johnson  622 

V.  Hunt  109 

Mogg's  case  493 

Mohun's,  Lord,  case  297 

Moilliet  y.  Powell  866 

Moises  y.  Thornton  372 

Molineaux  v.  Molineaux  750, 751 
Molten,  q.t.y,  Harris  445 

Monke  v.  Butler  465.  828 

Monkton  y.  Attorney  General  224. 
233.  239.  244.  248,  249.  276. 

281,282,283. 
Monroe  v.  Twisleton  1 68 


llv 


TABLE  OF  CASES  CITED. 


Page 
Montefiori  v.  Montefiori  760 

Moody  ▼.  King  55,  56. 154 

V.  Thurstan  526.  553.  806 

Moorv.  Adam  785 

Moore  ▼.  Strong  206 

V.  Tyrrell  180,  181 

Moravia  v.  Sloper  555 

Morewood  v.  Wood  253,  254.  266. 

268.  271.  701,  702 
Morey's  case  432 

Morgan  v.  Ambrose  382 

V.  Brydges  381 .  631 .  909 

V.  Edwards  859 

879 
556 
659 
89 
863 
324 
10 
607 


V.  Harris 

V.  Hughes 

• V.  Morgan 

■  ▼.  Prior 

Sir  C.  V.  Edwards 

V.  Tyler 

Morgan's  case 

Mories  v.  Thornton 

Morish  v.  Foote       100,  101.  109 

Morres  v.  Thornton  647 

Morris  v.  Burdett  574 

V.  Davis        246.  463.  595 

377.  463 

507 

803 

4 

819 

565.  577 


■  V.  Miller 

V.  Robinson 

Morrison  v.  Kelley 

■ V.  Lennard 

Morrow  v,  Saunders 

Morley's,  Lord,  case 

Moseley  v.  Davies  258,  259.  266. 

283,  284,  285 
756 
526 
299. 301 
723 
383 


v.  Hanford 

Moses  V.  Macfarlane 

Mosley's  case 

V.  Massey 

Moss  V.  Gallimore 

Mostyn  v.  Fabrigas  555.  627. 795 

371 
484 
563 
786 
199 
563.  575 
683 
381 
39 
809 
562 
180 
603 


Mott  V.  Mills 
Moulen  v.  Dalison 
Moyser  v.  Peacock 
Mullettv.  Hunt 
Muller  V.  Moss 
Mulvany  v.  Dillon 
Munn  V.  Oodbold 
Munro  v.  De  Chemant 
Murphy's  case 
Murray  v.  Thornhill 

V.  Wise 

Mjmn  V.  Joliffe 
Mytton  V.  Harris 


N. 


Page 


Nash  V.  Turner  381 

Neal  d.  Duke  of  Athol  v.  Wflding 

264 

V.  Irving  405 

Neale  v.  Fry  605 

v.  Parkin  374 

v.  Swind  821 

v.  Wilday  229 

v.  WyUe  102 

Neave  v.  Moss  383 
Nelson  v.  Whittal  622.  661 
Nest's  case  709 
Neville  v.  Wilkinson  760 
Newburgh  v.  Newburgh  287.  725 
Newby  v.  Reed  469 
Newcastle,  Duke  of  v.  Clark  473 
V.  Hundred  of 

Broxtowe  268. 279 

New  College  case  554 

Newell  V.  Simpkin  806 

Newham  v.  Raithby  596 

Newland*s  case  123 

Newman  v.  Stretch  209.  324 

Newton  and  the   Corporation  of 

Leicester,  case  of  228 

V.  Lucas  733.  744 

V.  Newton  228 

Newsam  v.  Corr  489 

Newsome  v.  Coles  593 

NichoU  V.  Williams  883 

Nicholls  V.  Dowding  and  another 

399.  888 

V.  Downes  377 

V.  Parker,  250.  258.  277. 

283 
Nicholson  v.  Smith  366 

Nightingale  v.  Devisme  628 

Nix  V.  Cutting  103.  121 

Nixon  V.  Mayoh  186 

Noble  V.    Kennoway,  483.  738. 

768 
Nodin  V.  Murray  456.  671 

Norden  ▼.  Williamson  51.158 
Norman  v.  Morrell  740 

Norris  v.  Norris  468 

Northam  v.  Latouche  613.  623 
North  v.  Miles  215.  407 

Norton  v.  Shakespeare  88 

Norwood's  case  378 

Norvell  v,  Davies  118 

Novell!  V.  Rossi  538 

Nute's  case  483 


TABLE  OF  CASES  CITED. 


Iv 


Page 


O. 


Oate*s,  Titus,  case  590 

Obichini  v.  Bligh,    532.  539.  542 
O'Coigley  and  O'Connor,  Trial  of, 

921 
O'Connor  v.  Cook  588 
Oddis  V.  Domville  236 
Oddy  V,  Bovil  536 
Odwin  V.  Forbes  542 
Ogden  Y.  FoUcott  536 
Ogilvie  V.  Foljambe  772 
Ogle  v.  Atkinson  384 
V.  Paleski        149.  561.  885 


Olive  V.  Grwyn 
Oliver  v.  Bartlct 

V.  Cooke 

Olroyd's  case 
Omichund  v.  Barker, 


647.  689 
199 
751 
578 
8.  10.  12. 
607.  608 
542 
655 
530 
479 


Orr  V.  Brown 

V.  Morris 

Osgathorpe  v.  Diseworth 

Oswald  v.  Leigh 

Outram  v.  Morewood    256.  258. 

289.  320.  323,  324.  345.  412. 

510,  511.  513.  515.  517,  518 
Oxenden  v.  Palmer,  94.  137,  138 
Oxlade  v.  Perchard  88 


P. 


Pacy  v.  KnoUis 
Page  v.  Crook 
— —  V.  Faucett 
—  V.  Mann 


712 
60 
604 
622.  661 
927 
172 


Pain  V.  Beeston 
Paletborp  v.  Furnish 
Palmer  v.  Lord  Aylesbury  561. 

629 

V.  Ekins  382 

V.  Sells  408 

Palmerston's,  Lord,  case  354 

Parkam  v.  Raynal  400 

Parke  v.  Edge  866.  874 

Parker  v.  Barker  208.  397 

V.  Hoskins  659 

V.  Manning  382 

V.  M'WUliam  886 

V.  Palmer  855,  856 

V.  Potts  461 


Parker  v.  Williams 
V.  Yates 


Page 
555 
179 

Parkhurst  v.  Lowton  914 

Parkins  v.  Cobbett  680 

V.  Hawkshaw  176.  622 

Parkin  v.  Moon  913 

Parkinson  v.  Collier  769 

Parry  v.  Collis  619 

V.  Fairhurst  870,  871 

V.  House  382 

V.  May  665 

Parsons  v.  Bellamy  322,  323 

V.  Parsons  714 

Parteriche  v.  Powlet  771 

Partridge  v.  Coates  664 

Pasmore  v.  Bousiield  364.  453 

Patterson  v.  Becher  364 

v.  Black  469 

Patrick's,  Dr.,  case  554 

Patram's  case  29 

Paul  V.  Meek  456 

PauU  V.Brown  118 

Payne  v.  Rogers  393,  394 

Paxtonv.  Popham  758 
Peaceable  v.  Watson  316,317.412 

Peacock  v.  Harris  370.  380 

V.  Monk  762,  763 

Pearce  v.  Davis  479 

^  V.  Hooper  664,  655 

V.  Whale  371 

Pearcey  v.  Fleming  80 

Pearcy  v.  Heming  156 

Pearson  v.  Fletcher  186 

v.  lies  786 

Pearson's  case  567 

Peckham  v.  Potter  416 

Pedersoii  v.  Stoffles  122 

Pedler  v.  Page  657 

Pedley  v.  Wellesley  162 

Pedley's  case  898 

Petrie'scase  179 

Pellicot  V.  Angel  758 

Pembroke's,  Lord,  case  297 

Pendock  v.  Mackinder  17)  18 

PendreU  v.  Pendrell  169.  462 

Penn  v.  Scholey  198.  207 

V.  Ward  847 

Penny  V.  Porter  856 

Penticost  v.  Lee  714 

Peppin  V.  Solomon  853 

Perchard  v.  Hamilton  411 
Perigal  v.  Nicholson  322, 323. 885 
Perkin  v.  Warden  of  the  Company 

of  Cutlers  478 


Ivi 


TABLE  OF  CASES  CITED. 


Perkins  v.  Hawkshaw 
Perry  v,  Gibson 
Perryman  v.  Steggel 
Pettman  v.  Bridger 
Peto  V.  Hague 
Petton  V.  Walter 
Petty  V.  Anderson 


Page 
409 
908 
154 
474 
402,  403 
583 
408 


Peyton  v.  Governors  of  St.  Tho- 
mas Hospital  -  402.  405 
Pfiel  V.  Vanbatenburg  479 
Phelps's  case  464 
Philips  T.  Bacon  860 

• V.  Shaw  860 

Phillips  y.  Allen  542 

• v.Buckingham,Dukeof48 

■  V.  Bury  554 

■  V.  Crawley  545 

■ V.  Earner  207.  909 

•; V.  Fowler  131 

•^ V.  Hunter  526.  532 

* V.  Wimburn  446 

Phillips's  case  494 

Phfllipson  V.  Chacc  670 

Philp's  case  423 

Philpots  V.  Read  242 

Phipps  V.  Parker  660 

^— —  V.  Pitcher  120 

■ V.  Sculthorpe  382 

Picktord  V.  Gutch  372 

Pickles  V.  HoUings  113 

Pickerfng  v.  Noyes  816.  821 

Picton's,  General,  case   592.  606. 

624,  625,  626 
Piercey's  case  231.  605 

Piercy  v. 574 

Piesley  v.  Von  Esch  80,  81 

Pike  y.  Badnaring  902 

V.  Street  757 

Pinney  v.  Pinney  543,  645 

Pitcher  v.  Rinter  623 

Pitt  V.  Fairclough  336 

V.Green  858 

V.  Knight  612 

Pitman  v.  Maddox  336,337.  341. 

343.  351 
Pittman  v.*  Foster  401 

Pitton  V.  Walter  618 

Platamone  v.  Staple  761 

Plaxtonv.  Dare      251.  261.  287. 

289.  315 
Plumer's  case  604 

Plummer  v.  Woodburne  542 

Plnnkett  v.  Cobbett         193.  497 


Page 

416 

800 

534 

261.288 

266 

886 

287 

568 

125 

855 

330.  386.  389. 

340.  342 

683.  690 

383 

371 
848 
60 
616.622,623 
383 
820 
542 


Pocock  V.  Billings 
Pole  V.  Rogers 
Pollard  V.  Bell 

V.  Scott 

V.  Smith 

Pomeroy  v.  Baddeley 
Pomfret,  Lord  v.  Smith 
Pond  V.  Dinnes 
Pool  V.  Bousfield 

V.  Court 

Poole  V.  Dicas 

Pooley  V.  Goodwin 
Pope  V.  Biggs 

V.  Monk ' 

V.  Skinner 

Poplett  V.  James 
Porter  v.  Cooper 
Porthouse  v.  Parker 
Portman  v.  Goring 
Potter  V.  Brown 
Potts  V.   Durant  602,  603,  604. 

634.  644,  645 

771,  772 
692 

215.402 
98 

465.  828 

527 
732 
630 
405 
287 
566 
410 
771 
597 
824 

757 

858 

381.  384 

405.  611 


Powell  V.  Edmonds 

V.  Ford 

V.  Hodgetts 

— - —  V.  Hord 

V.  Milbank 

Pratt  V.  Dixon 

-^ V.  Jackson 

Priestley's  case 
Prescott  V.  Flinn 
Prescott  V.  Phillips 
Pressley's  case 
Preston  v.  Can 

V.  Mercean 

Price  V.  Anderson 

V.  Boultby 

V.  Edmunds 

V.  Fletcher 

V.  Harwood 

V.  Hollis 

V.  Littlewood  254.  259.  606 

V.  Torrington,  Lord  336. 351 


V.  Neale 

V.  Williams 

Priddle's  case 
Price's  case 
Prideaux  v.  Collier 
Prince  v.  Blackburn 

V.  Sam 

Pritchard  v.  Draper 
■    ■  V.  Symonds 


388 

865 

18 

29.  622 

207.  402 

657.  660 

942 

400 

€64 


TABLE  OF  CASES  CITED. 


Ivii 


Pritchard  v.  Walker 
Pritt  V.  Fairclough  338. 

Proctor  V.  Lainson 
Provis  V.  Reed 
Pradham  v.  Phillips 
Pallen  y.  Seymour 
Pulley  vl  Hilton 
Purcell  v.  Macnamara 
Purchase's  case 
Purdock  V.  Mackinder 
Purkina  v.  Hawkshaw 
Putt  v.  Rawsteme 
Pye's  case 

Pykev.  Crouch  92/215. 

353. 
Pytt  V.  Griffiths 


Q. 


Queen's  case     12.  357»  358.  362. 

420.441,442.456.499 

Qnelch's  case  592 


Page 
371 

471.682. 
684 
578 
946 
550 

873.  875 
644 

860,  861 
213 
15 
661 
509 
854 

342, 343. 

519.  568 
660 


R. 


Radbnme's  case  562.  570.  578 
Radford,  q,  t,  v.  Mackintosh  370 
Radnor,  Earl  of  v.  Reeve  553 
Raggett  V.  Musgrove  375 

Raleigh,  Sir  W.,  Trial  of,    220. 

434 
Ramadge  v.  Ryan  901 

Ramsbottom  ▼.  Buckhurst       632 
■  V.  Tunbridge       444 

Ramsbottom's'case  647 

Rambert  v.  Cohen  388.  449 

Randall  v.  Gnmey  782,  783 

Randle  v.  Blackburn  358.  362 
Randolph  v.  Goode  694 

■  ■  V.  Gordon  655 
Rands  v.  Thomas  20.  42 
Rankin  v.  Homer  379 
Rastell  V.  Macquesta  497 
Ratcliffe  v.  Bleasley         816.  819 

■  ■  V.  Chapman  271 
Ratcliffe's  case  176 
Rates's  case  426 
Raven  v.  Dunning  56,  57 
Rawlins's  case  510 
Rawson  v.  Haigh  209,  210 
v.  Walker                    756 


Ray  V.  Clark 
Rayner  v.  Hall 
Read  v.  Passer 
Reading's  case 
Reason,  Trial  of 


Page 

647 
389 
247.  447.  595 
524 
303 


Reay  v.  Richardson 
Reazon  v.  Ewbank 
Redford  v.  Birley 
Reed  v.  Battie 
V.  Denne 


773 
60 
212 
444 
443 


V.  Jackson     251.  254,  255. 

264,  265.  284.  506 

V.  James  89 

V.  Prosser  463 

Rees  V.  Bowen  '620.  630 

V.  Lloyd  478 

V.  Mansell  654 

V.  Smith  842 

Reeve  v.  Underbill  836 

Reeves  v.  Slater  381 

Regg  V.  Cargenven  371 

Regina  v.  Gouche  471 

V.  Murray  462 

Re  Hick  627 

Reid  V.  Coleman  819.  824 

V.  Margison  615 

Reilly's  case  21 

Remmie  v.  Hall  358,  359.  362 
Remon  v.  Hayward  703 

Rennie  v.  Robinson  382 

I  Rescous  v.  Williams  *     145 

Rest  v.  Hobson  470 

Reusse  v.  Myers  597 

Rex  V.  AbergweUy  221. 227.  294. 

562 

V.  Acckles  598 

V.  Addis  85.  38 

V.  Alberton  462 

V.  Alison  463.  596 

V.  Almon  405 

V.  All  Saints  248 

V.  All  Saints,  Southampton 

471 

r.  Antrobus    251.  256.  809 

V.  Appleby  377 

V.  Atwood  30.  33.  666 

V.  Babb  811.  814,  815 

V.  Baldwin  520 

V.  Balls  494 

v..  Barker  803 

V.  Barnard  33,  34 

V.  Bame9  371.  645 

V.  Barr  474 

V.  Bartlect  422.  427 


Iviii 


TABLE  OF  CASES  CITED. 


Page 
Ilex  V.  Bathwick,  Inhabitants  of 

1G5.648.  652 


V.  Beavan 
V.  Bedder 
V,  Bedell 
V.  Bell 
V.  BeUamy 
V.  Benson 
V.  Bently 
V.  Bestland 
V.  Bidder 
V.  Bigg 
V.  Bignold 
V.  Bingham 
V.  Bird 


66 

69 

171.227 

447 

616.  623.  859 

439.621 

447.  531 

470 

30 

453 

844 

652 

478 


V.  Bishop  Auckland  941.  37 
V.  Bishop  of  Chester  554 
V.  Blackman  68 

V.  Bianey  66 

V.  Bonner  297. 299 

v.  Bonon  565 

V.  Boston 63,64. 75. 520,521 


V.  Bowes 

V.  Bowler 

V.  Bramley 

v.  Brampton 

V,  Bray 

V.  Brazier 

V.  Brewer 

V.  Bridgeman,  Dr. 

V.  Briscoe 

V.  Britton 

V.  Bromley 

V.  Bromwich 

y.  Brooke 

V.  Broughton 

V.  Brown 

V.  Browneli 

V.  Buckingham 

V.  Budd 

y.  Burbage 


170 
583 

173.  225 
643 
64.71 
6 
175 
812 
568 

368.  424 

247 

370 

909 

64.  521 

475.  618 

787,  788 

809 

468 

784 

524 


'  y.  Burchenough  • 

-y.  Burdett       440.  457.  860 

-  y.  Burley  29 

-  y.  Bury  227.  294 

-  y.  Buttery    and     M'Namara 

548,549 

-  y.  Cadogan,  Earl  of         813 

-  y.  Carr  357 

-  y.  Carlisle  844 
y.  Carpenter  133,  353 
y.  Cass  424 
y.  Castle  Morton,  Inhabitants 

of  442 


Page 
Rex  y.  Castell  Careinion  20 
V.  Castleton   445.  448.  662. 

678.680,681 

V.  Cate&by  470 

y.  Cator  696 

y.  Catterall  529.  581 

y.  Chadderton         227.  294 

y.  Chappie  447.  630 

y.  Chamock  31 

y.  Cheadle  759 

y.  Christie  301 

y.  City  of  London  396 

y.  Clapham  246.  595 

y.  Clarke204. 216. 385.489. 

490.  524.  850 

y.  Clear  814 

y.  Clewes  362.422. 430,  431 

y.  Cliyiger  161 

y.  Cole         68. 81. 144. 499 

y.  CoUey  886 

y.  Coombs  465.  828 

y.  Commissioners  of  Land  Tax 

601.806 

V.  Cooke  792 

y.  Cooper  432 

V.  Cope  210 

y.  Corden  828 

y.  Cornelius  813 

y.  Corsham  531 

y.  Cotton  278 

y.  Court  426 

y.  Coveney  567 

y.  Cresswell  453 

y.  Crockett     299,  300, 301 . 

304,  305 

y .  Crossby  1 7 

y.  Crossley  598 

y.  Crowther  221 

y.  Dalby  64.  521 

V.  Dayis  18.  425 

y.  Dawbur  84 

y.  Debenham  290. 600 

y.  De  Berenger       590.  671 

y.  Deboragh  354 

y.  Denis  448 

y.  Despard  8 1 .  39 

y.  Dixon  182 

y.  Doherty  170 

V.  Doran  444 

y.  Dowlan  357 

y.  Dowling  864 

V.  Duins  598 

V.  Dunn  430.  524 

V.  Durham  30.  34 


TABLE  OF  CASES  CITED. 


lix 


Rex   V.  Eardisland 
Eden 
Edmunds 
Edwards 
Eldershaw 
Eldridge 
Elkins 


V. 
V. 
V. 
V. 
V. 
V. 

y. 


Page 
520 
64.521 
423.  440 
921 
461 
423 
631 


V. 
V. 
V. 
V. 

V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 

V. 
V. 
V. 
V. 
V. 
V, 
V. 
V. 

V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 

V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 


Ellicombe    63.  427.  484. 

665 
Ellis  521 

Embden  524 

Enoch  424.  429 

Eriswell     221.  227.  241. 
257.  562.  565.  570.  577 


Erith 

Fagent 

Fagg 

Falkner 

Farleigh 

Fearshere 

Ferrers 


226 
300.  302 
447 
423 
675 
446 
170 


Ferry  Frystone  220. 227. 

294.  562 


Fisher 

Fitzgerald 

Fletcher 

Forbes 

Ford 

Forsyth 


369.  446 

597 

29.  70 

561 

17.22 

639 


Foster  204.  216.  294. 447 

Fraternity  of  Hosnuui  in 

Newcastle  811 

Frederick  and  another  160 


567 

455 

369.  592 

304 

169 

176.  429 

444.  548,  549 

11.  860 

443 

150 

863 

Gordon,  Lord  C^rge  639. 

914 
Grant  18. 432 

Gray  115.449 

Great  Farringdon        810 
Great  Westowe  809 

Green  426. 428 

Green  wick  227 

Greepe  22 

GrlfBn  216.433 


Fuller 

Fursey 

Gardner. 

Gay 

Gibbs 

Gibbons 

Gibson 

Gilham 

Gilson 

Gisburn 

Glossop 


Rex  V. 

V. 

V. 

■     ■      V. 

■  V. 

V. 


Grimes 

Grimwood 

Groombridge 

Grundon 

Gwyn 


Page 
518 
598 
461 
554 
641 


V. 
V. 
V. 
V. 
V. 

V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 

▼. 

V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 


Haines     622,  623.  638. 

646 
Hall  446 

Hammersmith  144 

Hanson  465 

Harbonne  465.468 

Hardwicke  215. 393.  395. 

399.  429 
Hardy  893 

Hargrave  39 

Harringworth      649, 650 
Hanris         446. 567.  631 


Harvey 

Haslingham 

Hastings 

Hatfield 

Haughley 

Hawkins 

Haydon 

Hayman 

Haynes 

Hay  ward 

Head 

Headcome 

Hebden 

Helling 

Hickman 

Higgins 


432 

627 
35 
478 
647 
465 
813 
137 
646 
302 

478.  641 
384 

517,  518 
471 
446 
421 


Higgins  and  others      947 


V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 
V. 


Hinckley 

Hodge 

Hodgkiss 

Hogdson 

Hogg 

HoUand 

HoUister 

Holt 

Holy  Trinity 

Hope 

Hopper 

Home 

Hough 

Howard 

Howe 

Hube 

Hucks 

Hughes 

Hulcot 

Hulme 


470 

432 

492 

490 

577 

805 

815 

591,592 

443 

447.  630 

506 

844 

494 

453.  680 

430,  431.  925 

445 

504 

598 

471 

64 


Iz 


TABLE  OF  CASES  CITED. 


Page 
Rex  V.  Hunt  212«  450.  498,499. 

849 
V.  Hutchinson  295 


V.  Jacob 
V.  James 
V.  Jeffries 
V.  Jenkins 
V.  Johnson 
V.  JoUiffe 


446 

386.  630 

611 

433 

68.  132.  675 

354.  461.  568 


V.  Jones  30, 31, 32.  34.  357, 
358.427.433.453.  795 


V.  Kea 

V.  Kenilworth 

V.  Kerne 

y.  King 

V.  Kingston 

T.  Kirby,  Stephen 


169.  227 
531 
370 
639 
430 
531 


V.  Kirdford       94.  136.  138 
v.  Knaptoft  529 

V.  Lafone  70 

V.  Laindon  388.  759 

V.  Lambe  446 

V.  Lambert  and  Peny     501 
V.  Leake  474 

Lee  813 

v.  Leefe  859,  860 

V.  Leicester  810 

V.  Lewis  424,  425. 446, 447. 

919.  921 
V.  Lingate  430.  432 

V.  Lisle  518 

V.  Llangunnor  759 

V.  Lloyd  295.  474 

V.  Locker  and  others     160, 

161 
V.  Long 
y.  LongBuckby 
V.  Lubbenham 
▼.  Lucas 
V.  Luckup 
y.  Luffe  160. 169. 171.  227. 

462,  463 
y.  Magill 
y.  Mallinson 
y.  Martin 
y.  Marylebone 
y.  Mathersell 
y.  Mattingley 
y.  M*Carty 
y.  Mead  170. 293,  294,  295. 

813 
y.  Mellor  35 

y.  Menetone  64 

y.  Merceron  368 


494, 495 

470 

38^390 

80U816 

6Tri32 


428 
828 
600 
810 
605 
758,  759 
446 


Page 
Rex  V.  Merchant Tailors'Company 

314 


y. 

■  y. 
y. 
y. 
y. 
y. 

y. 
y. 
y. 

V. 

y. 
y. 
y. 
y. 
y. 
y. 
y. 
y. 
y. 
y. 
y. 
y. 
y. 
y. 

y. 
y. 
y. 
y. 
y. 
y. 
y. 
y. 
y. 
y. 
y. 
y. 
y. 
y. 
y. 
y. 
y. 
y. 
y. 
y. 
y. 
y. 
y. 

■  y. 

■  y. 
y. 


Middleaoy 

Midlam 

Millard 

MiUs 

Montague 


650.  654 
803 

494,  495 
427 
475 


Moors  36.  451.  494.  669, 

670 
Morgan  700.  70§ 

Morphew  568 

Morris  470.  621 

Morton  448.678,679,680 
Mosley  300,301 

Motherrel  641 

Muscot  143 

Mutineers  of  theBounty69 
Neale  39 

Netherthong  636 

Netherseal  547 

NeyiUe  368 

Noakes  38 

North  Bed  win  681 

North  Petherton  246.  595 
Northwingfield  759 

Nottingham         225.  810 
Nuneham  Courtney    220 

227.  562 


Nunez 

Nute 

Nuts 

Nuttey 

Oldbury 

Oldroyd 

Olney 

Osboume 

Owen 

Pads  tow 

Page 

Paine 

Parratt 

Partridge 

Payne 

Pearce 

Pearson 

Pendleton 

Perry 

Phipps 

Picton 

Piddlehinton 

Piercy 

Pike 

Pippet 

Plumer 


63.116.521 
430 
947 
227 
531 
906 

758,  759 
746 
462 
443 
445 
562 
427 
427 
860 

497.  664 

,  421 

444 

169, 170 
140 
360 
680 
66 
296 
860 

374.  456 


TABLE  OF  CASES  CITED. 


Ixi 


Page 
Rex   V.  Poutney  429 

V.  Pressly  447 

V.  Preston,  Lord  8 

V.  Preston,  Inhabitants  of  94  7 

V.  Purefoy  570 

V.  Ramsden  893 

V.  Rawden,   Inhab.  of  442, 

443.  679 
V.  Reading     171.  227.  447. 

462.  922 
V.  Reason  and  Tranter   302. 

447 

V.  Reebly  643 

V.  Reed  447.  !}6() 

V.  Rhodes  598 

V.  Richards     429. 447. 630 

V.  Ring  787 

V.  Ripon,  Mayor  of        155 

V.  Rislip  513 

V.  Rivers         424.  446.  567 

V.  Roberts  497 

V.  Rodham  783 

V.  Rogers  465.  828 

V.  Rooke  169 

▼.  Rookewood  26 

V.  Rosier  431,  432 

V.  Row  424.  428,  429 

V.  Rowland  28.  69 

V.  Rowley  355.  494 

V.  Rudd  31.161 

V.  Russell  524 

T.  Ryton  656 

V.Salter  210 

V.  Salway  745 

V.  Sarratt  529.  531 

V.  Savage  577 

V.  Scaife  295 

V.  Scammonden  3d8 

V.  Scorey  565 

V.  Scott  746 

V.  Sellers  304 

V.  Sergeant     160,  161.  169 

V.  Sexton  430 

V.  Shaftesbury,  Earl  of  922 

V.  Shaw  426, 427.  506 

V.  Shearman  and  others    69 

V.  Sheen  524 

V.  SheUey       453.  807.  814 

V.  Shepherd  426 

V.  Sheriff  of  Chester        805 

V.  Simons  ^92.  419 

V.  Slaughter  430 

V.  Smith  182, 221. 466.  495. 

520.  569.  573.  616.  622, 
623.  630.  806.  947 


Page 
Rex   V.  Smith  and  Homage    424 

V.  Smith  and  another       34. 

160, 1^1 

V.  Smithers  373.  422 

V.  St.  Devereux  447 

V.  St.  Martin's,  Leicester 893. 

895 

V.  St.  Mary,  Lambeth     581 

V.  St.    Mary's,    Nottingham 

914 

V.  St.  Mary  Magdalen,  Ber- 

mondsey  49 

V.St.  Marylebone  808 

V.  St.Pancras265. 512.  514. 

520.  524 

V.  St.  Peters 

V.  St.  Sepulchre 

V.  Sparkes 

— —  V.  Spearpoint 

V.  Spencer 

V.  Spilsbnry  and  others  298. 

306.  426.  446.  567 

V.  Staffordshire       806.  810 

V.  Staffordshire,  Justices  of 

565 

V.  Stallard  487 

V.  Stannard  492 

V.  Steptoe  421 

V.  Stoke  Golding     662.  677 

V.  Stone  &6. 192.  830 

V.  Stourbridge  674 

V.  Stratten  and  others     947 

V.  Surry,  Justices  of        815 


173.  225 
227.  679 
176,  177 
607 
429.  621 


V.  Sutton 
V.  Swallow 
V.  Swatkins 
V.  Tarrant 
V.  Taylor 
V.  Teal 
T.  Teasdale 
V.  Telicote 
V.  Thomas 
V.  Thompson 
V.  Thornton 
V.  Thring 
V.  ThruscrosB 
V.  TiUey 
V.  Tippet 
V.  Topham 
V.  Tower 
V.  Townsend 
V.  Travcrs 
V.  Tubby 
v.  Tucker 
V.  Turner 


8.  590,  591 

33,34 

373.  430 

447 

447.  524.  859 

15.20.  42 

132 

447 

426,  427.  567 

424.  427 

427.  566 

623 

640 

66 

423 

370 

816 

520 

5 

425 

6 

466.  830 


Ixii 


TABLE  OF  CASES  CITED. 


Page 
Rex    V.  Tyler  424.  429 

V.  Upchurch  429 

— : —  V.  Upper  Boddington  175. 185 

V.  Upton  Gray  470 

V.  Utterby  610 

y.  Van  Butchell      299.  304 

V.  Vandercomb    and  Abbott 

493 

V,  Verelst  458 

V.  Vincent  548 

r.  Vy«c  607 

, V.  Wade  6 

V.  Wakefield  and  others  170 

V.  Walker  425 

V.  Walkley  427.  435 

V.  Walter  446 

V.  Ward  616.  623 

V.  Warden  of  the  Fleet    22. 

514 

V.  Wareham  227 

V.  Waehbrook  555 

V.  Watklns  447 

V.  Watkinson  187 

V.  Watson     192.  456.  493. 

607.  648.671.  924 

V.  Webb  35.  38.  425 

V.  Welborn  300 

▼.  Wells  36.  38 

V.  Wheelock.  530 

V.  White  423 

V.  Whitehead  207 

V.  Whiting        64.  492.  521 

V.  Whitley,  Lower  395 

V.  Wick,  St.  Lawrence    580 

— r-  V.  Wickham  759 

V.  Williams       6,  7.  66.  849 

V.  Wilkes  36 

V.  Wilson  427 

V.  Wilts  and  Berks   Canal 

Company  814 

V.  Winkles  819 

V.  Withers  185,  593 

V.  Woboum  395 

— V.  Wobum,Inhabitantsof916 

V.  Woodcock  302 

V.  Woodlcy  185 

V.  Worsingham       813.  821 

V.  Wrangle  758 

V.  Wylie  494 

V.  York,  Mayor,  of         518 

Reyner  v.  Pearson  404 

Rhodes  v.  Ainsworth  94.  263 

Rich  V.  Jackson  771 

—  ▼.  Topping  125 


Page 
Richards  V.  Bassett  255.  279.  604 

V.  Peake  846 

Richardson  v.  Allan         126.  902 

V.  Anderson   405.  626 

V.  Edmonds  735 

.: V.  Mellish  598 

V.   Watson   712.    788. 

740 


Richey  v.  Ellis 
Rickards  y.  Mumford 

y.  Murdoch 

Ricketts  y.  Salwey 
Rickman*s  case 
Ridgwayy.  Darwin 
Ridley  v.  Gyde 
V.  Taylor 


Right  y.  Bucknell 
Ripon  y.  Dayies 
Riyers  y.  Griffiths 
Roach  y.  Garyan 
Roberts  y.  Allatt 

y.  Barker 

y.  Bradshaw 

V.  Doxen 

y.  Eddington 

y.  Fortune 
y.  Harris 

and  wife  y.  Herbert    847 
y.  Karr  474 

y.  Grealy^  Lady  405.  409 

489 
472.  597. 
738.  748 
544 
364 
381 
801 


818 
480 

899,  900 
858 
466 
362 

209.  449 
125 
382 
188 
849 

5.35.  537 
922 
766 

671.  684 
454 

607 

526. 558 

88 


y.  Malsten 

Robertson  y.  French 


Robinson  y.  Crutchley 

y.  Henshaw 

y.  Nahon 

y.  Smyth 

V.  Williamson  252. 266. 

815.  823.  588. 

y.  Yarrow  888 

Robinson's  case      398.  493.  497. 

509.  517 
Robson  y.  Alexander  368 
■  ■  ■  y.  Andrade  395 
y.  Kemp    181.  184.  186. 

209,  210 


y.  Rolls  208 

Roche  y.  Campbell  855 

Roche's  case  586 

Rocher  y.  Busher  123 

Rodguer  y.  Tadmire  489 

Rodwell  y.  Redge  465 

Roe  y.  Aylmer  807.  814 
-^ —   d.  Brune  v.  Rawlins       818 


TABLE  OF  CASES  CITED. 


Xlll 


Roe  d.  Bushell  v.  Gore 

V.  Davis 

Bart.  V.  Day 

V.  Ferrars 

V.  Harvey 

V.  Ireland 

V.  Jeffery 

V.  Parker 


V.  Rawlins 


V.  Robson 
d.  Thome  v.  Lord 
d.  West  v.  Davis 
V.  Wilkins 


Rogers  v.  Allen 


V.  Brooks 

■  V.  Jones 

V.  Pitcher 

V.  Wood 

Rogers's  case 
Rogerson  v.  Whittington 
Rokeby  Peerage 
Roley  V.  Howard 
Rolf  V.  Dart 
Rookwood's  case  21. 23. 928, 924, 

925 
Roos'  Peerage  232 

Roscommon  Peerage  case         234 


Page 

241 

456 

360.  843 

357.  362,  363 

667 

475.  588 

271.  604 

250.  261.  284. 

604 

309,  323.  326. 

332.  375 

307 
228 
670 
409 
254.  286.  289. 
290.  857 
474 
556 
382,  383 
264.  267 
439 
142 
233 
838 
615 


Rose  V.  Bartlett 
V.  Bryant 


733 
346.  350 
827 
100 
858 
366.  377 
313 


Ross  V.  Hunter 
Rothero  v.  Elton 
Roulston  v.  Clarke 
Rouse  V.  Redwood 
Rowcroft  V.  Bassett 
Rowe  V.  Brenton    454.  472.  485. 
561.  580.  585.  593.  628,  629. 

947 

V.  Grenfel  472 

V.  Hjtfland  468 

V.  Howden  816 

Rowland  v.  Ashby  446 

Rowntree  v.  Jacob  387.  389.  758 
Rudd'scase       27.  115.  123.  131 

252. 328 

89 

90 

483 

643 


^  V.  Wright 

Rudge  V.  Fei^son 

V.  Freeman 

Ruding  V.  Newell 

V.  Smith 

Rugby  Charity,  Trustees  of,   v. 

Merryweather  474 

Rullock  v.  Dunn  400 


Rumney  v.  Beale 
Rundel  v.  Beaumont 
Rush  V.  Smith 
Rushworthv.  Craven 
V.  Pembroke, 


of 


-  V.  Wilson 


Russell  V.  Rider 
Russel's  case 
Ruston's  case 
Ryder  v.  Mallon 
Ryle  V.  Haggle 
Ryroer  v.  Cook 


236. 


225. 


Page 

386 

598.  816 

908,  909 

598 

Countess 

519.  573 

785 

59.  939 

479.  503 

4.  11 

233.  866 

207 

880.  884 


S. 


Sacheverell  RioU,  The  212 

V.  Sacheverell        386 

Sadler  v.  Robins  542 

St.  George,  Parish  of,  v.  St.  Mar- 
garet 463 
St.  Katharine's  Hospital,  case  of 

605 
St.  Leger  v.  Adams  547 

St.  Paul's,  Warden  of,  v.  Morris 

519 

Saloucd  V.  Woodmas  534 

,  Salte  V.  Thomas       328.  598.  639 

Salter  v.  Turner     360.  386.  613. 

620 
Sampson  v.  Yardley  219 

Samuel  v.  Evans  610 

Sanderson  v.  Jackson  752 

V.  Laforest      208..397 

Sandford  v.  Kensington  174 

V.  Raikes  751 

Sands  v.  Ledger  858 

Sandwell  v.  Sandwell  897 

Sangster  v.  Mazarredo  399,  400 
Sapsford  v.  Fletcher  383 

Sarum,  Earl  of,  v.  Sir  B.  Spencer, 

563 
Saunders  v.  Pitman  801 

Sayer*s  case  39 

Sayer  v.  Gamett  88,  89 

V.  Kitchen  359.  667 

Schamann  v.  Eatherheart  525 
Schinotti  v.  Bumstead  and  others 

807 
Scholey  v.  Goodman  168 

V.  Walsby  889 

v.  Woodman  *    159 

Schooling  v.  Lee  397 


Ixiv 


TABLE  OF  CASES  CITED. 


Page  1 
Scott  V.  Allgood  513 

V.  Clare  365.  445 

V.  Jones  668 

V.  Lewis  621.  630.  833.  837 

V.  Lifford  1 52 

V.  Marshall  407.  631 

V.  Shearman  55 1 

Scrimpshire  v.  Scrimpshire       536 

Searle  v.  Barrington,  Lord      342. 

346.  348,  349 

Seddon  v.  Tutop  508.  509 

Sedgwick  v.  Watkins  161 

Selby  V.  Harris  632 

Sellen  v.  Norman  479 

Sells  Y.  Hoare  11  ., 

Selwood  V.  Mildmay  713.  723. 730 

Senior  v.  Armitage  765 

Sergeson  v.  Scaley  582.  584 

Settle  Mill  case  26 1 .  263 

Seven  Bishops,  Trial  of   700.  708 

Severn  v.  Olive  785 

Sewell  V.  Corp  607 

V.  Stubbs  364 

Sexton's  case  428.  431 

Shaftesbury,  Lord,  v.  LordDigby  8 

Sharpe  v.  Scoging  924 

Shaw  V.  Picton  384 

Shawe  v.  Broom  415.  416 

Shearwood  v.  Pearson      443,  444 

Sheldon  v.  Whitaker  859 

Shelton  v.  Livius  772 

SheUey  v.  Wright  387 

Shelling  v.  Farmer  809 

Shendom  v.  Thompson  316 

Shepherd  v.  Chewther  389 

V.  Grosnold  746 

-  V.  Thorthouse  645 

Shepherd's  case  464 

Sheriff  V.  Cadeli  472 

Sherman  v.  Barnes  101 

Shipwith  V.  Shirley  325 

Short  V.  Lee  307. 312.  321.  323, 

324.  328,  329,  330,  331.  453. 

588.  605 

Shortreed  v.  Check  752 

Shott  V.  Streathfield  and  another 

199 

Shumack  v.  Lock     402,  403.  405 

Shutt  V.  Bovingdon  568 

Shuttleworth  v.  Bravo  90 

■ V.  Stephens  126 

Sidaway  v.  Hay  542 

Sideways  v.  Dyson  668 

Sidney,  Algernon,  case  of  31 .  372 


Page 
Sikes  V.  Marshall  335.  337.  351 
Simons  v.  Smith  153.  396 

Simpson  v.  Henderson  737 

V.  Pickering      120.  515 

V.  Smith  and  another  909 

Simpson's  case  429 

Sims  V.  Kitchen  666 

Sinclair  v.  Fraser  537 

V.  Sinclair  536 

V.  Stephenson      664, 665 

V.  Stephenson  893 

Singleton  v.  Barrett  450 

Sissons  V.  Dixon  465 

Skaife  v.  Jackson  389 

Skinner  v.  Lord  Bellamont      254 

V.  Stocks  121 

Skipwith  V.  Shirley  683 

Slack  V.  Buchanan  366, 367 

Slade's  case  509 

Slane  Peerage  229 

Shiney  v.  Wade      230.  235.  272. 

281.  388 
Slater  v.  Lawson  401 

Slomon  V.  Heme  396 

Sloper  V.  Allen  857 

Small  V.  Allen  758 

Smallcombe  v.  Bruges  208.  397 
Smalt  V.  Whitmill  782 

Smart  v.  Prujean  751 

—  V.  Rayner  835 

V.  Williams  321.  337,  338. 

341.  343,  344 

V.  Wolff  532 

Smartle  v.  Williams  351.  687,688 
Smith  V.  Battens  481 

V.  Battey  848 

V.  Beadnell  368 

V,  Blackham  91 

V.  Blandy  358.  362 

V.  Bromley  394 

V.  Buchanan  542 

V.  Chester  383 

V.  Cramer  *  209,  210 

V.  Davies  810 

V.  Dettruita  416 

d.  Earl   of  Jersey  v.  Doe 

734,  735 

v.  Harris  121 

V.  Johnson  508 

V.  Lyon  895 

V.  Maxwell  643 

V.  Mercer  383 

V.  Miller  377 

V.  Moon  373 


TABLE  OF  CASES  CITED. 


Ixv 


Page 
Smith  V.  Prager         75.  1 1 7.  520 

V.  Rammens  63.  520 

V.  Sainabnry  703 

V.  Smith  412.  632 

V.  Taylor       370.  371.  384 

V.  Veale  563 

V.  Whittingham     312. 412 

V.  Wilson     738.  739.  743. 

V.  Young     358.  363.  397. 

449.  665 
Smith's  case  436.  439.  496.  622 
Snow  V.  Cutler  640 

V.  Phillipe  391.557 

Snowball  v.  Goodriche  406 

Sodford  y.  Chambers  383 

Solita  V.  Yarrow  699 

Solomon  v.  Turner  381 

Somerset's,  Duke  of,  case  483,484 
Somerset  v.  France  263. 483, 484, 

485.  640 
Sowers  v.  Leggatt  827 

Spargo  T.  Brown    218.  307.  312. 

392.  395 
Sparin  v.  Dan 
Sparke  v.  Middleton 
Sparrow  v.  Farrant 
Spence  v.  Stuart 


I 


576 
175 
701 
783 
Spenceley  y.  De  Willot    482.910 

187 
454 
141 
621 
155 
481.  830 
531 
669 
357 
611 
849 
855. 857 
508 
y.  Coyney 
474 

Stafibrd  Peerage  case      229.  243 
Stafford's  case  578 

Stainer  y.  Droitwich,  Burgesses  of 

605 
Stammers  y.  Dixon  747 

Standage  y.  Creighton  409 

Standen  y.  Standen  173. 245.  723. 

783.  735 
Stanley,  Sir  T.  y.  White  325.  374. 

486 

V.  Fielden  360 

Stanwiz,  General,  case  of       469 


y.  Schullenberg 
Spencer  y.  Billing 

y.  Gdlding 

Spencer's  case 
Spicer  y.  Burgess 
Spieres  y.  Parker 
^talfields  y.  Bromley 
Sprag^^  s  case 
Sprain  y.  Drax 
Spring  y.  'Bve 
Spyb^  y.  Hide 
Squire  y.  Hunt 
Stafford  y.  Clark 

,   Marquis  of. 


Page 
Stapleton  y.  Stapleton  227 

Stapylton  y.  Stapylton  225 

Stead  y.  Heaton     309.  313.  327. 

329 
Steam  y.  Mills  389 

Steel  y.  Prickett      250,  25 1 .  27 1 . 

374.  473 
Steglitz  y.  Egginton  405 

Stephen  y.  Gwenap  351 

Stephens  y.  Crichton  795 

V.  Pinney  443 

Steyens  y.  Berwidc  on  Tweed  809 

y.  Moss  226.  227 

y.  Pinney  444 

V.  Thatcher         405,  406 

y.  Whistler  846 

Stewart  y.  Barnes  113.    143 

Still  y.  Halford  627.  632 

Stobart  y.  Dryden    221.  291.  946 
Stock  y.  Booth  474 

Stockfleth  y.  De  Tastet  368 

Stoddart  y.  Palmer  853.  861 

Stonard  y.  Dunkin  384 

Stone  y.  Bale  763 

y.  Blackburn  148.  886 

y.  Forsyth  645 

y.  Lennox,  Lord  G.        176 

Stone's  case  211 

Stork  y.  Denew  561 

Storer  y.  Hunter  480 

Storr  y.  Scott  377 

Stradling  y.  Morgan  748 

Stranger  y.  Searle  696,  697 

Stratford's  case  555 

Stratton  y.  Rustal  388,  389 

Street  y.  Brown  ..         820 

Strickland  y.  Ward  556 

Strode  y.  Russell  740 

y.  Winchester       3 1 7.  325 

Strong  y.  Dickenson  783 

y.  Rule  865 

Strother  y.  Barr  441.  443 

y.  Willan  597.  607 

Stroud  y.  Wilhs  382 

Strutty.  Boyingdon  353.512.516 
Stuart  y.  Greehall  603 

y.  Loyell  489. 497 

Studdy  y.  Sanders  187.  386 

Stump  y.  Ayliffe  586 

Summers  y.  Moseley  908 

Summerset  y.  Adamson  377 

Sussex,  Earl  of,  y.  Temple     386. 

413,414 
Suster  y.  Cowell  817 

Sutlen  y.  Bishop  20.  131 

e  . 


Ixvi 


TABLE  OF  CASES  CITED. 


Sutton  V.  Back 

V.  Gregory 

Swain  v.  Roberts 
Swallow  V.  Beaumont 
Swan  and  Jeflereys,  case 
Swenden's  case 
Smnnerton  v.  Stafford* 

of 
Swine  v.  Bell 
Sybray  v.  White 
Sydenham  v.  Rand 
Syivan  v.  Stradling 
Sykes  v.  Dunbar 
Sylvester  v.  Hall 
Symmons  v.  Knop 


Page 
472 
340 
879 
858 
of  849 
169 
Marquis 
33.  638 
687 
406 
782 
382 
194 
843 
860 


660 
470 
269 
810 


T. 

Talbot  V.  Hodgson 
■  V.  Hodson 

-^— ■  V.  Lewis 

V.  VUleboys 

Tamberlain  v.  Humphreys       588 
Tanner  v.  Bean  854 

V.  Taylor  893 

Tapley  v.  Wainwright  846 

Taplin  v.  Atty  664 

Tarleton  v.  Tarleton        537.  541 
Tavemer's  case  496 

Taylor  v.  Blacklow  1 84 

V.  Briggs  738.  743 

V.Cole  231.391 

V.  Cook  263 

V.  Croker  383 

V.  Duplock  469 

V.  Foster  1 75 

V.  Fox  314 

^—  V.  Hooman  863 

V.  Jones  686 

— —  V.  Kinloch  397 
V.  Royal  Elxchang^  Assur- 
ance Company  795 

V.  Williams  198.  409,  410. 

948 

V.  Zamira  383 

Tealby  v.  Gascoyne  631 

Teed  v.  Martin  597.  683 

Telicote's  case  566 

Tellard  v.  Shebbeare  257 

Tempany  v.  Bernard        858,  859 
Tennant  v.  Strachan  87 

Tenny  v.  Jones  475 

Terry  v.  Huntingdon         553. 556 
Thanet,  Earl  of  v.  Foster  582. 583 


Page 

Thatcher  v.  Waller  565.  570.  577 

Thatcher*s  case  585 

The  King  v.  All  Saints  Worcester, 

Inhabitants  of      164,  165,  166 

■  ■  V.  Boston  116 
V.  Clivigcr      162.  164, 

165,  166,  167 

V.  Fox  147 

V.  Paget,  Lord,  and 

others  947 
V.  Luffe  171 

■  V.  Prosser  71 
in  aid  of  Reed  v.  Hopper 

614.  690 
V.  Mayor  and  Common- 
alty of  London  48 

V.  Whiting        63.  1 16 

V.  Wobum  158 

Thellnaon  v.  Coaling  592 

Thomas  v.  Ansley  445 

V.  David  886.  910 

V.  Foyle  472.  597 

d.  Jones  v.  Thomas    373 

V.  London,  (sheriffB)    619 

V.  Newton  913 

V.  Thomas  718.  726 

Thomas's  case  56S 

Thompson  V.  Austin  357. 35S.  363, 

367 

V.  Blackhurst  527 

V.  Bridges  397 

V.  Davenport  377 

■     V.  Donaldson  647 

V.  Lamb  862 

V.  Lawley,  Lady      734. 

740 

V.  Leach  480 

'  and  Uxor  v.  Trevanion 

203 
Thome  v.  Rolffe  468 

Thornton  v.  Jones  856 

V.  Lyster  862 

V.  Royal  Ebcchange  As- 
surance Company  901 
Thornton's  case                        427 
Thorpe  v.  Cooper                     508 

V.  Gisbume  693 

Threlfall  v.  Webster  817 

Throgmorton,  Sir  N..  Trial  of  434 

V.  Walton  468 

Thurle  v.  Maddison  687 

Thurston  v.  Stafford  947 

Thwaites  v.  Richardson  400 

Tickle  V.  Brown  413 

Tilley's  case  561 


TABLE  OF  CASES  CITED. 


Ixvii 


Page 

Tilk  V.  PfeuwDs 

207.  448 

TiUo  V.  Greve 

142 

Timperley  v.  Scott 

360.  561 

Tindal  v.  Whitrow 

413 

Tinkler  v.  Walpole 

597 

Tinkler's  case  294.  296.  299,  300 
Tlnney  v.  Tinney  754 

Title  V.  Grevet  914 

Todd  V.  Winchelsea  353 

Tomkinfl  v.  Ashley  558 

V.  Attorney  General  598 

Tong's  case  434 

Tongue's  case  26.  31 

Tooker  v.  Beaufort,  Duke  of  584. 

613 
Toosey  v.  Williams  472.  682 

Topham  v.  Braddick  \79 

Torrington's,  Lord,  case  341 

Tothill  V.  Hooper  94.  138 

Tonnson  v.  Tickle  480 

Tovey  v.  Lindsay  536 

Towers  v.  Moor  740 

Townley's  case  862 

Townend  v.  Downing  107 

Townsend,  Marq.  v.    Norwich, 

Bishop  of  477 

V.  Champemown      477 

Trantor,  Trial  of  303 

Travis  v.  Chaloner  263.  414.513. 

518 

V.  Ck)llins  820 

V.  Oxter  589 

Tremain  v.  Faith  785 

Trevivian  v.  Lawrence  510 

Trelawney  ▼.  Coleman     200,  201 

V.  Thomas         86.  1 23 

Trial  of  the  Regicides  8 

Trist  V.  Johnson  665 

Trotter  v.  Harris  472 

Trowell  v.  Castle  470.  619 

Trowter's  case  304 

Tmslove  v.  Burton  409 

Trustees  of  British  Museum  v. 

Fumis  599 

Tucker  ▼.  Barrow  368 

V.  Cracklin  855 

V.  Wilkins     602.  606.  644 

Tnllock  y.  Dann  393 

Turner  ▼.  Crisp        346.  348,  349 

V.  Gethin  809 

V.  Pearce  148 

V.  Pearte  885 

V.  Railton  188.  366 

V.  Turner  464 

Tumer*s  case.  423.  434.  520.  524 


Page 
Turquano  v.  Knight  180, 181.  185 
Turton  v.  Benson  366 

Twemlow  v.  Oswin  469 

Twiselton's  claim  247 

Tyler  v.  Leeds,  Duke  of   405,  632 
lyrwhitt  ▼.  Wynne  486 


U. 


Uhde  V.  Waters  739.  756 

Ulrich  V.  Lichfield  727 

Underhillv.  Durham  585.587.628 

V.  Watts  445 

Upton  y.  Curtis  95 


V. 


Vacher  v.  Cocks  197.  208.  656 
Vaillant  y.  Dodemead     174.  176, 

177 
Vallance  v.  Dower  738.  768 

Vaughan  v.  fltzgerald  563 

y.  Martin  898 

Vaughan's  case  493 

Vandercomh  and  Ahhott,  case  of 

803 
Vandercomh's  case  524 

Van  Nyvel  v.  Hunter  632 

Van  Omeson  v.  Dowick  639 

Vant  Wort  v.  Wooley  410 

Venafra  v.  Johnson  631 

Venning  y.  Shuttleworth  127 

Vernon's  case  740,  762 

Vicary's  case  386.  399 

Vice  y.  Anson,  Lady  666 

Villers  v.  Beaumont  762 

Ville  de  Varsovie  18 

Vincent  V.  Cole  441.444 

V.  Prater  199 

Viner's  case  324 
Viney  y.  Barrs  482 
Vooght  V.  Winch  475. 510. 512 
Vowke's  case  493.  496 
Vowles  V.  Miller  437 
y.  Young              242,  243 


W. 

Waddington  y.  Cousins 
Wadley  y.  Baylis 
Wadsworth  v.  Hamshaw 
Wagstaff  y.  Wilson 


700 
747 
180 
409 


I 


Ixviu 


TABLE  OF  CASES  CITED. 


Waithman  v.  Weaver 
Wake  V.  Lock 
Wakefield's  case 
Wakefield,  Trial  of 
Wakeman  v.  West 
Walden  Peerage 


Page 
489 
101.  110 
169.  782 
727 
288 
232 


Waldridge  V.  Kenoison    366,  367 
Waldron  v.  Combe  542.  607 

V4  Ward  174.175 

Walker  V.  Beauchamp       277.  642 

V.  Broadstock      317.  413 

V.  Bumell  37 1 .  379 

>-  and  otherS)  case  of      500 

V.  Holman  322 

V.  Kearne}^  17.  19 

V.  Wetter  526 

V.  Whilter  537.  540 

V.  Wildman  180 

V.  Wingfidd        24 1 .  596 

Wallace  v.  Cook  597 

V.  SmaU  366 

Waller  v.  Horsfedl  683 

Wallis  y.  Delaney     622.  657.  661 
Wallis's  case  850 

Walter  v.  Green  207 

V.  Gunner  474 

Walter's  case  466 

Walters  v.  Mace  852.  864 

T.  Pfiel  643 

Walton  V.  Shelly         4 1 .  7 1 .  263 
Wandless  v.  Cawthome  151 

Ward  y.  Bourne  59 

Ward's  case  622 

V.  Ellayn  527 

V.  Uaydon     52,  53,  54.  70 

V.  Man  69 

y.  Wells  578.  657 

V.  WUkinson  103. 121.504 

Wardell  v.  Fermor  658.  660 

Wardle's  case  854 

Wargent  v.  HoUings  681 

Warren  y.  Greenyille     313.  325, 

326.  329 

Hastings,  Trial  of        906 

■"        y.  Warren  471 

Warriner  v.  Giles  806 

Warwickshall's  case        419.  432 
Waterman  v.  Soper  473 

Watkins  y.  Morgan  873 

y.  Vince  405 

Watson  v.  Clark  461 

V.  King       468,  469.  598 

,  trial  of         192.  194.  214 

y.  Threlkeld  381 

— - —  V.  Wace  378.  380 


Page 

Watson's  case  39.  210.  376.  450, 

451.466.479.921.923.925 

Watts  V.  Lawson  366 

y.  Thorpe  397 

Wangh  y.  Russell  858 

Wayman  y.  HUliard  366 

Waymell  y.  Read  758 

Weall  y.  King  856 

Weaver  y.  Prentice  607 

Webb  y.  Fox  472 

y.  Plummer   764.  766,  767 

y.  Potts  253 

y.  Smith  398.  408 

Wedrington's,  Dr.  case  554 
Weeks  y.  Maillardet  858 
y.  Sparke  241.  251,  252. 

.  254,  255.  260.  266.  268.  270 
Welbome*s  case  301 .  304 

Weld  y.  Hornby  746 

Weller  y.  Governors  of  Foundling 

Hospital  49.  396 

WeUs  v.  Fisher  171 

V.  Fletcher  1 73 

v.  Jesus  College     253.  259 

— —  V.  Maccarmick  555 

v.  Porter  737 

Welsh  v.  Nash  556 

V.  Richards  806 

• v.  Seabone  479 

West  V.  Andrews  857 

West's  case  28.  914.  918 

Westbeer's  case  576 

Westlake  v.  Collard  366 

Weston  v.  Emes  755 

v.  Vanghton        588.  603 

Wharcham  v.  RouUedge  359.  668 
Whatley  y.  Feamley  80 

Whateley  v.  Manheim  512.  515 
Wheatley  v.  Williams  188 

Wheeler  v.  Atkins  358.  561 

V.  Lowth  619 

Wheeling's  case  423 

Whettuckv.  Waters  227.  234.596 
Whiley's  case  494 

Whitaker  v.  Bank  of  England  197 
Whitamore  v.  Waterhouse  97 
Whitboume  v.  Pettifer  8 1 9 

Whitbread  v.  May  7 1 7 

Whitcomb  v.  Whiting  400 

White  v.  Cayler  172 

v.  Driver  468 

V.  Lisle  252. 253.  255.  271 . 

286.  314 

V.  Sayer  764 

V.  Wilson      468.  756.  855 


TABLE  OF  CASES  CITED. 


Ixijc 


Page 
White's  case  430 

Whitehead  v.  Scott  197.  199;  444. 

668 

V.  Tattersall  406.  556 

V.  Tacket  405 

Whitehouse  v.  Atkinson  98 

Whitehouse's  case  170 

Whitelock  v.  Baker  224.  241.  276 

▼.  Musgrove  661 

Whitford  v.  Tating  443;  664 

Whitmore  v.  Wilks  49.  396 

Whitnash  y.  Geoiige  311.411 
Whipple  V.  Manley  758 

Whitter  v.  Cazalet  824 

Whitwell  v.  Bennett  855 

Wickes  V.  Clatterbiick  556 

Wigglesworthv.  Dallison  764,  765 
Wightwick  v.  Banks  613 

Wigley  V.  Jones  805 

Wild's  case  29;  426 

Wildman  v.  Glossop  855 

Wilkins  v.  Ford  89 

V.  Wingate  382 

Wilkinson  v.  Adam  745 

V.  Lutwidge  383 

V.  Payne  463 

Willanme  v.  Gorges  479 

Williams  v.  Bartholomew         382 

V.  Bridges  396 

V.  Davies  833.  843 

V.  EabX  India  Company 

439;  463.  828 

V.  Goodchild  254 

V.  Innes  405 

V.  Johnson  167 

V.  Jones  771 

V.  Lord  Bagot  527 

V.  Mnndie  1 78.  180 

V.  Mannings  674 

V.  Stevens  90 

V.  Taylor  353 

V.  Thomas  839 

V.Williams     468.   480. 

561 

V.  Younghnsband       680 

WiUiams,  Triid  of  9 

Williamson  v.  *Allison  853 

V.  Thompson  252 

Willingham  v.  Matthews  783 
Willis  V.  Bernard     197.  201.  328 

V.  Peckham  785 

Willis's  case  435,  536 
Wilson  V.  Bowie  444 
V.  Clerk  863 


Page 
Wilson  q.  t.  v.  GQbert  862 

V.  Hirst  152. 154 

V.  Hodges  468 

V.  Mitchell  378 

V.  RastaU    174,  175, 176, 

177,  l>8i  179 

V.  Rogers  806 

V.  Tomer  409 

V.  Wilson  480 

Wilton  V.  Webster  201 

Wiltshke  V.  Sidfbid  473 

Wiltzie  V.  Adamson  375 

Winch  V.  Winchester  772 

Winkworth's  case  494.  496 

Winsmore  v.  Greenback  172 

Winter  v.  Wroot  201 

Wishaw  V.  Barnes  120 

Withen  v.  Law  246.  595 

Withers  V.  Harris  516 

WithneU  v.  Gartham  256.  747 
Wolff  V.  Oxholm  536 

Wood  V.  Braddock  400 

V.  Dodson  b^ 

V.  Drury  657 

V.  Strickland  668 

V.  Veal  474 

Woodbridge  v.  Spooner  756 

Woodcock's  case  170;  295.  297; 
299;  302,  303,  304.  569 
Woodcraft  v.  Kinaston  612 

Woodford  v.  Ashley  859 

Woodley  V.  Brown  385.  607 

Woodnorth  v.  Lord  Cobham  286. 

323»  324 
Woodraffe  v.  Williams  632 

Woodward  v.  Cotton  61 1 

v.  Larking  387 

Woodyer  v.  Haddon  474 
Woolett  V.  Roberts  390.  557 
Wooley  V.  Birkenshaw  474 
V.  Brownhill      253.  315. 

474.  685 
V.  Roe  351 


Woolway  v.  Rowe  260.  41 6.  41 8 
Worrall  v.  Jones  47.  51,  52. 168 
Worsley  v.  Fillsker  950 

Wooton  V.  Barton  836,  837 

Wright  V.  Beckett    902.  904.  907 

V.  Court  215 

V.  Lettler  221 

V.  Netherwood  469 

V.  PauHn  59 

V.  Pindar  949 

V.  Rudd  253 


l*x 


TABLE  OF  CASES  CITED. 


Page 
Wright  V.  Sharpe  948 

V.  Doed.  Tatham  198.354 

438.441.517.561.572 
Wright's  case  428.  899 

Wright  on  the  demise  of  Clymer 
V.  Littler  292 

Wrottesley  v.  Bendert  398 

Wyatt  V.  Bateman  659 

V.  Gore  193 

V.  Wilkinson  88 

Wyat  V.  Hertford,  Marquis  of,  389 
Wych  V.  Meale  899 

Wyndham  v.  Chetwynd   144.  151 
Wynne  v.  Anderson  59 


Wynne  V.  Tyrwhit   312 
Yabsley  v.  DoUe 
Yates  V.  Camsew 

V.  Harris 

V.  Leigh 

Yeatesv.  Pirn 
Yewin's  case 
York  V.  Blott 
Young  v.  Baimer 

V.  Lynch 

'  V.  Smith 


-—  V.  Wright 


Zouch  Peerage  case  229. 
'      William,  pedigree 


Page 

.  331.  652 

407 

358 

288 

331 

769 

913 

124 

65.  154 

811 

394.  396 

409.  852 

283.  601 

of     229 


TREATISE 


ON 


THE  LAW  OF  EVIDENCE. 


W ITH  a  view  to  assist  the  proceedings  of  Courts  of  Justice,  Object  of  tfw 
on  questions  of  a  &ct  submitted  to  them  for  their  decision,  the  ^ence.and* 
law  has  laid  down  certain  rules  respecting  the  admissibility  and  Pjj^®^^ 
effect  of  evidence,  and  the  order  in  which  it  should  be  adduced* 
These  rules  constitute  the  Law  of  Evidence,  and  are  the  subject 
of  the  present  Treatise ;  the  object  of  which  will  be  to  ascer- 
tain the  most  convenient  and  surest  means  of  arriving  at  truth, 
upon  controverted  questions  of  hcU 

The  evidence  adduced  before  juries  upon  controverted  ques- 
tions of  fact,  is  of  two  kinds,  viz.  1st,  Parol  evidence,  con- 
sisting of  the  viva  voce  examination  of  witnesses ;  and  Sndly, 
Written  evidence.  In  treating  of  these '  species  of  evidence, 
the  present  volume  will  be  divided  into  three  parts.  In  the 
first  part,  it  is  proposed  to  consider  the  subject  of  proof  by 
witnesses,  and  the  principal  rules  of  law  relative  to  evidence  in 
general;  in  the  second  part,  to  consider  the  subject  of  written 
evidence ;  and  in  the  third  part,  it  is  proposed  to  consider  cer- 
tain branches  of  the  law  of  evidence,  chiefly  of  a  practical 
nature,  such  as  the  means  of  enforcing  the  attendance  of  wit- 
nesses,  the  order  in  which  the  evidence  should  be  adduced,  the 
Hiode  in  which  witnesses  should  be  examined,  biQs  of  excep- 
tions and  demurrers  to  evidence. 


PART    THE    FIRST. 


CHAPTER  I. 


Exclusioir  of 
evidenre  in 
fraertU 


OF  THE   EXCLUSION  OF  EVIDENCE  IN  CERTAIN  CASES,   AND   OT 
INCOMPETENCY   FROM   DEFECT  OF   UKDERStANDINa. 

IHE  parties  to  a  suit  are  not  permitted  to  adduce  every 
description  of  evidence  whichi  according  to  their  own  notions, 
may  be  supposed  to  elucidate  the  matter  in  dilute ;  if  such  a 
latitude  were  permitted,  evidence  might  be  often  brought  for- 
ward, which  would  lead  rather  to  error  than  to  truth,  the 
attention  of  the  jury  might  Tae  diverted  by  the  introduction  of 
irrelevant  or  immaterial  evidence,  and  the  investigation  might 
be  extended  to  a  most  inconvenient  length.  In  order  to  guard 
against  these  evils,  the  law  interferes,  in  the  first  instance,  by 
limiting  and  regulating  the  admissibility  of  evidence. 


It  is  the  province  of  the  Judge  presiding  at  the  trial,  to  de- 
cide all  questions  on  the  admissibility  of  evidence  ;  it  will  be 
for  the  Judge  also  to  decide  any  preliminary  question  of  fact, 
however  intricate,  the  solution  of  which  may  be  necessary  for 
enabling  him  to  determine  the  other  question  of  admissibility. 
Upon  this  subject,  it  has  been  said  by  Mr.  J.  Buller,(l)  that 
whether  there  is  any  evidence  is  a  question  for  the  Judge,  but 
whether  the  evidence  is  sufficient  is  a  question  for  the  jury. 


Exclusioii  of 
certain  mU 
neases.tnd 
reasons  of  ex- 
clusion. 


The  law  excludes  various  descriptions  of  evidence  as  improper 
to  be  submitted  to  the  jury,  and  rejects  altogether  the  testimony 
of  certain  persons,  who  are  on  this  account  termed  incompetent 
witnesses.    The  rules  affecting  the  competency  of  witnesses. 


(1)  Carpenter's  Company  v.  Hay- 
ward,  Doug.  375.  B.  N.  P.  297, 
where  the  admissibility  of  evidence 
depends  upon  the  decision  of  intri- 


cate questions  of  fact,  judges  occa- 
sionally, in  practice,  dike  the  opi* 
nion  of  the  jury  upon  them. 


J 


ell.  1 .]  of  Exclusion  of  Evidence,  Sf^c. 

are  chiefly  founded  on  the  considerationi  that,  in  the  generality 
of  instances,  the  testimony  of  those  witnesses,  whom  the  law 
deems  incompetent,  would  mislead  juries;  and  it  is  obvious 
that  the  propriety  of  the  exclusion  in  each  particular  case 
must  be  judged  of,  according  to  the  constitution  of  the  tribunal 
to  which  the  evidence  is  submitted,  and  with  reference  to  the 
mode  of  procedure  before  it.  For  this  purpose,  it  is  necessary 
to  refer  to  the  diflerence  which  elists  between  judicial  investi-^ 
gations  and  the  ordinary  transactions  of  life,  more  especially 
with  regard  to  the  space  of  time  allowed  for  decision,  the 
temptations  to*  deceive,  the  iacilities  of  deception,  and  the 
consequences  of  deciding  incorrectly.  It  is  true,  it  may  happen 
in  some  particular  instances,  that  the  legal  tests  of  incompe- 
tency may  afiect  very  slightly,  if  at  all,  the  credit  of  a  person 
as  a  witness,  in  their  application,  while  there  may  be  other 
grounds  of  objection,  though  not  strictly  legal,  which  would 
cast  the  strongest  suspicion  upon  hisJestimony.  But  it  is  to  be 
remembered,  the  established  rules  for  the  exclusion  of  witnesses, 
do  not  profess  to  be  infallible  tests  of  credibility ;  and  further^ 
that  the  propriety  of  the  rules  of  evidence  must  be  judged  of 
by  their  general  tendency  and  their  general  practical  result. 

The  cases,  in  which  a  witness  is  deemed  incompetent  to 
give  any  evidence  at  aU,  are  fourfold :  viz.  1st,  When  the  wit-^ 
ness  labours  imder  a  defect  of  understanding.  £d.  Where  he 
refuses  to  take  an  oath,  or  from  defect  of  religious  principle 
does  not  acknowledge  its  sanction.  3rd,  Where  his  character 
is  in&mous  in  consequence  of  a  conviction  of  certain  crimes. 
And  4thly,  Where  he  is  interested  in  the  matter  in  issue. 

Every  person,  not  affected  by  any  of  these  objections^  will 
be  competent  to  give  evidence.  ''  I  find  no  rule  less  compre-^ 
hensive  than  this,"  said  Mr.  Justice  Lawrence,  in  the  case  of 
Jordaine  v.  Lashbrooke^  "  that  all  persons  are  admissible  wit- 
nesses, who  have  the  use  of  their  reason,  and  such  religious 
belief  as  to  feel  the  obligation  of  an  oath,  who  have  not  been 
convicted  of  any  infamous  crime,  and  who  are  not  influenced 
by  interest"  We  shall  now  proceed  to  examine  separately 
the  several  causes  of  incompetency,  which  have  been  mentioned* 
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[Ch.  1. 


First,  of  Incompetency  from  Want  of  Understanding. 


GenenI  rule. 


Persons  who  have  not  the  use  of  reason  are  from  their  in- 
firmity utterly  incapable  of  giving  evidence.  It  is  a  rule, 
also,  which  we  shall  have  occasion  to  consider  more  particularly 
in  treating  of  the  second  ground  of  incompetenty,  that  all  wit- 
nesses must  be  examined  upon  oath;(l)  upon  this  principle, 
persons  of  defective  or  disordered  intellect,  not  being  able  to 
comprehend  the  nature  and  obligation  of  an  oath,  ought  to  be 
excluded ;  and  even  if  the  form  of  an  oath  were  administered 
to-  them,  no  reliance  could  be  placed  on  their  statements.  Such 
persons  are,  therefore,  excluded  as  incompetent  witnesses. 


Incompetency  from  defect  of  understanding  may  arise,  where 
there  is  a  natural  deficiency  of  the  intellect,  as  in  the  case  of 
idiots ;  or  where  the  intellect  has  become  disordered,  as  in  the 
case  of  insane  persons;  or  where  the  intellect  is  immature,  as 
in  the  case  of  children. 


Natural  defi- 
ciency. 


Disordered 
intellea. 


An  idiot  is  one  who,  from  his  nativity,  is  by  a  perpetual  infir- 
mity nan  compos  mentis;  (2)  such  a  person  is  wholly  incapa- 
ble of  giving  evidence.  But  persons  born  deaf  and  dumb, 
(although  it  has  been  said  that  in  presumption  of  law  they  are  to 
be  considered  as  idiots,)  (3)  are  not  on  this  account  incom- 
petent :  and  if  it  appear,  tliat  they  have  sufficient  understand- 
ing and  know  the  nature  of  an  oath,  they  may  give  evidence 
by  signs,  through  the  medium  of  an  interpreter ;  (4)  or  if  they 
are  able  to  write,  their  testimony  will  be  taken  in  writing,  as  the 
more  certain  mode.  (5) 

Persons  whose  intellect  have  become  permanently  and  per^ 
petually  deranged,  are  incompetent ;  but  lunatics,  and  other  per- 
sons who  are  afflicted  with  occasional  fits  of  insanity,  although 


(1)  Post,  Chap.  II. 

(2)  Co.  lit.  247,  a. 

(3)  1  Hale,  P.  C.  34. 


(4)  Ruston's  case,  1  Leach,  Or. 
Ca.  455. 

(5)  Morrison  v.  Lennard,  3  Car. 
&  P.  127. 
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iocompetent  while  under  the  influence  of  their  malady,  may  yet 
be  witnesses  in  their  lucid  intervals,  if  it  be  satisfactorily  shewn 
that  they  have  sufficiently  recovered  the  use  of  their  under- 
standings. (1) 

There  is  no  precise  age  fixed,  at  which  children  are  excluded  i,n,nnt„rity  ^i 
firom  giving  evidence.  At  one  time,  indeed,  their  age  was  con-  intellect. 
sidered  as  the  criterion  of  their  competency,  and  it  was  a  C**^**™"- 
general  rule  that  none  could  be  admitted  under  the  age  of  nine 
years,  very  few  under  ten; (2)  which  in  some  cases  would 
operate  to  deprive  them  of  the  protection  of  law  against  acts 
of  violence.  (3)  A  more  reasonable  rule  has  since  been  adopted, 
and  the  competency  of  children  is  now  regulated,  not  by  their 
age,  but  by  the  degree  of  understanding  which  they  appear  to 
possess.  In  Brazier's  case,  on  an  indictment  for  assaulting  an 
in&nt  five  years  old  with  intent  to  ravish  her,  all  the  judges 
agreed,  that  children  of  any  age  might  be  examined  upon  oath, 
if  they  were  capable  of  distinguishing  between  good  and  evil, 
and  possessed  of  sufficient  knowledge  of  the  nature  and  con- 
sequences of  an  oath,  but  that  they  could  not  in  any  case  be 
examined  without  oath.  (4)  This  is  now  the  established  rule, 
as  well  in  criminal,  as  in  civil  cases,  and  it  applies  equally  to 
capital  offences  as  to  offences  of  an  inferior  nature. 

According  to  this  rule  the  admissibility  of  children  depends  j^.  . 
not  merely  upon  their  possessing  a  competent  degree  of  under-  instnictioii. 
standing,  but  also,  in  part,  upon  their  having  received  a  certain 
share  of  religious  instruction.  A  child  whose  intellect  ap- 
pears to  be  in  other  respects  sufficient  to  enable  it  to  give  useful 
evidence,  may,  from  defect  of  religious  instruction,  be  wholly 
unable  to  give  any  account  of  the  nature  of  an  oath,  or  of  the 
consequences  of  falsehood.  (5)  In  criminal  cases,  where  a  child, 
who  is  a  necessary  witness  for  the  prosecution,  appears  not 


(1)  Com.  Dig.  Testmoigne,  A.  1.  P.  C.  443.    B.  N.  P   293.    4  Bl. 

(2)  R.  V,  Travers,  2  Stra.  700,  Com.  214. 

and  cases  in  East,  P.  C.  442.     1  C5)  Cases  of  this  nature  might 

Hale,  P.  C.  302.    2  Hale,  P.  C.  with  propriety  be  referred  to  the 

378.  head  of  incompetency  from  defect 

(3)  B.  N.  P.  293.  of  religious  pnnciple,  which  is  the 

(4)  1  Leach,  C.  C.  199-    1  East,  subject  of  the  ensuing  chapter. 
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sufficiently  to  understand  the  nature  and  obligation  of  an  oath, 
a  judge  may,  in  the  exercise  of  his  discretion,  and  for  the  pur- 
poses of  justice,  postpone  the  trial,  in  order  that  the  child  may 
be  in  the  mean  time  properly  instructed.  (1)  But  an  api^* 
cation  to  postpone  the  trial  upon  this  ground  ought  properly 
to  be  made,  before  the  child  is  examined  by  the  grand  jury ;  at 
all  events  before  the  trial  has  commenced;  for  if  the  jury  are 
sworn,  and  the  prisoner  is  put  upon  his  trial  before  the  incom- 
petency of  the  witness  is  discovered,  the  judge  cannot  discharge 
the  jury,  but  should  direct  an  acquittal.  (2) 

When  a  child  from  defect  of  understanding  or  instruction 
is  unfit  to  be  sworn,  it  follows  as  a  necessary  consequence,  that 
any  account,  which  it  may  have  given  to  others,  of  the  trans- 
action, ought  not  to  be  admitted.  On  an  indictment  therefore 
for  a  rape  on  a  child  five  years  old,  where  the  child  was  not 
examined,  but  an  account,  of  what  she  had  told  her  mother 
about  three  weeks  after  the  transaction,  was  given  in  evidence 
by  the  mother^  and  the  jury  convicted  the  prisoner,  principally 
as  was  supposed  on  that  evidence,  the  judges,  in  a  case  reserved 
for  their  opinion,  thou^t  the  evidence  clearly  inadmissible,  and 
the  prisoner  was  accordingly  pardoned.  (3) 

With  regard  to  the  weight  and  efiect  of  the  testimony  of  chil- 
dren Sir  W.  Blackstone  observes,  (4)  '*  that  when  the  evidence 
of  children  is  admitted,  it  is  much  to  be  wished,  in  order  to 
render  the  evidence  credible,  that  there  should  be  some  con-^ 
current  testimony  of  time,  place,  and  circumstances,  in  order 
to  make  out  the  fact ;  and  that  a  conviction  should  not  be 
grounded  on  the  unsupported  accusation  of  an  infant  under 
years  of  discretion.'*  In  many  cases,  undoubtedly,  the  statements 
of  children  are  to  be  received  with  great  caution;  and  it  may  be 

(1)  1  Leach,  430,  n.    But  see  R.  (Z)  R.  v.  Tucker,    1808,  MS. 
V.  Williams,  7  Car.  &  P.  320.  See  also  R  v.  Brazier,  1  East,  P.  C. 

(2)  R.  V.  Wade,  I  Ry.  &  Mo.  443.  1  Atk.  29.  Ch.  J.  Jcflfrey's 
C.  C.  86.  In  this  case  the  witness  examination  of  a  child  previously 
was  an  adult,  possessed  of  sufficient  to  heing  sworn,  9  How.  1148.  Mr. 
intellect,  hut  wholly  without  reli-  Hume's  remarks  on  the  law  of 
ffious  instruction.  QfuBre,  as  to  Scotland,  respecting  the  admissi* 
Qie  exercise  of  the  discretion  of  the  hility  of  inknts,  12  How.  559,0. 
court  in  postponing  the  trial  in  a  (4)  4  Com.  214. 

case  of  tms  nature. 
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observed,  the  preliminary  inquiry,  made  with  the  view  of  ascer- 
taining their  competency,  is  not  always  of  the  most  satisfactory 
nature,  but  is  sometimes  of  such  a  description,  that  by  a  very 
slight  discipline  of  th^  memory,  a  child  might  thus  be  made  to 
appear  a  competent  witness.  The  inquiry  is  usually  confined 
to  the  ascertaining  of  the  fact,  whether  the  child  has  a  concep- 
tion of  Divine  punishment  being  a  consequence  of  falsehood ;  it 
seldom  extends  so  far  as  to  ascertain  the  child's  notions  of  the 
nature  of  an  oath,  and  scarcely  ever  relates  to  the  legal  punish- 
ment of  perjury.  In  a  recent  case,  however,  it  has  been  held, 
that  the  eflfect  of  the  oath  on  the  conscience  of  a  child  should 
arise  from  religious  feelings  of  a  permanent  nature,  and  not 
merely  from  instructions  confined  to  the  nature  of  an  oath, 
which  have  been  communicated  with  reference  to  the  trial.  (1) 
Independently  of  the  sanction  of  an  oath,  the  testimony  of 
children,  after  they  have  been  subjected  to  cross-examination, 
is  often  entitled  to  as  much  credit  as  that  of  grown  persons ; 
and  what  is  wanted  in  the  perfection  of  the  intellectual  faculties, 
is  sometimes  more  than  compensated  by  the  absence  of  motives 
to  deceive.  It  is  clear  that  a  person  may  be  legally  convicted 
upon  such  evidence  alone  and  unsupported ;  and  whether  the 
account  of  the  child  requires  to  be  corroborated  in  any  part, 
or  to  what  extent,  is  a  question  exclusively  for  the  jury,  to  be 
determined  by  them  on  a  review  of  all  the  circumstances  of  the 
case,  and  especially  of  the  manner  in  which  the  evidence  of  the 
child  has  been  given. 

CHAPTER  II. 

OF  EXAMINATION  UPON  OATH,  AND  OF  INCOMPETENCY  FROM 

DEFECT  OF  RELIGIOUS  PRINCIPLE. 

It  is  an  established  rule,  that  all  witnesses  who  are  examined 
upon  any  trial,  civil  or  criminal,  must  give  their  evidence  under 
the  sanction  of  an  oath.  This  rule  is  laid  down  as  an  acknow- 
ledged proposition,  by  some  of  our  earliest  writers ;  (2)  and  it 
appears  to  be  of  universal  application,  except  in  the  few  cases 
in  which  a  solemn  affirmation  has  been  allowed  by  statute^  in 
lieu  of  an  oath.     No  exemption  from  this  obligation  can  be 

(I)  R.  V.  Williams,  7  Car.  &  P.  320.    (2)  Sheppard'B>bridg.  Tryal. 
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claimed  in  consequence  of  the  rank  or  station  of  a  witness. 
A  peer  cannot  give  evidence  without  being  sworni  (1)  and  the  same 
appears  to  be  the  case  in  regard  to  the  King  himself.  (2)  The 
rule  also  holds  even  in  the  case  of  a  judge  (3),  or  juryman(4>)y 
who  happens  to  be  cognizant  of  any  fact  material  to  be  com- 
municated in  the  course  of  a  trial/^'**  A  striking  exception  to  the 
rule  formerly  prevailed  in  the  caie  of  witnesses  for  persons  ac- 
cused of  treason  or  felony^  who  were  not  permitted  to  give 
evidence  upon  oath,  but  this  unreasonable  and  unjust  distinction 
has  been  long  since  abrogated.  (5)  At  one  time  it  was  thought 
that  a  child,  who  was  incapable  of  understanding  the  nature  of 
an  oath,  might  be  examined  without  being  sworn,  (6)  but  it  is 
now  settled,  as  we  have  seen  in  the  preceding  chapter,  that  the 
statement  of  a  child  cannot  be  received  except  upon  an  oath, 
and  that  where  the  child  is  incapable  of  understanding  the 
nature  and  obligation  of  an  oath,  its  testimony  will  be  re- 
jected. (7) 

What  implied  ^^  examination  upon  oath  implies,  that  the  witness  should 
in  examination.  gQ  through  a  ceremony  of  a  particular  import ;  and  also  that 
Import  of  oath,  he  should  acknowledge  the  efficacy  of  tliat  ceremony  as  an 
obligation  to  speak  the  truth.  It  has  been  said  that,  by  taking 
an  oath,  a  witness  makes  a  formal  and  solemn  appeal  to  the 
Supreme  Being  for  the  truth  of  the  evidence  which  he  is  about  to 
give,  and  imprecates  the  Divine  vengeance  on  his  head,  if  what 
he  shall  say  should  be  false.  (8) 


(1)  Lord  Shaftesbury  v.  L.  Dig- 
by,  3  Keb.  6ai.  R.  V,  Lord  Preston, 
I  Salk.  278. 

(2)  2  Rol.  Ab.  686.  In  Abigny 
V,  Clifford,  Hob.  213,  Kin|(  James 
the  First  certified  to  the  chancelloi', 
under  his  sign  manual,  the  sub- 
stance of  the  promise  made  by  the 
defendant  to  tne  Kinff,  and  the  cer- 
tificate was  admitted  without  ob- 
jection. But  Willes,  C.  B.  (in 
Omichund  v.  Barker,  Willes'  Rep. 
550,)  states  that,  except  in  the 
preceding  case,  the  King's  certifi^ 
cate,  under  his  sign  manual,  has 
always  been  refused. 

(3)  Kel.  12,  Trial  of  the  Regi- 
cides.     See  also  5  How.  St.  Tr. 


1181,  n.     7    How.   St.  Tr.  874, 
1458.    11  How.  459. 

(4)  Bennett  v.  Hundred  of  Hert- 
ford.  Sty.  233.  Fitzjames  v.  Moys, 
1  Sid.  133.  Kitchen  v.  Manwa- 
ring,  cit.  Andr.  321,  and  see  R.  v. 
Sutton,  4  M.  &  S.  532,  537,  n. 
6  How.  St.  Tr.  1612,  n.  18  St.  Tr. 
123. 

(5)  See  Stat.  7  W.  3,  c.  3.    Stat. 

1  Ann.  St.  2,  c.  9-     See  3  Inst.  79- 

2  Hale,  P.   C.   283.    4  Bl.  Com. 
359. 

(6)  1  Hale,  P.  C.  634. 


(7)  Ante,  p.  5.    Brazier's  case, 
Le 
443. 


inte,  p. 
1  Leach,  C.  C.  237.     1  East,  P.  C. 

(8)  Per  Lord  Hardwicke,  1  Atk. 


Ch.  2.] 


Religious  Principle. 


The  particular  form  or  ceremony  of  administering  an  oath  is  Form  of  oath, 
quite  distinct  from  the  substance  of  the  oath  itself.  The  sub<* 
stance  of  the  oath  must  always  be  the  same,  though  the  form^  in 
which  an  oath  is  taken,  varies  in  different  countriesi  and  accord- 
ing to  the  different  forms  of  religion.  In  England,  the  customary 
form  in  which  an  oath  is  administered,  consists,  as  is  well  known, 
in  calling  upon  the  witness  to  declare  the  truth,  as  he  may  be 
helped  by  God,  (1)  and  requiring  him  to  touch  with  his  right 
hand,  and  to  kiss  the  four  Gospels.  If  the  same  form  of  oath 
were  required  in  all  cases,  without  reference  to  the  religious 
opinions  of  witnesses,  some  might  refuse  to  comply  with  it  from 
conscientious  scruples,  and  their  evidence  would  thus  be  ex- 
cluded ;  while  others  might  attach  no  binding  force  to  the  pre- 


49-  For  the  defioition  of  an  oath 
by  our  old  writers,  Bracton,  Britten, 
rteta,  and  others,  see  1  Atk.  22. 
By  Sir  E.  Coke,  and  some  other 
writers,  an  oath  is  often  confounded 
with  the  form  in  which  it  is  usually 
administered. 

(1)  The  expression  ''  So  help 
you  God/'  has  been  objected  to  as 
obscure,  and  as  referring  only  to  a 
denial  of  blessings-  without  anv 
imprecation  of  vengeance;  and  it 
baa  been  thought,  that  the  oath 
would  be  more  impressive,  if  the 
form  of  words  were  repeated  by  the 
witness  himself  in  the  first  per- 
son. It  may  also  be  observed,  the 
terms  of  the  oath  appear  to  imply 
that  the  witness  will  incur  greater 
danger  of  losing  the  Divine  favour 
b^  giving  false  testimony,  than  by 
simple  falsehood:  and  that  the 
effect  of-  this  may  be  to  diminish 
in  his  mind,  in  some  degree,  the 
force  of  the  general  obligation  to 
adhere  to  truth  on  aU  occasions. 
These  observations,  however,  apply 
in  an  eqiial  degree  to  all  jucucid 
oaths,  in  whatever  Conn  administer- 
ed ;  and  the  importance  of  endea- 
vouring to  enforce  judicial  investi- 
gations, in  a  more  strict  and  uni- 
lorm  attention  to  truth,  than  is  ob- 
served in  the  common  transactions 
of  life,  is  obvious.  By  the  common 
consent  of  almost  all  nations,  an  oath 
has  been  adopted  as  one  of  the 
means  of  accomplishing  this  ob- 
ject.   If  we  look  to  the  origin  of 


oaths,  we  shall  trace  them  to  a  very 
remote  antiquity.  Even  in  times  of 
ignorance  and  barbarism,  thev  were 
used  in  common  with  a  number  of 
other  direct  appeals  to  the  Deity, 
which,  in  consequence  of  the  ]^ro- 
gress  of  knowledge  and  civiliza- 
tion, have  been  long  since  laid 
aside.  In  those  early  times,  oaths 
were  in  constant  use,  not  only  in 
judicial  investigations,  but  upon 
every  occasion  of  the  least  degree 
of  importance,  and  as  they  were 
more  frequently  used,  they  were 
more  grossly  violated.  This  very 
lax  application  of  oaths  led  to  a 
still  further  abuse,  by  the  indiscri- 
minate introduction  of  them  into 
ordinary  language.  We  have  at 
length  Decome  sensible  of  the  im- 
propriety of  such  unnecessary  and 
profane  appeals  to  the  Deity.  Offi- 
cial and  extra-judicial  oaths  are 
almost  entirely  abolished  by  recent 
statutes ;  more  especiallyi  by  the 
late  act  of  the  5  &  6  W.  4,  c.  62. 
Although  the  judicial  oath  has,  in 
consequence  of  these  improvements, 
become  more  impressive,  from  its 
comparative  unfrequency  of  occur- 
rence, and  therefore  better  adapted 
to  answer  the  object  for  which  it  is 
administered,  yet  its  propriety  and 
advantages  have  been  of  late  fre- 
quently called  in  question,  and 
many  have  considered,  that  it  might 
be  safely  dispensed  with.  On  this 
subject,  see  Mr.  Erskine's  remarks 
on  Williams'  trial,  26  How.  665. 
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scribed  fomii  and  the  object  of  the  law  in  requiring  a  religious 
sanction  would  be  entirely  defeated.  The  rule  of  our  law, 
therefore,  is,  that  witnesses  may  be  sworn  according  to  the  pe- 
culiar ceremonies  of  their  own  religion,  or  in  such  a  manner  as 
they  may  consider  binding  on  their  consciences.  Jews  haye 
accordingly  been  sworn  in  our  Courts  from  a  very  early  period, 
on  the  Pentateuch,  and  they  take  the  oath  with  the  head 
covered.  (I)  A  Mahometan  is  sworn  upon  the  Koran.  (2)  The 
deposition  of  a  Gentoo  has  been  received,  who  touched  with 
his  hand  the  foot  of  a  Bramin.  (3)  A  Scotch  covenanter,  and 
a  member  of  the  Kirk,  have  been  allowed  to  take  the  oath,  by 
holding  up  their  hands  without  kissing  the  book; (4)  and 
upon  the  same  principle  all  persons  may  be  sworn  according 
to  the  ceremony  which  is  sanctioned  by  their  particular  religion 
or  sect.  (5)  Whatever  be  the  form,  the  meaning  of  the  oath  is 
the  same.  It  is  an  appeal  to  God,  calling  Upon  him  to  witness 
what  we  say,  and  invoking  his  vengeance,  if  what  we  say  be 
false.  (6) 


The  same  indulgence,  that  is  allowed  in  the  case  of  diflerent 
religions  and  sects  of  religion,  has  also  been  extended  to  the 
conscientious  scruples  of  individuals,  who  have  objected  to  be 
sworn  in  the  manner  usually  adopted  by  persons  of  their 
own  religion  or  sect.  Thus  in  an  old  case,  where  a  witness, 
who  was  Vice  Chancellor  of  Oxford,  refused  to  be  sworn  in 
the  usual  form  by  laying  his  right  hand  on  the  book  and  kissing 
it,  Glin,  C.  J.  ruled,  that  he  might  be  sworn  by  having  the 
book  laid  open  before  him  and  holding  up  his  right  hand.  (7) 
''  In  my  opinion,"  said  the  Chief  Justice,  ''  he  has  taken  as 
strong  an  oath  as  any  other  witness."  And  in  a  late  case,  a  wit- 
ness who  professed  Christianity,  but  objected  to  be  sworn  on  the 


(1)  1  Atk.  40,  42.  Willes,  543. 
Cowp.  389. 

(2)Morffan'8  case,  1  Leach,  C.  C. 
64,  perGdd,  J.,  delivering  the  opi- 
nion of  all  tibe  judges.  Cowp.  390. 
Fachina  v.  Sabine,  2  Stra.  1 104. 

(3)  See  Omichund  v.  Barker,  1 
Atk,  21.  In  R.  V.  Alsley,  O.  B. 
Lep.  1804.  Peake'sEvid.  138,  (5th 
edit.)  a  Chinese  was  Bworn  by  dash- 
ing a  saucer  on  the  ground  aifter  he 


had  concluded  the  oath. 

(4)  Per  Gould,  J.,  in  Mildrone's 
case,  1  Leach,  C.  C.  459.  Mee  v. 
Reid,  1  Peake,  N.  P.  C.  22. 

(5)  Omichund  v.  Barker,  1  Atk. 
21. 

(6)  Forma  jusjurandi  verbis  dif- 
fert,  reconvenit ;  hnnc  enim  sensum 
habere  debet,  ut  Deus  invocetur. 
Grotius,  L.  2.  c.  13,  8.  10. 

(7)  Dutton  0.  Colt,  2  Sid.  6. 
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Gospelsy  was  allowed  to  be  sworn  on  the  Old  Testament^  on  his 
stating  that  he  considered  an  oath  so  administered  to  be  binding 
on  his  conscience.  (1)  A  Jew  who  has  made  no  formal  renun- 
ciation of  Judaism,  but  professes  himself  to  be  a  Christian,  may 
be  sworn  on  the  Gospels.  (S)  And  in  a  case  where  a  new  trial 
was  moved  for,  on  the  ground  that  a  witness,  who  had  been 
sworn  on  the  Gospels  in  the  usual  manner,  had  since  been  dis- 
covered to  be  a  Jew,  the  court  of  Common  Pleas  refused  the 
rule,  and  were  unanimously  of  opinion,  that  the  oath  taken 
was  binding  on  the  witness,  both  as  a  moral  and  religious 
sanction.  (3) 

But  besides  performing  a  ceremony  of  the  importance  just  de- 
scribed, the  law  requires,  that  the  witness  should  acknowledge 
the  efficacy  of  such  a  ceremony  as  an  obligation  to  speak  the 
truth.     It  is  therefore  necessary,  in  order  that  a  witness's  testi- 
mony should  be  received,  that  he  should  believe  in  the  existence  Religious 
of  a  God,  by  whom  truth  is  enjoined  and  fidsehood  punished.         ' 
Without  such  a  belief,  one  sanction,  which  the  law  regards  as  a 
material  security  for  the  truth  of  evidence,  that  of  the  fear  of  Religious 
Divine  punishment  invoked  by  the  witness  upon  himself,  is  P"^^'P  ®* 
wanting.     It  is  not  sufficient,  that  a  witness  believes  himself 
bound  to  speak  the  truth  from  a  regard  to  character  or  to  the 
common  interests  of  society,  or  from  a  fear  of  the  punishment 
which  the  law  inflicts  upon  persons  guilty  of  perjury.  (4)  Such 
motives  have  indeed  their  influence,  but  they  are  not  considered 
as  afibrding  a  sufficient  safeguard  for  the  strict  observance  of 
truth :  our  law,  in  common  with  the  law  of  most  civilized  coun- 
tries, requires  the  additional  security  afforded  by  the  religious 
sanction  implied  by  an  oath,  and,  as  a  necessary  consequence, 
rejects  all  witnesses  who  are  incapable  of  giving  this  security. 

Atheists,  therefore,  and  such  infidels,  as  possess  not  any  reli- 
gion that  can  bind  their  consciences  to  speak  the  truth,  are  ex-* 
eluded  from  being  witnesses.  (5)     Doubts  formerly  existed  with 

(1)  Edmonds  v.  Rowe,  Ry«  &  (4)  Rustdn's  case,  1  Leach,  C.  C. 
Mo.  N.  P.  C.  77.  456. 

(2)  R.  V.  GUham,  1  Esp.  N.  P.  C.  (5)  Bui.  N.  P.  292.  1  Atk.  40, 
2S5.  45,  48.     Gilb.  £v.  129. 

(3)  Sells  V.  Hoare,  3  Bro.  &  B. 
932. 
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respect  to  Jews^  and  the  inhabitants  of  countries  professing 
religions  difierent  from  Christianity.  Lord  Coke  says  generally, 
that  it  is  an  objection  to  a  witness  if  he  be  an  infidel,  (1)  under 
which  denomination  he  intended  to  comprise  Jews  as  well  as 
Heathens.  {2)  And  Serjt.  Hawkins  thought,  that  a  witness  who 
believed  in  neither  the  New  nor  the  Old  Testament,  was  incom- 
petent (3)  But  Lord  Hale  was  of  a  difierent  opinion,  and 
strongly  points  out  the  unreasonableness  of  excluding  indiscri- 
minately all  heathens  from  giving  evidence.  (4)  All  doubts  on 
this  subject  have  long  since  been  set  at  rest,  and  it  may  now  be 
considered  as  an  established  rule,  that  not  only  Jews,  but  i|ifi- 
dels  of  any  country,  believing  in  a  God  who  enjoins  truth 
and  punishes  falsehood,  ought  to  be  received  as  witnesses ;  (5)  and 
they  are  to  be  sworn,  as  we  have  already  seen,  according  to  the 
form  which  is  authorized  by  their  country  or  religion. 

Mode  of  ascer-       '^^^  ^^^V  ™®*^8  of  ascertaining  the  competency  of  a  witness, 
*^*"'*l!r  *f       ^**^  reference  to  religious  principle,  is  by  examining  the  party 

himself.  The  proper  mode  of  examination  for  this  purpose,  it 
is  said,  is  not  to  question  the  witness  as  to  his  particular 
opinions,  but  to  inquire  generally,  whether  he  believes  in  the 
existence  of  a  God  and  in  a  friture  state.  (6)  And  in  a  case  before 
Buller,  J.,  where  a  witness,  who  had  been  sworn  in  the  usual 
way,  was  asked,  whether  he  believed  in  the  Gospels  on  which 
he  had  been  sworn,  the  question  is  said  to  have  been  overruled. 
But  although  a  witness  may  not  be  questioned  as  to  his  parti- 
cular religious  opinions,  he  may  be  asked,  whether  he  considers 
the  form  of  administering  the  oath  to  be  such  as  will  be  binding 
on  his  conscience.  The  proper  time  for  putting  this  question 
is  before  the  witness  has  been  sworn ;  but  if  the  question 
has  been  inadvertently  omitted,  it  may  be  asked  afterwards.  (7) 
If,  in  answer,  the  witness  state,  that  he  considers  the  oath 

(1)  Co.  Lit.  6,  b,  infidel  who  believes  in  a  God,  and 

(2)  2  Inst.  506.  3  Inst.  1 65.  1  that  he  will  reward  and  punish  him 
Atk.  43.    Willes,  541.  in  this  world,  but  does  not  believe 

(3)  Hawk.  P.  C.  b,  2,  c.  46,  8.  in  a  future  state,  may  be  examined 
148.  upon  oath.   By  Willes,  C.  B.  Omi- 

(4)  2  Hale,  P.  C.  279.  chund  v.  Barker,  Willes,  550. 

(5)  See  Omichund  v.  Barker,  1  c7)  Resolution  of  the  Judges  in 
Atk.  21.  1  Wils.  84,  S.  C.  Willes,  the  Queen's  case,  2  Bro.  &  BiDg. 
638,  S.  C.  284. 

(6)  It  seems,  however,  that  an 
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binding,  he  cannot  be  further  asked,  whether  there  be  any  other 
mode  of  swearing  more  binding  on  his  conscience  than  that 
which  has  been  used.  For  the  witness,  in  stating  that  he  con- 
siders the  oath  to  be  binding  on  his  conscience^  affirms,  in 
efiect^  that  in  taking  that  oath  he  has  called  God  to  witness, 
that  what  he  shall  say  will  be  the  truth,  and  that  he  has  im- 
precated the  Divine  vengeance  on  his  head,  if  what  he  shall  after- 
wards say  should  be  false;  and  having  done  that,  it  is  perfectly 
irrelevant  and  unnecessary  to  ask  any  fiirther  questions.  (1) 

The  evidence  of  Quakers,  and  the  members  of  other  sects  AffirmatioD  in 
who  refused  to  take  a  formal  oath  in  any  shape,  was  for  a  long  Q^ke«  ^ST 
time  held  inadmissible.     By  the  stat.  of  the  7  &  8  W.  3,  c.  34,  Moramns. 
the  solemn  affirmation  of  Quakers  was  admitted  to  have  the  same 
efiect  as  an  oath  in  civil  cases,  but  they  continued  to  be  excluded 
from  giving  evidence  in  criminal  cases,  until  a  very  recent 
period.  This  disability  has  now  been  entirely  removed,  by  stat.  9 
Geo.  4,  c.  32,  by  which  Quakers  and  Moravians  are  allowed  to 
give  evidence  upon  their  solemn  affirmation  in  all  cases,  criminal 
as  well  as  civil.    And  by  a  later  enactment  (2)  their  affirmation 
is  to  be  of  the  same  force  and  effect  as  an  oath  in  the  usual 
form,  in  all  cases  when  an  oath  is  by  law  required.     By  another 
statute  (3)  a  similar  provision  is  made  in  &vour  of  a  religious 
sect  called  Separatists. 

It  was  formerly  laid  down  by  writers  on  the  law  of  evidence, 
on  the  authority  of  a  dictum  of  Sir  £.  Coke,  (4)  that  excom- 
municated persons  were  not  competent  witnesses,  on  the  ground 
that  persons  excluded  from  the  Church  could  not  be  under  the 
influence  of  any  religion.  But  this  species  of  disability,  if  it 
ever  existed,  has  been  entirely  removed  by  the  stat  58  Geo.  3, 
c.  1^,  s.2,3,  which  enacted,  that  persons  excommunicated  shall 
in  no  case  incur  any  civil  penalty  or  disability. 

(1)  By  Lord  Tenterden,  C.  J.,  2  (4)  2  Bulstr.  155.    Att.  Gen.  o 
Br.  &  Bing.  284.  Griffith.    See  B.  N.  P.  292.    Gilb 

(2)  3&  4  W.  4,  c.  49.  Evid.  146, (3d  edit.) 

(3)  3  &  4  W.  4,  c.  82. 
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CHAPTER  III. 


OF   INCOMPETENCY   FROM    INFAMY  OP  CHARACTER. 


Oenefal  rule* 


Distinctioo  be- 
tween legal 
and  moral 
infamy  of 
chaiacter. 


A  third  cause  of  incompetency  is  infamy  of  character,  pro-> 
ceeding  from  conviction  of  certain  offences* 

The  conviction  of  an  in&mous  crime,  followed  by  judgment^ 
disqualifies  a  person  from  giving  evidence  in  our  courts  of 
justice;  (1)  and  persons  rejected  for  this  cause,  are  said  to 
be  incompetent  on  account  of  the  infamy  of  their  character^ 
There  is  a  distinction  between  in&my  of  character  in  the  ordi- 
nary sense  of  the  expression,  and  that  legal  infamy  which 
results  from  the  sentence  of  a  court  of  justice.  *'  If,"  says  Sir 
W.  Scott,  (2)  **  a  man  is  stigmatized  by  public  fame  only,  it 
affects  the  credit  of  his  testimony,  but  not  his  admission  to  the 
formal  character  of  a  witness."  And  it  frequently  happens,  that 
a  witness  is  suffered  to  give  evidence,  because  not  absolutely 
disqualified  by  the  rule  of  law,  though  he  may  be  &r  lower, 
in  point  of  credit  and  real  character,  than  another  who  is 
excluded  as  incompetent.  (3)  Writers  on  the  law  of  evidence 
always  distinguish  between  the  infamia  juris,  and  the  irtfamia 
facti;  the  former  of  which  may  destroy  the  credibility  of  a  wit- 
ness, but  the  latter  only  can  affect  his  competency. 


(1)  Our  earliest  writers  notice 
this  cause  of  dismialification.  And 
the  rule  of  the  Homan  law  was 
similar, "  PabUco  judicio  damnati 
et  non  in  integrum  reatituti,  admit- 
tendi  non  aunt  ad  testimonii  fidem." 
DiR.  1. 22,  tit.  5,  de  Testibus,  art.  3, 
8.  5. 

(2)  2  Dods.  188,  case  of  Ville  de 


Varsovie. 

(3)  This  occasional  inconristency 
is  the  unavoidable  consequence  of 
a  fixed  eenend  rule  of  ezdusioo, 
and  of  the  well  known  principle  of 
olur  law,  that  every  man  is  pre- 
sumed to  be  innocent  of  a  ctmie 
until  his  guilt  has  been  established 
in  a  court  of  justice* 
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The  principle  upon  which  this  rule  of  exclusion  is  founded, 

1  .  »       ,  fn*  t*        •    •  1  .1  Principle  of 

nas  given  nse  to  some  dinerence  ot  opinion ,  and  there  are  not  the  rule, 
wanting  authorities,  which  appear  to  rest  the  incompetency  of 
such  persons,  as  witnesses,  on  the  ground  of  punishment  for  the 
oflfence ;  but  it  is  clear  that  this  cannot  be  the  correct  prin- 
ciple, for  the  testimony  of  a  witness  is  the  privilege  of  the 
party  who  requires  it,  or  of  the  public,  and  not  of  the  witness 
himself.  Another  ground,  upon  which  this  rule  appears  to 
have  been  established,  is,  that  the  testimony  of  persons  con- 
victed of  infsimous  crimes  is  devoid  of  all  presumption  of 
credit,  and  would  therefore  be  more  likely  to  mislead  than 
to  assist  in  the  investigation  of  truth  in  Courts  of  Justice. 
Thus,  Sir  W.  Scott^  in  the  judgment  from  which  a  quotation 
has  been  already  made,  observes  that  **  the  law  considers  the 
commission  of  a  crime  of  this  nature  to  imply  such  a  dereliction 
of  moral  principle  on  the  part  of  the  witness,  as  carries  with  it 
the  conclusion,  that  he  would  entirely  disregard  the  obligation 
of  an  oath.'Xl)  And  C.  B.  Gilbert  observes  upon  the  same 
subject,  that  ^'the  producing  such  a  witness  is  perfectly 
ineffectual,  because  the  credit  of  his  oath  is  overbalanced  by 
the  stain  of  his  iniquity.**(S)  It  may  be  objected  against  the 
propriety  of  this  reasoning,  that  it  does  not  follow,  because  the  ezdSi^Eu^ 
moral  principle  of  a  witness  has,  upon  a  former  occasion,  proved 
too  weak  to  resist  a  particular  temptation  of  self  interest, 
that  therefore  the  witness  ought  to  be  accounted  wholly 
undeserving  of  credit,  when  there  may  be  no  temptation 
to  lead  him  astray,  or  where  it  may  be  reasonably  sup- 
posed that  the  oath  he  takes,  and  the  fear  of  the  temporal 
punishment  annexed  to  perjury,  will  not  be  without  influence 
in  causing  him  to  adhere  to  the  truth.  (3)  It  may  also  be  re- 
marked, that  there  is  the  less  danger  in  admitting  this  testimony, 
because  the  very  circumstance  of  the  conviction  operates  as  a 
safeguard,  by  forewarning  the  jury  to  be  cautious  in  receiving 


U)  2  Dods.  Rep.  188.  shewing,  or  by  other  evidence  to 

(2)  Gilb.  Evid.  143,  (4th  edit);  have  foresworn  himself  as  to  a  par- 
and  see  per  Willes,  C.  J.  Purdock  ticular  fact,  it  does  not  follow  that 
t.  Mackinder,  Willes,  Q6*I,  he  can  never  afterwards  fed  the 

(3)  In  R.  V.  Teal,  11  East,  311.  obligation  of  an  oath.  And  in 
Lord  Ellenborough  says,  "Though  Gilbert.  Evid.  139,  it  is  said  that 
a  person  may  be  proved  en  his  own  "  if  the  mother  of  a  bastard  child 
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the  statements  of  the  witness.  The  distinction  between  the 
ofiencesi  the  conviction  for  which  does,  or  does  not,  disqualify 
a  witness,  is  often  purely  technical;  whilst  the  modes,  by  which 
the  competency  of  infamous  witnesses  may  be  restored,  shew 
that  the  objection  to  such  witnesses,  which  is  capable  of  being 
removed  by  circumstances  wholly  immaterial  to  their  credit, 
is  not  of  a  very  substantial  nature. 

It  is  to  be  observed  that,  in  practice,  witnesses  are  rarely 
rejected  on  the  ground  of  infamy, — in  consequence  of  the  diffi- 
culty of  establishing  the  incompetency  by  producing  formal 
evidence  of  the  conviction  and  judgment,  especially  where 
there  is  no  previous  notice  that  the  particular  witness  is  to  be 
produced;  besides,  that  there  are  various  modes  by  which 
witnesses,  who  have  incurred  this  disqualification,  may  be 
restored  to  competency.  The  cross-examination  of  the  witness, 
as  to  the  fact  of  his  previous  conviction,  generally  produces  all 
the  effect  of  discrediting  him,  which  can  properly  be  desired* 

In  treating  of  the  subject  of  incompetency  from  infamy,  it  is 
proposed,  in  the  present  chapter,  to  consider  what  ofiences  in- 
capacitate ;  what  is  the  effect  and  extent  of  the  incapacity;  how; 
incompetency  from  infamy  of  character  is  to  be  proved ;  and  how 
a  witness  who  has  incurred  this  disability,  may  be  restored 
to  competency.  The  next  chapter  will  treat  of  the  evidence  of 
accomplices,  informers,  and  self-discrediting  witnesses,  a  sub- 
ject, connected  with  this  branch  of  the  law  of  evidence",  which, 
from  its  importance,  appears  to  deserve  a  separate  consideration. 


charge  two  persons,  she  loses  her 
credibility ;"  "  which,"  says  Lord 
Ellenborough,  'Ms  observed  with 
reference  to  the  distinction  between 
credibility  and  competency.  But  if 
incompetency  from  infamy  of  cha- 
racter proceeds  on  the  ground  of 
an  entire  want  of  credibility,  it  is 
not  easy  to  understand,  why  there 
should  DC  any  distinction  between 
the  case  of  a  witness,  who  has  been 
convicted  of  perjury,  and  one  who 
has  not  been  convicted,  but  admit 
having  committed  the  offence."  Yet, 
as  we  shall  presently  see,  the  one  is 
a  competent  and  the  other  an  incom- 
petent witness.  It  is  also  difficult 
to  conceive,  with  reference  to  this 


principle,  why  the  suffering  of  the 
punishment  awarded  bylaw  for  the 
offence,  should  occasion  a  restora- 
tion of  competency  in  these  cases ; 
for  although  the  endurance  of  the 
punishment  may  satisfy  the  ends 
of  pubUc  justice,  it  is  not  easy  to 
explain,  how  it  can  operate  to  im- 
prove the  character  and  credit  of  a 
convict.  But  the  true  source  of 
many  of  these  apparent  inconsis- 
tencies in  the  law  of  evidence  is  to 
be  found  in  the  disinclination  of  the 
courts  in  modern  times  to  shut  out 
evidence  unnecessarily,  and  in  their 
endeavours  to  restrain  as  much  as 
possible  the  old  rules  of  exclusion. 
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1.    What  Offences  Incapacitate, 

There  are  many  ofiences   which   our   law  considers  such  what  offences 
blemishes  on  the  moral  character,  as  to  incapacitate  the  party  ''^capacitate. 
convicted  from  giving  evidence.     Of  this  kind   are   treason, 
prcemunirei  and  the  whole  class  of  ofiences  which  come  under  Treason  and 
the  denomination  of  felony.  (1)     Petty  larceny  was  formerly  an      °°^'  . 
exception  to  the  rule  which  disqualifies  for  conviction  of  felony ;  (2) 
but  the  distinction  between  grand  and  petty  larceny  having 
been  abolished,  and  the  latter  being  made  subject  to  all  the  in- 
cidents of  the  former,  (3)   that  exception  now  no  longer  exists. 


It  has  been  generally  laid  down  by  writers  on  the  law  of  CrimmfaUu 
evidence,  that  every  species  of  the  crimen  falsi  renders  the 
party  convicted  an  incompetent  witness.  (4)     The  term  crimen 
falsi  is  one  which  has  been  imported  from  the  Roman  law  into 
ours,  and  the  precise  extent  of  the  signification,  which  it  has  re- 
ceived in  our  law  appears  to  be  involved  in  some  degree  of 
uncertainty.     It  is  clear  that  a  conviction  for  forgery  will  dis-  Forgery— per- 
qualify ;  (5)  as  will  also  all  offences  tending  to  pervert  the  pub-  ^^^' 
lie  administration  of  justice,  by  the  introduction  of  falsehood 
and  fraud.     Of  this  nature  are  perjury,  and  subornation  of  per- 
jury ;   attaint  of  false  verdict ;  (6)   bribing  a  witness  to  absent  Bribing  a  wit- 
himself,  in  order  that  he  may  not  give  evidence ;  (7)  conspiring  to  °®^ 
procure  the  absence  of  a  witness ;  (8)  conspiring  to  accuse  another 
person  of  a  capital  offence  ;  (9)  barretry ;  (10)  and  other  offences 
of  a  similar  character.     But  it  does  not  appear,  that  every  of- 
fence, which  involves  the  charge  of  falsehood  or  fraud,  will  ren-  conspiracy— 
der  a  witness  incompetent ;  and  in  a  modern  case  in  the  Admiralty  f'*«^* 


(1)  Co.  Lit.  6,  h.  Com.  Dig. 
Teatm.  A.  6.  2  H.  P.  C.  277. 
Fortesc.  Rep.  209*  Jones  v.  Mason, 
2  Stra.  833.  Walker  v.  Kearney, 
2  Stra.  1 148. 

(2)  Stat.  31  Geo.  3,  c.  35.  Be- 
fore this  statute  petty  larceny  dis- 

Soalified,  see  2  H.  P.  C.  277.    Pen- 
ock  V.  Mackinder,  Willes,  ^^7- 

(3)  Stat.  7  &  8  Geo.  4,  c.  29, 
8.  2.  The  consequence  of  incapa- 
citating witnesses  was  probably  not 
contemplated  by  the  legislature. 

(4)  Bui.  N.  P.  291.  Gilb.  Evid. 
141.  Co.  Lit.  6, 6,  n.  1,  (Harg.  edit.) 

(5^  2  Hale  P.  C.  277.      Com. 

VOL,  I. 


Dig.  Testm..  A.  5.    Co.  Lit.  6,  b. 
B.  N.  P.  291. 

(6)  See  authorities  cited,  n.  b, 
supra, 

(7)  Adjudged  in  Clancy's  case,  by 
seven  Judges,  Holt,  C.  J.,  doubting 
at  first,  Fortesc.  Rep.  208. 

(8)  Bushell  V.  Barrett,  Ry.  &  Mo. 
N.  P.  C.  434 

(9)  2  H.  P.  C.  277.  11  Rep.  99,  a. 
Hawk.  P.  C.  b.  1,  c.  72,  s.  9.  Com. 
Dig.  Testm.  A.  5.  See  R.  v, 
Crossby,  2  Leach,  C.  C.  496. 

(10)  R.  v.  Ford,  2  Salk,  690. 
B  N.  P.  292. 
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Court,  which  underwent  much  discussion.  Sir  W,  Scott  deter- 
mined, on  great  consideration,  that  a  conviction  for  a  conspiracy 
to  commit  a  fraud,  in  raising  the  price  of  the  funds  by  false  re- 
ports, would  not  render  an  affidavit  of  the  convicted  party  inad- 
missible. (I)  Lord  Tenterden  also  appears  to  have  enter- 
tained the  same  opinion  in  a  subsequent  case,  which  occurred  at' 
Nisi  Prius.  (2) 


Gaming. 


A  conviction  for  keeping  a  public  gaming  house  has  been 
thought  not  to  render  a  witness  incompetent.  (3)  But  it  seems 
that  a  person  who  has  been  convicted  under  the  9th  Ann.  c.  14, 
s.  5,  of  winning  at  the  games  mentioned  in  that  statute,  by  firaud 
or  ill  practice,  would  be  incapacitated;  for  the  statute  expressly 
enacts,  that  the  party  convicted  shall  be  deemed  infamous ;  and 
one  of  the  legal  consequences  of  infamy  is  incapacity  to  give 
evidence.  (4) 


Outlawry. 


Judgment  of  outlawry  for  treason  or  felony  has  the  same 
effect  as  judgment  after  a  verdict  or  confession,  (5)  and  it  there- 
fore follows,  that  such  an  outlaw  cannot  be  a  competent  wit- 
ness. (6)  But  outlawry  in  a  personal  action  is  no  ground  of 
exception.  (7) 


lafamous 
punishment  < 


Some  kinds  of  punishment  were  formerly  thought  to  be 
marks  of  infamy,  and  witnesses  were  frequently  rejected  after 
branding,  or  after  standing  in  the  pillory.  (8)  But  the  distinc- 
tion is  now  clearly  settled,  that  legal  infamy  arises  not  from 
the  nature  of  the  punishment,  but  from  the  nature  of  the 
offence.  (9)  The  maxim  is,  ex  delicto  non  ex  supplicio  emergit 
infamia.  (10) 


(1)  Case  of  Ville  de  Varsovie,  2 
Dods.  Adm.  R.  174. 

(2)  Crowther    v.    Hopwood,    3 
Stark.  N.  P.  C.  21. 

(3)  R.    V.    Grant,    Ry.   &   Mo. 
N.  P.  C.  270,  by  Abbott,  C.  J. 

(4)  Co.  Lit.  6,  b.     Fortsc.  208. 

(5)  3  Inst.  212.     Hawk.  P.   C. 
b.  2,  c.  48,  8.  22. 

(6)  Celier's  case.  Sir  T.  Rajrm. 
369. 

(7)  Co.   Lit.   6,  b.     Com.   Dig. 


Testm.  A.  6.     Hawk.  P.  C.  b.  2,  c. 
48    s.  22 

(8)  2  Hale,  P.  C.  277.  Co.  Lit. 
6,  b,    2  Dods.  Rep.  187. 

(9)  Gilb.  Evid.  277.  B.  N.  P. 
292.  R.  V,  Davis,  5  Mod.  75.  R. 
r.  Ford,  2  Salk.  690.  Pendock  r. 
MackiDder,  WiUes,  666.  2  Wils. 
18.  S.  C.  Fortesc.  Rep.  209.  Prid- 
die's  case,  2  I^ach,  496. 

(10)  Xhe  various  criterions  of  lega} 
infamy  which  have  been  enume- 
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3.  Extent  and  Effect  of  Disability. 

As  persons  convicted  of  infamous  offences  cannot  be  wit-  Affidavits. 
nessesy  their  affidavits  are  inadmissible  in  any  suit  or  proceed- 
ing between  other  parties.  With  regard  to  proceedings  to 
which  they  are  themselves  parties,  it  has  been  held  that  they 
are  incapable  of  making  affidavits  as  complainants ;  (1)  but  their 
affidavits  have  been  received  for  the  purpose  of  exculpating  or 
defending  themselves.  (^)  Upon  the  same  principle,  before 
Quakers  had  been  made  competent  witnesses  in  criminal  pro- 
ceedings, their  affirmations  were  admitted  upon  a  criminal 
charge  against  themselves. 


When  a  witness  becomes  incompetent  from  infamy,  the  effect 
is,  for  some  purposes,  the  same  as  if  he  were  dead ;  and  if  he 
has  been  attesting  witness  to  any  written  instrument  before 
conviction,  proof  may  be  given  of  his  hand-writing.  (3) 

8,  Proof  of  Incompetency. 

Incompetency  arising  from  conviction  of  an  infamous  crime,  judgment. 
can  only  be  established  by  proof  of  the  conviction  and  judgment 
in  due  course  of  law.    The  fact  of  the  party  having  committed 
the  offence  cannot  be  proved  vivd  voce^  (4)  nor  will  even  an  ad- 
mission by  the  witness  himself  of  having  been  confined  in  a  gaol 


rated  in  the  text,  may,  perhaps, 
appear  to  be  not  altogether  satis- 
factory. With  respect  to  perjury,  it 
may  bie  thought  by  some,  that  a  man 
who,  from  motives  of  interest,  has 
been  led  to  violate  an  oath  in  one  in- 
stance, is  unfit  to  be  trusted,  even 
where  he  has  no  assignable  motive 
for  giving  false  evidence :  or  rather, 
that  some  latent  motive  ought  always 
tobesuspected,sufficient  to'counter- 
balance  in  his  mind  both  the  effect  of 
the  oath,  and  the  fear  of  punishment 
for  perjury,  (but  see  per  Lord  Ellen- 
borough,  1 1  East,  311,  ante,  p.  1 5,  n. 
(3)o  li,  however,  this  should  be  the 
case  in  the  particular  crime  of  per- 
jury, the  reasoning  is  not  so  intelli- 
gible, with  regard  to  many  other  of- 
fences. The  adoption  of  the  class  of 
offences,  falling  within  the  technical 
definition  offdowf,  as  one  of  the  cri- 
terions  of  incapacity,  may  be  object- 


ed to  on  the  ground,  that  there  are 
many  offences,  of  a  more  serious 
description,  falling  under  the  de- 
finition of  misdemeanors,  which 
do  not  produce  incompetency.  In 
the  present  day,  the  distinction  be- 
tween several  felonies  and  misde- 
meanors is  purely  technical.  With 
respect  to  some  of  the  particular 
misdemeanors,  which  produce  in- 
competency, they  appear  distin- 
guishable from  others  which  have 
not  the  like  effect,  rather  upon  the 
ground  of  authority,  than  on  auy 
well  defined  principle. 

(1)  1  Salk.  461.    2  Stra.  1148. 

(2)  Davis  and  Carter's  case,  2 
Salk.  461.  Charles  worth's  case, 
cited  by  the  court  in  Walker  v, 
Kearney,  2  Stra.  1148. 

(3)  Jones  V.  Mason,  1  Stra.  833. 

(4)  1  Sid.  51. 
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,  for  felony,  (I)  or  of  his  having  been  guilty  of  perjury,  make 
him  incompetent,  however  it  may  affect  his  credit.  (2)  The 
rule,  most  commonly  laid  down,  is  that  a  conviction  makes 
the  witness  incompetent ;  but  it  is  not  to  be  understood,  that 
incompetency  arises  from  the  conviction  alone,  for  that  may 
have  been  quashed,  on  motion  in  arrest  of  judgment  (3)  It 
is  necessary  to  prove  the  judgment  ^s  well  as  the  convic- 
tion, and  this  must  be  done  in  the  usual  way  by  the  record 
'  or  a  copy.  (4) 

The  proceedings  must  appear  to  be  regular,  and  when 
they  have  taken  place  in  another  Court,  it  must  appear  from 
the  record  that  it  was  a  Court  of  competent  jurisdiction. 
A  document,  purporting  to  be  an  indictment  and  conviction, 
is  imperfect  as  a  record  without  a  caption ;  since  the  caption 
^hews  by  what  authority  the  indictment  was  found ;  and  the 
indictment  must  state  all  circumstances  essential  to  constitute 
the  offence.  (5) 

4.   Competency  how  restored, 

A  person  convicted  of  an  infamous  crime,  being  thus  disabled 
from  giving  evidence,  it  remains  to  be  considered  by  what 
means  the  disability  may  be  removed. 

The  competency  of  the  witness  may  be  restored : — 1st,  By 
reversal  of  the  judgment,  or  of  the  other  proceedings  producing 
the  disqualification  ;  Sndly,  By  pardon ;  and  Sdly,  By  enduring 
the  punishment  awarded  for  the  offence. 

1st.  Reversal  of  the  Judgment, 

Due  proof  of  the  judgment  having  been  given  by  the  party 
objecting  to  the  witness,  the  opposite  party  may  shew  that  such 
judgment  has  been  reversed  on  a  writ  of  error.     So,  if  the  dis- 


(1)  R.  V.  Castell   CareinioD,  8  A.  5.    Sutten  v.   Bishop,  4  Bur. 
East,  7S,  2283. 

(2)  R.  V.  Teal,   11   East,    309.  (4)  8  East,  78.    See  post,  Proof 
Rands  v.  Thomas,  5  M.  &  S.  244.  of  Judgments. 

(3)  Lee  V.    Gansell,    Cowp.    8.  (5)  Cooke  v.  Maxwell,  2  Stark. 
€ilb.  Evid.  129.  Com.  Dig.Testra.  N.  P.  C.  183. 
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qualification  arise  from  outlawry  for  treason  or  felony,  the  re- 
versal of  the  outlawry  may  be  shewn  in  like  manner*  In  a 
case  where  it  was  objected,  that  the  witness  had  been  attainted 
by  a  statute,  which  subjected  him  to  the  penalties  of  an  at- 
tainder, unless  he  surrendered  before  a  certain  day,  (which  is  a 
kind  of  parliamentary  outlawry,)  the  objection  was  met  by  shew- 
ing, that  the  witness  had  surrendered  conformably  with  the  act ; 
and  a  record  of  a  proceeding,  commenced  on  the  part  of  the 
crown,  and  defended  on  the  part  of  the  witness  by  a  plea  of 
surrender,  which  the  Attorney  General  confessed  to  be  true, 
was  allowed  to  be  conclusive  proof  of  the  fact  of  the  surrender 
within  the  limited  time.  (1)  This  however  was  not  evidence  in 
the  nature  of  a  reversal  of  the  attainder,  but  its  effect  was  to 
shew,  that  the  penalties  of  the  act  had  never  been  incurred  by 
the  witness. 

• 

&%.  Pardon. 

The  competency  of  a  witness  may  be  restored  by  a  par-  £ffcct  of  par- 
don from  the  crown  under  the  great  seal.  Whatever  doubts  **®°- 
were  formerly  entertained  upon  the  subject,  (^)  it  has  long 
since  been  settled,  that  a  pardon  not  only  takes  off  every  part 
of  the  punishment,  but  also  clears  the  party  from  the  legal  disa- 
bilities of  infamy  resulting  from  his  offence.  (3)  A  pardon  is 
said  to  make  the  witness  a  new  creature,  and  to  give  him  a 
new  capacity ;  the  crime  may  indeed  be  urged  against  him  as 
affecting  his  credit,  but  his  competency  is  entirely  restored. 

This  rule  must  however,  as  it  seems,  be  understood  subject  to 
one  qualification.  A  pardon  will  always  restore  competency,  when 
the  disability  is  a  consequence  of  the  judgment,  according  to  the 
ordinary  rules  of  law ;  but  where  the  disability  is  annexed  to 
the  conviction  of  a  particular  offence  by  the  express  words  of 
a  statute,  it  is  laid  down  that  a  pardon  will  not  in  such  a  case 


(1)  Lord  Lovat's  case,  9  St.  Tr. 
652,  665,  fol.  ed.  S.  C.  18  How. 
St.  Tr.  1004,  1011. 

(2)  Sec  per  Lord  Coke,  Brown  v, 
Crashaw,  2  Bulst.  154.  By  Dod- 
dridge, J.,  in  Harris  v.  White, 
Palm.  412,  Latch.  81,  and  other 

^cta  cited  2  Hai^.  Jur.  Arg.  263. 

(3)  Cuddington  p.  Wilkins,  Hoh. 


67,  82.  Rookwood's  case.  Rep. 
temp.  Holt.  685.  4  St.  Tr.  682, 
fol.  ed.  13  Howell's,  St.  Tr.  185. 
Crosby^B  case,  Lord  Raym.  39. 
Lord  Castlemain's  case,  Sir  T. 
Raym.  379.  2  H.  P.  C.  278.  Com. 
Dig.  Testm.  A.  5.  Reilly's  case. 
Leach,  510.  Lord  Warwick's  case, 
13  Howell's,  St.  Tr.  1003. 
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restore  competency,  for  the  prerogative  of  the  crown  is  controlled 
by  the  act  of  the  legislature.  (I)  Thus,  if  a  man  be  found 
guilty  on  an  indictment  for  perjury  at  common  law,  a  pardon 
from  the  crown  will  make  him  a  good  witness ;  but  if  be  be 
convicted  of  perjury,  or  subornation  of  perjury,  on  the  stat. 
5  Eliz.  c.  9,  he  will  not  be  rendered  competent  by  a  pardon, 
for  the  statute  expressly  provides  that  he  shall  never  be  ad- 
mitted to  give  evidence  in  any  Court  of  Record,  until  the  judg- 
ment be  reversed. 


Proof  of  par- 
don. 


In  order  to  prove  a  pardon,  it  must  be  produced  under  the 
great  seal.  And  if  the  pardon  is  conditional,  the  performance  of 
the  condition  ought  to  be  shewn,  (2)  for  on  that  depends  all  its 
efficacy.  Thus,  where  the  pardon  is  on  condition  of  transporta- 
tion for  a  number  of  years,  the  witness  is  not  competent  before 
the  expiration,  or  other  lawful  determination,  of  the  term.  (3) 


Pardon  under 
tjgn  manual. 


Where  a  warrant  is  granted  under  the  sign  manual,  coun- 
tersigned by  a  principal  Secretary  of  State,  for  a  free  or  con- 
ditional pardon  of  a  person  convicted  of  felony,  his  discharge 
from  custody  in  the  case  of  a  free  pardon,  and  the  performance 
of  the  condition  in  the  case  of  a  conditional  pardon,  will  have 
the  same  effect  as  a  pardon  under  the  great  seal,  in  regard  to  the 
felony  for  which  the  pardon  is  granted.  (4) 


The  restoration  to  competency,  by  means  of  a  pardon,  pro- 
bably proceeded  on  the  ground  of  a  presumption,  that  the  par- 
don was  granted  in  consequence  of  the  error  of  the  court,  which 
pronounced  the  conviction ;  because  as  Courts  of  Justice  are 
not  infallible,  there  may  be  perfect  innocence,  notwithstanding 
a  legal  conviction  of  guilt.  (5)  Pardons  are  not  unfi^quently 
granted  for  the  purpose  of  procuring  the  evidence  of  a  witness 
as  to  some  offence,  which  might  otherwise  go  unpunished. 
Thus  the  crown  has  the  power  of  supplying  evidence,  or  with- 
holding it ;  and  convicts,  in  the  hope  of  receiving  a  i>ardon, 


(1)  2  H.  P.  C.  278.  R.  V.  Greepe, 
2  Salk.  514.  1  Lord  Raym.  256. 
S.  C,  R.  V,  Ford,  2  Salk.  69O. 
Croab/s  case,  2  Salk.  689.  B.  N.  P. 
292.  Hawk.  6. 2,  c.  46,  s.  112.  R. 
V.  Warden  of  the  Fleet,  Rep.  temp. 
Holt,  135.     Anm,  3  Salk.  135. 


(2)  Hawk,  h,  2,  c.  Z7, 8.  45. 

(3)  Ibid,  Burridge's  case,  3  P. 
Wms.  485.  See  Badcock's  case. 
Rubs.  &  Ry.  Cr.  Ca.  248. 

(4)  Stat.  7  &  8  G.  4,  c.  28,  s.  13. 

(5)  See  Mr.  Har^ve's  Tract  oa 
the  effect  of  the  King's  pardon  for 
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may  be  tempted  to  exaggerate  and  strain  their  evidence.  There 
is  danger^  that  the  course  of  public  justice  may  thus  be  inter- 
rupted ;  andy  in  point  of  credibility,  such  a  witness  must  be  re- 
garded in  the  same  light  (if  not  worse),  after  a  pardon  as  before.  (1) 
It  has  happened,  that,  for  the  purpose  of  a  single  prosecution, 
no  less  than  five  convicts  have  been  pardoned,  thus  escaping 
the  punishment  due  to  their  crimes  : — whereas,  if  such  evidence 
could  be  used  without  a  pardon,  it  would  be  more  free  from 
suspicion,  and  the  ends  of  Justice  would  be  more  effectually 
attained. 

Sdly.  Effect  of  enduring  the  Punishment  for  the  Offence. 

The  restoration  of  competency,  by  suffering  the  punishment 
awarded  for  the  ofience,  depends,  at  the  present  day,  upon  the 
provisions  of  the  stat.  9  Geo.  4,  c.  32,  Before  the  passing  of  statute  9  Geo. 
this  act,  the  endurance  of  the  punishment  in  many  cases  ope-  ^'  ^'  ^'  **  ^' 
rated  to  restore  competency,  but  the  law  upon  this  subject  was 
involved  in  some  confusion,  in  consequence  of  the  recent  exten- 
sive changes  effected  in  the  criminal  law  of  the  country.  By  the 
3rd  sect,  of  this  statute,  after  reciting  that  it  was  expedient  to 
prevent  all  doubts  respecting  the  civil  rights  of  persons  con-  Felonies. 
victed  of  felonies,  not  capital,  who  had  undergone  the  punish- 
ment to  which  they  had  been  adjudged,  it  is  enacted,  '^  that 
where  any  offender,  hath  been,  or  shall  be  convicted  of  any 
felony,  not  punishable  with  death,  and  hath  endured,  or  shall 
endure  the  punishment  to  which  such  offender  hath  been  or 
shall  be  adjudged  for  the  same,  the  punishment  so  endured 
hath  and  shall  have  the  like  effect  and  consequences  as  a 
pardon  under  the  great  seal,  as  to  the  felony  whereof  the 
offender  was  so  convicted.  Provided  always,  that  nothing 
herein  contained,  nor  the  enduring  of  such  punishment  shall 


Perjury.  2  Hargr.  Jur.  Ar^.  and  2 
Hale,  278.  Crosby^s  case,  5  Mod.  1 5. 
(1)  This  doctrine,  of  the  restora- 
tion of  a  witness's  credit  by  a  par- 
don, appears  to  be  of  modem  orifi^in. 
Lord  Coke,  2  Bulstr.  154,  is  an 
authority  against  it,  and  the  maxim 
was  "  Poena  potest  tolli,  culpa  pe- 
rennis  erit."  lliere  is  considerable 
fluctuation  of  opinion  upon  the 
subject,  in  the  trials  arising  out  of 


the  Popish  Plot,  particularly  with 
ref,(ard  to  the  evidence  of  Danjjjer- 
field,  7  St.  Tr.  296,  1054,  1083. 
But  Lord  Holt,  after  the  Revolution, 
appears  lo  have  firmly  established 
the  doctrine.  Crosby's  case,  12 
Howell's  St.Tr.  1296.  It  was  de- 
bated till  1696  in  Rookwood's  case, 
13  Howell's  St.  Tr,  183.  See  2  Hale, 
278.  2  Salk.  690.  Fitzg.  107.  1 
Lord  Raym.  39.  Sir  T.  Raym.  639. 
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prevent  or  mitigate  any  punishment^  to  which  the  ofiender 
might  otherwise  be  lawfully  sentenced  on  a  subsequent  con- 
viction for  any  other  felony/* 

We  have  already  seen  that  a  pardon  under  the  great  seal 
operates  as  a  complete  restoration  of  the  competency  of  a  wit- 
ness^ who  has  been  convicted  of  a  disqualifying  offence.  And 
since  the  above  enactment,  the  endurance  of  the  punishment 
awarded  will  have  precisely  the  same  operation  in  all  cases  of 
felonies  not  capital. 

Misdemeanors.  A  separate  provision  i^  introduced  in  the  same  statute,  rela- 
tive to  misdemeanors,  by  sect  4,  which  is  as  follows :  "  And 
whereas  there  are  certain  misdemeanors,  which  render  the 
parties  convicted  thereof  incompetent  witnesses,  and  it  is  ex- 
pedient to  restore  the  competency  of  such  parties,  after  they 
have  undergone  the  punishment;  be  it  therefore  enacted,  that 
when  any  offender  hath  been  or  shall  be  convicted  of  any 
such  misdemeanor,  (except  perjury  or  subornation  of  perjury,) 
and  hath  endured  or  shall  endure  the  punishment  to  which 
such  offender  hath  been  or  shall  be  adjudged  for  the  same, 
such  offender,  shall  not,  after  the  punishment  so  endured,  be 
deemed  to  be  by  reason  of  such  misdemeanor  an  incompetent 
witness  in  any  court  or  proceeeding,  civil  or  criminal/'  This 
enactment  expressly  restores  to  competency,  in  all  cases,  ex- 
cept perjury  or  subornation  of  perjury,  persons  convicted  of 
misdemeanors,  after  suffering  the  punishment  awarded  by 
their  sentence. 

Endurance,  Questions  may  sometimes  arise,  .as  to  what  will  amount  to  an 

what  18.  endurance  of  the  punishment,  within  the  meaning  of  the  statute. 

In  a  case  of  this  nature,  which  arose  upon  an  enactment  of  a 
similar  description  in  a  statute  now  repealed,  (1)  where  a  witness 
had  been  convicted  of  grand  larceny,  and  sentenced  to  trans- 
portation for  seven  years,  but  had  been  confined  for  that  time  in 
the  hulks  and  then  discharged;  it  was  held,  that  such  confine- 
jnent  under  the  sentence  of  transportation  restored  his  compe- 

(1)  Badcock's  case,  Rus6»&  Ry.  C.  C.  248. 
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tency,  and  the  judges  thought  that  the  circumstance  of  his  having 
twice  escaped  for  a  few  hours  each  time,  made  no  difference,  as 
he  had  been  brought  back  and  confined  for  the  remainder  of 
the  term.  (1) 

I 

CHAPTER  IV. 

OF   THE   EVIDENCE   OF   ACCOMPLICES,    INFORMERS,     AND   SELF- 
DISCREDITING  WITNESSES. 


Section  I. 

Of  the  Admissibility  of  Accomplices, 

It  has  been  shewn  in  the  preceding  chapter,  that  a  witness  is 
not  incompetent  from  infamy  of  character,  unless  a  conviction 
and  judgment  are  proved  against  him,  though  he  may  himself 
admit  that  he  has  been  guilty  of  an  infamous  crime.  And  it  is 
also  a  settled  rule  of  evidence,  that  a  witness  called  on  a  cri- 


(I)  In  ancient  times  competency 
was  restored  after  conviction  of 
any  offence  which  admitted  of  be« 
nent  of  clergy  bypurgation  before 
the  Ordinary.  The  stat.  18  Eliz. 
c.  7»  8. 3,  abolished  purgation,  and 
enacted,  that  after  allowance  of 
clergy,  and  burning  in  the  hand, 
the  offender  should  be  forthwith 
delivered  out  of  prison :  and  it  was 
held  upon  this  statute  that  the 
burning  in  the  hand  substituted  for 
purgation,  produced  the  same  effect 
as  purgation  in  restoring  compe- 
tency. By  various  subsequent  sta- 
tutes other  punishments  were  sub- 
Btitated  in  lieu  of  burning  in  the 
hand,  and  it  was  provided  that  the 
suffering  such  substituted  punish- 
ments should  operate  as  a  pardon, 
and  remove  all  incapacities.  But 
Ihese  enactments  were  confined  to 
clergyable  offences,  and  as  the  pri- 
vilege of  clergy,  at  common  law, 
extended  only  to  capital  felonies, 
and  not  to  petty  larcenies  or  mis- 
demeanors, persons  convicted  of 
these  minor  offences  remained  in- 
•competent,  notwithstanding  they 
xnight  have  endured  the  sentence 
of  the  law.  This  inconvenience  was 
in  partremoved  by  the  stat.  31  Geo. 


3,  c.  35,  which  enacted,  that  no  per- 
son should  become  incompetent  by 
reason  of  a  conviction  for  petty 
larceny.  By  the  7  &  8  Greo.  4,  c. 
28,  s.  6,  benefit  of  clergy  was  abo- 
lished ;  and  by  the  7  &  8  Geo.  4, 
c.  29«  s.  2,  the  distinction  between 
grand  and  petty  larceny  was  abo- 
lished, and  the  latter  made  subject 
to  all  the  legal  incidents  of  the 
former.  The  alterations  introdu- 
ced by  these  enactments  gave  rise 
to  the  stat.  9  Geo.  4,  c.  32,  s  3  and 

4,  the  provisions  of  which  are  in- 
serted m  the  text. 

It  does  not  seem  clear,  whether 
the  principle  of  restoration  to  com- 
petency, by  suffering  a  sentence,  has 
proceeded  on  the  ground  of  incom- 
petency being  in  the  nature  of  pun- 
ishment, or  on  the  ground  of  a  re- 
generating effect  of  punishment 
upon  the  moral  feelings  of  the  of- 
fender :  in  either  point  of  view,  the 
principle  is  not  justified  by  sound 
reasoning  or  by  experience.  On 
the  general  subject  of  the  incom- 
petency of  witnesses  from  infamy, 
see  a  Treatise  on  the  Incompe- 
tency of  Witnesses  by  R.  Whit- 
combe,  Esq.,  A.  D.  1824. 


General  rule. 
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minal  prosecution  will  not  be  incompetent,  on  the  ground  that 
he  has  been  an  accomplice  with  the  prisoner  at  the  bar,  in  the 
particular  crime  which  forms  the  subject  of  the  indictmenL 


Objections  to 
evidence  of 
accomplices. 


Distinction 

between 

accomplices 

and  other 

persons  of 

infamous 

character. 

infamy  and 
interest. 


With  respect  to  any  objection  that  might  be  made  against 
the  reception  of  the  evidence  of  accomplicesi  on  the  ground 
of  the  admitted  infamy  of  their  character,  there  appears  to  be 
no  distinction  between  an  accomplice,  who  acknowledges  that 
he  has  participated  in  the  commission  of  the  crime  with  which 
the  prisoner  at  bar  stands  charged,  and  any  other  witness, 
who  admits  that  he  has  been  guilty  of  a  similar  crime 
on  a  different  occasion.  But  the  testimony  of  an  accom' 
plice  is  usually  given  under  an  express,  or  implied  promise 
of  pardon :  sometimes,  in  the  expectation  of  receiving  a  re- 
ward on  the  prisoner's  conviction ; — ^and  this  peculiarity  in  the 
situation  of  an  accomplice,  undoubtedly,  appears  to  furnish  a 
much  stronger  ground  of  objection  to  his  evidence,  than  exista 
with  regard  to  witnesses  whose  conduct  has  been  equally  guilty^ 
but  who  do  not  give  their  evidence  from  the  same  interested 
motives.  It  has  however  long  since  been  settled,  that  an  un- 
convicted accomplice  is  not  an  incompetent  witness,  although 
he  may  have  had  a  promise  of  pardon  or  reward,  on  condi- 
tion of  giving  evidence  against  the  prisoner.  (1) 


Accomplices 
competent. 


The  evidence  of  accomplices  has  therefore  been  at  all  dmes 
admitted,  and  its  ^mission  has  been  supported  on  the  ground 
of  public  policy,  and  indeed  of  necessity,  on  account  of  its 
being  scarcely  possible  to  detect  conspiracies,  and  many  of  the 
worst  crimes,  without  their  information.  In  Charnock's  case  (2) 
Lord  Holt,  in  his  address  to  the  jury,  says,  '^  Conspiracies  are 
deeds  of  darkness  as  well  as  of  wickedness,  the  discovery 
whereof  can  properly  come  only  from  the  conspirators  them- 
selves; and  the  evidence  of  accomplices  has  been  allowed  good 
proof  in  all  ages,  and  they  are  the  most  proper  witnesses :  for 


(O  Tongue's  case,  Kel.  17.  1 
H.  P.  C.  303,  S.  C.  Layer's  case, 
10  St.  Tr.  259.  19  How.  St.  Tr. 
373.  S.  C.  Hawk.  P.  C.  b.  2, 
c.  46,  8.  135.  WiUes,  423,  425. 
3  £8p.  68.  4  East,  180.  Say.     289. 


R.  V.  Rookwood,  4  St.  Tr.  681. 
(2)  4  St.  Tr.  594.  S.  C.  12  How. 
1454,  referred  to  by  Lord  Ellenbo- 
rough  in  Despard's  case,  28  How. 
St.  Tr.  488. 
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otherwise,  it  is  hardly  possible,  if  not  altogether  impossible,  to 
have  full  proof  of  such  secret  contrivances.''  In  answer  to  an 
objection  of  the  prisoner,  that  ^'  although  an  accomplice  was  a 
l^al  witness,  he  was  not  a  good  one,"  Lord  Holt,  adds,  ''  the 
credit  of  what  he  says,  as  in  all  other  cases,  must  be  left  to 
.the  jury,  who  are  judges  of  the  matter  of  fact,  and  of  the  credi- 
bility of  witnesses." 

The  object  of  admitting  the  evidence  of  accomplices,  is  in  Object  of  ad- 
order  to  effect  the  discovery  and  punishment  of  crimes,  which  pUcwf  **^^^"' 
cannot  be  proved  against  the  ofienders,  without  the  idd  of  an 
accomplice's  testimony.     In  order  to  prevent  this  entire  failure 
of  justice,  recourse  is  had  to  the  evidence  of  accomplices,  and 
they  are  admitted  to  give  evidence  for  the  crown,  either  under 
an  express  promise  of  pardon,  offered  upon  certain  conditions  £xpreM  or  im- 
by  special  proclamation,  in  the  Gazette,  or  otherwise;   or,  p|ied promise 
more  commonly,  under  an  implied  promise  of  pardon,  on  con- 
dition of  their  making  a  full  and  fair  confession  of  the  whole 
truth.  (1)    In  the  former  case,  accomplices  who  comply  with 
the  proposed  conditions,  are  entitled  to  pardon  as  a  matter  of 
right ;  in  the  latter  case,  they  have  an  equitable  title  to  be 
recommended  to  mercy,  on  a  strict  and  ample  performance  of 
the  condition,  on  which  they  are  admitted  as  witnesses,  to  the 
satisfaction  of  the  presiding  judge.      This  equitable  right  Equitable 
cannot  be  pleaded  in  bar,  or  be  in  any  manner  set  up  as  a  legal  ^^^^  P^"^ 
defence  to  an  indictment  against  them  for  the  same  offences 
with  respect  to  which  they  have  appeared  as  witnesses  against 
others,  though  it  may  be  made  the  ground  of  a  motion  for 
putting  off  their  trial,  in  order  to  allow  time  for  an  application 
to  the  proper  quarter.  (2)    With  regard  to  other  ofiences  with 
which  the  prisoner  at  the  bar  is  not  charged,  an  accomplice  can 
derive  no  advantage  from  such  equitable  claim  to  a  pardon  : 
the  claim  must  be  considered  as  limited  to  the  particular  ofience, 
for  the  prosecution  of  which  his  testimony  is  admitted.  (3) 

(I)  See  Rndd's  case,  Cowp.  339.  to  Approvement,  2  Hale,  P.  C.  227> 

The  practice  of  admitting  tne  evi-  c.  29.     Cowp.  Rep.  335. 

dence  of  accomplices  appears  to  (2)  Rudd's  case.  Cowp.  339. 

luive  arisen  from  the  ancient  doc-  (3)  Lee's  case,  Russ.  &  Rv.  Cro. 

trine  of  approvement  which  has  Car.  361.   Brunton's  case,  Russ.  & 

been  long  smce  ob8<^ete.    See  as  Ry.  454.    It  is  entirely  in  the  dis- 
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Practice,  as  to 

iidinittiDg 

accomplices. 

Separate  in- 
dictment. 


If  an  accomplice  is  himself  separately  indicted  for  the  same- 
ofFence,  this  will  not  affecthis  competency  before  conviction  ;(1) 
and  even  after  conviction  he  is  not  incompetent,  unless  judgment 
has  been  passed  upon  him ;  for  it  is  not  the  conviction  but  the 
judgment,  that  creates  the  disability. 


It  is  not  a  matter  of  course,  to  admit  a  person  charged  with  the 
commission  of  acrime,as  a  witness  against  his  associates,  not  even 
after  he  has  been  allowed  to  give  evidence  before  the  committing 
magistrate ;  but  if  his  evidence  is  deemed  to  be  absolutely  neces- 
sary  in  support  of  the  prosecution,  the  proper  course  is  to  apply 
to  the  court,  for  permission  to  send  him  as  a  witness  before  the 
grand  jury ;  and  it  is  in  the  discretion  of  the  judge,  under  all  the 
circumstances  of  the  case,  whether  he  will  grant  or  refuse  an 
order.  (S)  Where  it  is  intended  to  make  this  application,  the  ac- 
Accomplice  complice  ought  not  to  be  included  in  the  indictment ;  but  where 
jomtly  indicted,  he  has  been  included  with  his  confederates  in  a  joint  indictment, 

he  may  still  be  used  as  a  witness  in  some  cases  with  the  consent 
of  the  court.  (3)  Thus,  in  a  prosecution  for  a  conspiracy,  a  verdict 
of  acquittal  may  be  taken  against  some  of  the  defendants  before 
the  opening  of  the  case ;  and  the  defendants  so  acquitted  may 
be  called  as  witnesses  for  the  prosecution.  (4)  And  there 
seems  to  be  no  objection  to  the  same  course  being  adopted,  with 
the  permission  of  the  court,  in  cases  of  felony.  So  also,  if  an  ac- 
complice, who  is  jointly  indicted  with  others  plead  guilty,  and  is 
fined  by  the  court,  and  pays  the  fine,  (in  a  case  where  such 
fine  may  be  imposed  by  way  of  punishment,  and  where  the  suf- 


cretion  of  the  judge  in  these  cases, 
whether  he  will  recommend  the  ac- 
complice to  mercy.  S.  C.  As  the 
accomplice  is  entitled  to  no  protec- 
tion in  respect  to  other  offences,  he 
is  not  bound  to  answer  questions 
relative  to  such  offences  on  his 
cross-examination ;  West's  case, 
O.  B.  Sessions,  1821.  See  post. 
Examination  of  Witnesses.  It  is 
not  usual  to  admit  accomplices  who 
are  charged  with  other  felonies. 

(1)  Case  of  Bilbou  and  others,  2 
H.P.C.279.  IH.  P.C.305.  Gun- 
stonand  Downs,  2  Rol.  Abr.  685,  pi. 
3.  Hawk.  b.  2,  c.  46,  s.  99.  Gilb.  Evid. 
118.  Bath  V.  Montague,  cit.  Fortsc. 
Bep.  247.  It  was  formerly  thought. 


from  analogy  to  the  andent  doc- 
trine of  approvement,  that  an  ac- 
complice  separately  indicted  for  the 
same  offence,  could  not  give  evi- 
dence against  the  others,  unless  he 
had  first  pleaded  guilty  to  the  in- 
dictment against  him ;  Sir  P. 
Cresby's  case,  1  Hal.  P.  C.  303. 

(2)  It  is  usual  for  the  judge  to 
grant  the  application  on  the  repre- 
sentation of  the  counsel  for  the  pro- 
secution, that  the  evidence  wonld 
otherwise  be  insufficient  to  substan- 
tiate the  charge. 

(3)  See  tn/ra,  competency  of 
parties  to  the  suit. 

(4)  R.  v.  Rowland,  Ry.  &  Mo. 
N.  P.O.  401. 
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fering  the  punishment  restores  competency)  he  may  be  called 
as  a  witness  against  the  other  prisoners.  (1) 

If  an  accomplicei  after  having  confessed  the  crime,  and  after  Breach  of  con- 
.  having  been  received  as  a  witness  against  his  associates,  breaks  *^^^' 
the  condition  on  which  he  has  been  admitted,  by  reftising  to 
give  fiill  and  fair  information,  the  court  may  direct  a  bill  to  be 
presented  forthwith  to  the  grand  jury  against  him;  or,  if  they 
are  discharged,  may  commit  him  to  prison,  and  he  may  be  tried 
and  convicted  on  his  own  confession.  (2) 

On  the  trial  of  a  person  for  a  misdemeanor  in  receiving  Principal  and 
stolen  goods,  under  the  repealed  statute,  (22  Geo.  3,  c.  58,)  ^^^'^^^ 
which  authorized  proceedings  against  the  accessary,  notwith- 
standing the  principal  felon  might  not  have  been  convicted,  or 
might  not  be  amenable  to  justice,  the  party  who  had  committed 
the  theft,  but  had  not  been  convicted,  was  held  to  be  a  com- 
petent witness  for  the  prosecution,  (3)  and  the  same  doctrine 
would  be  .applicable  to  the  ease  of  a  receiver,  prosecuted  for 
a  substantive  felony  under  the  provisions  of  the  statute  now  in 
force  on  this  subject.(4) 

As  the  infamy  of  an  accomplice's  character  does  not  render  Accomplice 
him  an  incompetent  witness  for  the  prosecution,  it  follows,  upon  pr^^J^F.*  ^ 
the  same  principle,  that  he  will  be  also  a  competent  witness  on 
behalf  of  the  prisoner,  notwithstanding  he  may  be  hipself 
charged  on  a  separate  indictment,  unless  he  has  been  actually 
convicted  and  sentenced.  (5)  And  upon  a  joint  indictment 
against  several  prisoners,  when  there  is  either  no  evidence 
whatever,  or  very  slight  evidence  against  one  of  them,  the 


(1)  A  witness  so  circumstanced 
is  competent  for  the  other  defend- 
.ants,  see  R.  v.  Fletcher,  1  Stra.  633, 
ipo9t,  competency  of  parties  to 
suit,)  and  the  principle  is  the  same 
in  regard  to  his  competency  for  the 
prosecution. 

(2)  R.  V,  Burley,  2  Stark.  Evid. 
<2edit.)  12  n.(r). 

(3)  Haslam's  case,  1  Leach,  Cr. 
Ca.  467.  Price's  case,  ilfid.  468, 
n.  0)-      Patram's  case,    2  East, 


P.  C.  782.  So  also  it  was  decided 
that  on  an  indictment  on  the  stat. 
4  G.  1,  c.  11,  for  taking  a  reward  to 
help  to  the  discovery  of  stolen  goods, 
the  principal  who  had  not  been 
convicted  might  be  called  as  a  wit- 
ness ;  Wild's  case,  2  East,  P.  C.  782. 
See  7  &  8  Geo.  4,  c.  29,  b.  68. 

(4)  7  &  8  Geo.  4,  c.  29,  8.  54. 

(5)  2  Hale,  P.  C.  280.    2  Roll. 
Abr.  685.    Fortsc.  246. 
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court,  in  the  exercise  of  its  discretioDi  sometimes  will  direct  a 
verdict  to  be  given  for  him,  and,  upon  his  acquittal,  admit  him 
as  a  witness  for  the  other  prisoners.  (1)  In  such  a  case, 
however,  the  witness  stands  wholly  absolved  from  the  charge, 
and  can  no  longer  be  considered  in  the  light  of  an  accomplice. 


Accomplice 
not  conobo* 
rated. 


Practice  re- 
quiring cor- 
roboration. 


Section  II. 
Of  the  Confirmation  of  Jiccomplices, 

Since  accomplices  are  competent  witnesses,  it  appears  to 
follow  as  a  necessary  consequence,  that  if  their  testimony  is 
believed  by  the  jury,  a  prisoner  may  be  legally  convicted  upon 
it,  though  it  be  unconfirmed  by  any  other  evidence.  It  is 
the  peculiar  province  of  the  jury  to  determine  upon  the  degree 
of  credit  to  be  attached  to  any  competent  evidence  submitted 
to  their  consideration ;  and  it  has  accordingly  been  laid  down 
in  many  cases  as  a  settled  rule,  that  a  conviction  obtained  upon 
the  unsupported  testimony  of  an  accomplice  is  strictly  legal.  (£) 

But  great  injustice  would  result,  if  it  were  the  practice  of  juries 
to  convict  upon  the  unsupported  evidence  of  accomplices, 
whose  testimony,  though  admitted  from  necessity,  ought  always 
to  be  received  with  great  jealousy  and  caution.  For  upon 
their  own  confession  they  stand  contaminated  with  guilt; 
they  admit  a  participation  in  the  very  crime,  which  they 
endeavour  by  their  evidence  to  fix  upon  the  prisoner ;  they 
are  sometimes  entitled  to  reward  upon  obtaining  a  conviction, 
and  always  expect  to  earn  a  pardon.  Accomplices  are 
therefore  of  tainted  character,  giving  their  testimony  under 
the  strongest  motives  to  deceive ;  and  a  jury  would  not  in 
general  be  justified,  in  giving  to  such  witnesses  credit  for  a 
conscientious  regard  to  the  obligation  of  an  oath.  Sometimes 
they  may  be  tempted  to  accuse  a  party  who  is  wholly  innocent, 
in  order  to  screen  themselves  or  a  guilty  associate;   and  if  the 


(1)  2  Hawk.  P.  C.  c.  46,  s.  98. 
R.  V.  Bidder^  1  Sid.  237.  See  post, 
competency  of  parties  to  the  suit. 

(2)  R.  V.  Atwood,  Leach,  Cr.  Ca. 
621.  7  T.  R.  609.  R.  V.  Durham, 
Leach,  Cr.  Ca.  538.     1  Hale,  P.  C. 


303.  See  per  Lord  EUenborougb, 
R.  V.  Jones,  2  Campb.  132.  31 
Howell's  St.  Tr.  325.  7  T.  R.  609, 
S.  P.  Per  Lord  Denman,  7  C.  &  P. 
152,  and  per  Alderson,  7  C.  &  P 
273. 


Sect.  2.]   Incompetency  from  Infamy  of  Character^  Sfc. 


31 


prisoner  has  been  their  participator  in  crime,  they  may  be 
disposed  to  colour  and  exaggerate  their  statement  against  him, 
with  a  view  to  hide  their  own  infamy,  or,  by  obtaining  his 
conviction,  to  protect  themselves  from  his  vengeance,  and  se- 
cure the  expected  benefit  (1).  The  doctrine,  therefore,  of  a 
legal  conviction  upon  the  unsupported  evidence  of  an  accom- 
plice, has  been  greatly  modified  in  substance  and  effect ;  and 
it  has  long  been  considered,  as  a  general  rule  of  practice,  that 
the  testimony  of  an  accomplice  ought  to  receive  confirmation, 
and  that,  unless  it  be  corroborated  in  some  material  part  by 
unimpeachable  evidence,  the  presiding  judge  ought  to  advise 
the  jury  to  acquit  the  prisoner.  (^) 


^  It  has   been  laid   down,    that  the  practice,    of   requiring  Nature  and 
some  confirmation  of    an    accomplice's    evidence,    must   be  fou»»dationof 

*  the  practice. 

considered  in   strictness    as    resting   only   upon   the   discre- 


(1)  See  Lord  Hale's  remarks  on 
Tonffues*  case,  1  Hale,  P.  C.  304. 
In  the  earlier  state  trials  the  pro> 
tection  and  countenance  afforded 
by  the  courts  to  accomplices,  spies, 
and  informers  was  often  carried  to 
great  lengths ;  and  prisoners  were 
sometimes  tauntingly  asked,  whe- 
ther they  thought  the  king  would 
bribe  his  witnesses;  see  Lang- 
home's  case,  7  St.  TV.  446.  The  lan- 
guage of  Lord  Holt,  in  the  trials  for 
9ie  Assassination  Plot,  may  proba- 
bly be  thought,  at  the  present  day, 
too  favourable  towards  accomplices ; 
see  particularly  Charnock's  case, 
12  How.  St.  Tr.  1454.  The 
exordium  of  Lord  Howard  to 
his  evidence  in  Algernon  Sid- 
ney's case,  is  a  curious  specimen 
of  the  hypocrisy  of  an  accom- 
plice. 

(2)  See  the  cases  collected  and 
stated  in  the  text,  infra,  et  seq.  On 
the  subject  pf  the  Evidence  of  Ac- 
complices, see  a  tract  by  the  present 
Lord  Chief  Baron  of  Ireland,-  pub- 
lished in  1836,  which  contains  an 
elaborate  examination  into  the  ori- 
gin and  history  of  this  practice. 
According  to  the  view  of  this  learned 
writer,  the  practice  of  requiring  con- 
firmation cannot  be  traced  back 
more  than  half  a  century.    And  he 


observes,  that  in  the  earlier  cases 
which  have  been  referred  to  as  au- 
thorities for  the  practice,  nothing 
can  be  found  which  leads  to  the 
inference  of  any  general  regulation 
on  the  subject,  and  that  the  credibi- 
lity of  an  accomplice,  whether  con- 
firmed or  unconfirmed,  appears  to 
have  been  treated  as  a  question  for 
the  jury.  See  Tongue's  case,  6 
How.  St.  Tr.  226,  per  Sir  O.  Bridg- 
man.  1  Hale,  P.  C.  334.  See  also  K. 
V.  Charnock,  12  How.  St.  Tr.  1454. 
In  this  case  almost  the  only,  ma- 
terial witnesses  were  accomplices. 
The  observations  of  'Lord  Holt,  as 
to  their  competency  have  been  cited 
in  the  text,  ante,  p.  27,  (and  they 
were  ssud  by  Lord  EUenborough, 
in  R.  V.  Despard,  to  comprise  in  a 
few  words  the  good  sense  and 
sound  law  on  the  subject.)  In  R. 
V.  Rudd,  Cowp.339*  Lord  Mansfield 
says,  ''  the  single  testimony  of  an 
accomplice  is  seldom  of  sufficient 
weight  with  the  jury  to  convict 
the  offender.  The  subsequent  cases 
are  stated  in  the  tei[t,post.  The 
practice  of  requiring  confirmation 
nas  been  stated  not  to  extend  to 
misdemeanors.  See  per  Gibbs,  Att. 
Gen.,  R.  v,  Jones,  31  How.  St. 
Tr.  315. 
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Depends  on 
discretion  of 
judge,  not  n 
strict  rule  of 
law. 


tion  of  the  presiding  judge.  (1)  And  this,  indeed,  appears  to 
be  the  only  mode,  in  which  it  can  be  made  reconcileable  with  the 
doctrine  already  stated,  that  a  legal  conviction  may  take  place 
upon  the  unsupported  evidence  of  an  accomplice.  But  it  may 
be  observed,  that  the  practice  in  question  has  obtained  so  much 
sanction  from  legal  authority,  that  a  deviation  from  it  on  the 
part  of  a  judge,  in  any  particular  case,  would,  at  the  present  day 
appear  singular  and  of  questionable  propriety.  Although 
the  judge  does  not  in  express  language,  declare,  that  a  cai^ 
depending  on  the  unconfirmed  evidence  of  an  accomplice,  is  in- 
sufficient in  law  to  warrant  a  conviction,  but  merely  euivises  the 
jury  not  to  place  credit  on  the  evidence ;  yet,  as  it  is  not  likely 
an  instance  should  arise,  in  which  the  jury  would  disregard  the 
advice  so  given,  and  convict  the  prisoner,  the  substantial  result  ap- 
pears to  be  nearly  the  same,  as  if  the  practice  had  depended  upon 
a  rule  of  law,  instead  of  being  the  exercise  of  the  discretion  of  the 
presiding- judge.  The  only  distinction  appears  to  be,  that  if  the 
judge  were  to  submit  a  case  of  this  nature  to  the  jury  without  any 
such  recommendation,  and  a  conviction  ensued, — or  if  a  jury 
were  to  convict  in  opposition  to  the  recommendation  of  the 
judge,  it  could  not  properly  be  said  in  either  case,  consistently 
with  the  authorities  on  the  subject,  that  the  conviction  would 
be  illegal. 


Extent  of 
corroboration. 


From  the  anomalous  nature  of  the  rule  of  practice  requiring 
confirmation,  more  especially  from  the  circumstance  that  it  is 
considered  in  law  to  rest  merely  upon  the  discretion  of  the 
presiding  judge,  and  that  it  appears  in  fact  to  have  originated  in 
the  exercise  of  such  discretion,  it  might  be  expected,  that  some 
difference  of  opinion  would  arise  as  to  the  nature  and  extent 
of  the  necessary  confirmation.  It  is  clearly  unnecessary 
Confirmation  of  ^^^^  ^^^  accomplice  should  be  confirmed  in  every  circumstance 
*"ii;\"ffi*^"m     ^^*^h  ^®  details  in  evidence ;  for  there  would  be  no  occasion  to 

use  him  at  all  as  a  witness,  if  his  narrative  could  be  completely 
proved  by  other  evidence  free  from  all  suspicion.  (2)     The  rule 


(1)  See  per  Lord  Ellenborough,      York,    on    Special    Commission* 
R.  V.  Jones,  2  Campb.  132.  1813,  pp.  16,  17,  50, 150, 165,  201. 

(2)  See  report  of  the  Trials  at 
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rule  upon  the  subject  which  has  generally  been  laid  down  is, 
that  if  the  jury  are  satisfied,  that  he  speaks  truth  in  some  material 
part  of  his  testimony,  in  which  they  see  him  confirmed 
by  unimpeachable  evidence,  this  may  be  a  ground  for  their 
believing,  that  he  also  speaks  truth  in  other  parts,  as  to  which 
there  may  be  no  confirmation.  (1)  So  far  all  the  authorities 
agree ;  but  the  point,  upon  which  a  difference  of  opinion  and 
of  practice  appears  to  have  prevailed,  is  as  to  the  particular 
part  or  parts  of  the  accomplice's  testimony,  which  ought  to  be 
confirmed. 

In  some  cases  it  has  been  considered,  that  the  confirmation  Confinnation 
ought  to  be  such  as  afiects  the  person  of  the  priioner,  and  !^^^r.  ^^  ^ 
connects  him  directly  with  the  crime ;  but  in  other  cases  this  de- 
scription of  confirmation  has  been  considered  unnecessary,  and 
it  has  been  held,  that  confirmation  of  the  accomplice  in  other 
parts  of  his  testimony,  which  do  not  afiect  the  identity  of  the 
prisoner,  may  be  sufiicient  to  entitle  the  accomplice  to  credit, 
and  to  warrant  the  judge  in  leaving  the  case  to  the  jury  without 
a  recommendation  to  acquit. 

In  the  first  case,  in  which  this  question  appears  to  have  beei^  AuthoritiM. 
expressly  raised,  two  prisoners  had  been  convicted  on  the  evidence 
of  an  accomplice,  who  was  confirmed  as  to  the  circumstances 
attending  the  oflfence,  but  not  as  to  the  identity  of  the  prisoners, 
and  the  judges  were  unanimously  of  opinion,  that  the  conviction 
was  good,  upon  the  general  ground  already  mentioned;  namely, 
that  a  prisoner  may  legally  be  convicted  upon  the  unconfirmed 
evidence  of  an  accomplice.  (S)  In  a  case  occurring  shortly 
afterwards,  a  similar  decision  took  place)  and,  as  it  appears,  on 
the  same  ground.  At  the  trial  the  court  observed,  that  the 
practice  of  rejecting  an  unsupported  accomplice  was  rather  a 
matter  of  discretion  with  the  judge,  than  a  rule  of  law ;  and  the 
case  having  been  left  to  the  jury,  and  the  prisoner  convicted, 

particularljr  the  charges  of  Tliomp-  per  Lord  EUenborough,  31   How. 

8on»  C.  B.,  in  R.  o.  Swallow,  and  of  St.  Tr.  325.    R.  v.  Barnard,  1  Car. 

Le  Blanc*  J.,  in  R.  v.  Mellor.  &  P.  8S. 

(1 )  See  authorities  cited  in  the         (2)  R.  v.  Atwood,  Leach,  C.  C. 

preceding   note,    and    Deapard's  521.    7  T.  R.  609,  cited  oaf e. 
case,   38  How.  St.  Tr.  4SS,  and 
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the  judges  afterwards  held  the  conviction  good.  (1)     The  same 

general  doctrine  was  subsequently  laid  down  in  the  case  of  iL  v. 

Jones  (2)  by  Lord  Ellenborough,  who  there  referred  to  a  case, 

in  which  the  judges  were  of  opinion,  that  four  prisoners  had 

been  properly  convicted  upon  the  testimony  of  an  accomplice, 

whose  evidence  had  been  confirmed.as  to  three  of  the  prisoners, 

but  not  as  to  the  fourth.     And  in  the  report  of  the  York  Trials 

under  a  special  commission,  it  is  laid  down  by  C.  B.  Thompson, 

that  '' confirmation  need  not  be  of  circumstances  which  go  to 

prove,  that  the  accomplice  speaks  truth  with  respect  to  all  the  pH- 

sonersy  (when  several  are  tried,)  and  with  respect  to  the  share 

they  have  each  taken  in  the  transaction ;  for  if  the  jury  are 

satisfied,  that  he  speaks  truth  in  those  parts  in  which  they  see 

unimpeachable  evidence  brought  to  confirm  him,  that  is  a  ground 

for  them  to  believe  that  he  speaks  also  truly  with  regard  to  the 

other  prisoners^  as  to  whom  there  may  be  no  confirmation."  (3) 

Again,  in  a  later  case,  where  an  accomplice  was  confirmed  as  to 

one  of  several  prisoners  jointly  indicted,  but  not  as  to  the 

others,  Bayley,  J.,  told  the  jury,  that  if  they  were  satisfied  from 

the  confirmation,  that  the  accomplice  was  a  credible  witness,  they 

might  act  on  his  testimony  with  respect  to  the  prisoners,  as  to 

whom  he  had  not  been  confirmed,  and  they  were  convicted.  (4) 

In  Birkett*s  case,  (5)  on  a  case  reserved,  the  judges  were  of 

opinion,  tliat  an  accomplice  did  not  require  confirmation  as  to  the 

person  charged  by  him,  if  he  were  confirmed  in  the  other  parti- 

cularsof  his  statement.     And  in  a  very  recent  case  at  the  Old 

Bailey,  before  Lord  Denman,  Mr.  Justice  Park,  and  Mr.  Baron 

Alderson,  when  the  counsel  for  the  prosecution  stated,  that  he 

should  not  be  able  to  confirm  an  accomplice,  who  was  to  be  called  as 

a  witness,  with  regard  to  the  persons  of  the  prisoners,  but  only  as 


(1)  R.  V.  Durham,  Leach,  C.  C. 
538.  It  was,  however,  said  in  this 
case  that  the  witness  (a  receiver) 
was  rather  an  accessary  after  the 
fact  than  an  accomplice  in  the  fact. 
In  R.  r.  Smith  and  another,  report- 
ed in  a  note  to  the  last  case,  where 
the  only  witness  affecting  the  pri- 
soners was  an  accomplice,  the 
Court  admitted  the  rule  of  law,  that 
the  uncorroborated  testimony  of  an 
accomplice  was  legal  evidence,  but 


thought  it  too  dangerous  to  suffer 
a  conviction  to  take  place  on  such 
testimony,  and  the  prisoners  were 
acquitted. 

(2)  2   Campb.    132.      31   Hour. 
St.  Tr.  325. 

(3)  R.  ».  Swallow,  How.  St.  Tr. 
971. 

(4)  R. ».  Dawbar,  3  Stark.  N.  P.  C. 
34,  and  see  R.  v.  Baniai^  1  Gar. 
&  P.  88.     Per  Hultock,  B. 
(5)  Russell  &  R.,  C.  C.  252. 
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to  the  general  circumstances  of  the  case,  Lord  Denman  said,  he 
considered,  and  he  believed  his  learned  brothers  concurred  with 
him,  that  it  was  altogether  for  the  jury,  who  might,  if  they 
pleased,  act  on  the  evidence  of  the  accomplice  without  con- 
firmation; but  observed,  that  a  person  so  situated,  would  not 
be  likely  to  receive  any  great  degree  of  credit.  (1) 

The  authorities,  above  stated,  appear  to  shew,  as  it  has  been  Result  of 
before  observed,  that  the  rule,  which  requires  some  con-  above"tated. 
firmation  of  an  accomplice  to  be  given,  is  to  be  considered 
not  as  a  strict  rule  of  law,  but  as  a  practice  depending  on 
the  discretion  of  the  presiding  judge.  And  these  authorities 
also  shew,  that  judges,  in  the  exercise  of  their  discretion,  have 
generally,  if  not  always,  considered  that  some  confirmation 
ought  to  be  given,  but  have  not  considered  evidence,  affecting 
the  identity  of  the  prisoners  chai*ged,  to  be  essential  for  the 
purpose  of  confirmation. 

On  the  other  hand,  there  are  several  recent  decisions,  in  Recent  deci- 
wfatch  judges,  in  the  exercise  of  their  discretion,  have  thought 
that  confirmatory  evidence  of  identity  ought  to  be  given. 

Thus  in  the  case  of  JR.  v.  Addis^  (2)  an  accomplice,  who  was 
the{Hrincipal  witness,  was  corroborated  as  to  collateral  facts,  none 
of  which  tended  to  connect  the  prisoner  with  the  accomplice, 
or  with  the  transaction:  Mr.  Justice  Patteson  observed,  that  the 
corroboration  ought  to  be  as  to  some  fact  or  facts,  the  truth  or 
fiilsehood  of  which  would  go  to  prove  or  disprove  the  offence 
charged  against  the  prisoner.  And  in  a  subsequent  case,  (3) 
where  it  was  proposed  on  the  part  of  the  prosecution,  to  confirm 
the  accomplice  as  to  the  mode,  in  which  the  felony  was  committed, 
Mr.  Justice  Williams  said,  that  something  ought  to  be  proved 

(1)  R.  V.  Hastings,  7  Car.  &  P.  rather  than  confirmatory  of  the  ac- 

152.  lu  this  case,  the  evidence  for  complice. 

the  prosecution  was  gone  into,  after  (2)  6  Car.  &  P.  388. 

the  statement   that    confirmation  (3)  6  Car.  &  P.  595.     R.  v.  Webb. 

ooold  not  be  p^ven  as  to  the  per-  See  the  observation  of  C.  B.  Joy,  on 

80II8  of  the  prisoners :  but  the  pri-  this  and  the  preceding  case. — Pre- 

flooers  were  acquitted,  the  subse-  face,  p.  in. 
quent  evidence  being  contradictory, 

d2 
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which  would  tend  to  bring  the  matter  home  to  the  prisonersi  and 
that  confinning  the  accomplice  as  to  the  mode,  in  which  the 
felony  had  been  committed,  was  not  enough  to  entitle  his  evi- 
dence to  credit  so  as  to  affect  other  persons;  that  in  fiict 
this  would  be  no  confirmation  at  all,  since  every  one  would  give 
credit,  to  a  man  avowing  himself  a  principal  felon,  for  at  least 
knowing  how  the  felony  was  committed.  In  a  later  case,  on  an 
indictment  against  two  persons,  the  same  doctrine  was  laid  down 
by  Mr.  Baron  Alderson,  (1)  who  pointed  out  the  distinction 
between  confirmation  as  to  the  circumstances  of  the  felony,  and 
confirmation  affecting  the  individuals  charged ;  the  former  only 
proves  that  the  accomplice  was  present  at  tlie  commission  of  the 
offence ;  the  latter  shews  that  the  prisoner  was  connected  with  it. 
In  summing  up,  the  Judge  observed,  that  confirmation  merely 
as  to  the  circumstances  of  the  felony,  was  really  no  confirma- 
tion at  all ;  that  it  was  true,  the  jury  might  legally  convict  on  the 
evidence  of  an  accomplice  only,  if  they  could  safely  rely  on  his 
testimony,  but  that  he  always  advised  juries  not  to  act  on 
the  evidence  of  the  accomplice,  unless  confirmed  as  to  the 
particular  person  charged  with  the  offence.  After  advert- 
ing to  the  facts  of  the  case,  as  affecting  the  two  prisoners,  the 
same  Judge  stated  to  the  jury,  that  if  they  thought  the  ac- 
complice was  not  sufficiently  confirmed  as  to  one,  they  would 
acquit  that  one,  and  that  if  they  thought  he  was  confirmed 
as  to  neither,  they  would  acquit  both.  In  another  case,  (3) 
where  a  thief  and  receiver  were  jointly  indicted,  the  same  learned 
judge  expressed  his  opinion,  that  confirmation  as  to  the  thief 
did  not  advance  the  case  against  the  receiver.  And  in  a 
former  case  of  a  similar  description,  where  there  was  a  slight 
confirmation  as  to  the  receiver,  but  none  as  to  the  principal 
felon,  Littledale,  J.,  thought  the  case  failed  altogether,  and 
that  the  accomplice  ought  to  be  confirmed  as  to  the  principal, 
before  the  jury  could  be  asked  to  believe  the  witness's  tes- 
timony. (3) 

U)  R.  V.  Wilkes,  7  Car.  &  P.  decision  appears  to  have  been,  that 

1^72.  it  was  necessary  to  establish  the 

(2)  R.  V.  Moores,  7  Car.  &  P.  guilt  of  the  principal  by  confirming 
270.  the  accomplice  as  to  him,  before  the 

(3)  R.  V.  Wells,  Mood.  &  Ma.  question  of  the  guilt  of  the  receiver 
N.  P..  C.  326,  the  ground  of  this  could  arise. 
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From  the  class  of  cases  which  have  been  last  cited,  it  will  Result  of  these 
appear,  that  the  recent  practice  of  several  judges,  in  exercising  ^^^^' 
their  discretion  as  to  the  evidence  that  ought  to  be  adduced,  in 
order  to  entitle  an  accomplice  to  credit,  has  been  to  require  a 
confirmation  upon  some  point  afiecting  the  person  of  the  pri-  * 

soner  charged:  and  that  when  several  prisoners  are  jointly 
tried,  confirmation  is  to  be  required  as  to  all  of  them,  before 
all  can  be  safely  convicted.  Indeed,  it  would  be  difficult  to 
assign  a  satisfactory  ground  for  requiring  confirmation  as  to  the 
person  of  a  prisoner  indicted  alone,  and  dispensing  with  con- 
firmation as  to  prisoners  jointly  indicted :  the  same  reasons, 
which  render  confirmation  necessary  in  the  former  case,  ap- 
pear to  require  it  in  the  latter ;  if  a  distinction  between  the  two 
cases  were  to  be  allowed,  a  prisoner's  acquittal  or  conviction, 
upon  an  accomplice's  testimony,  might  depend  upon  the  mere 
accident,  of  his  being  indicted  alone,  or  jointly  with  others. . 
It  will  be  observed,  that  it  is  still  laid  down  by  judges,  even 
when  calling  for  this  personal  confirmation,  that  the  jury,  if 
they  think  proper,  may  legally  convict  upon  an  accompli^'s 
testimony  unsupported ;  and  that,  in  the  absence  of  such  evi- 
dence, they  do  not  withdraw  the  case  firom  the  jury,  but  only 
advise  them  not  to  give  credit  to  the  accomplice. 

Whether  the  rule  of  practice,  which,  as  we  have  seen,  haa   Distinction 
been  recently  followed,  will  be  adopted  as  a  general  rule,  by  5®*'^^'*  ^^^\a 
which  all  judges  will  consider  themselves  bound,  may  perhaps  the  cireum- 
not  be  wholly  free  from  doubt,  but  the  weight  of  the  later  to  the  person, 
authorities  appears  to  be  in  favour  of  such  a  rule.     The  dis-        ♦ 
iinction  between  confirmation  as  to  the  manner,  in  which  an 
oflence  was  committed,  and  as  to  the  parties,  by  whom  it  was 
committed,  is  of  obvious  importance :  and  although  cases  may 
sometimes  arise,  in  which,  from  the  confirmation  of  an  accom- 
plice as    to  the  circumstances  attending  the  commission  of 
the  crime,  a  jury  may  be  led  to  conclude,    that  the  accom- 
plice speaks  truth  with  regard  to  the  person  charged,  still, 
as  the  two  points  are,  in  general,  essentially  difierent,  great 
caution  is  to  be  used  in  drawing  such  a  conclusion.     If  the 
witness  has  really  been  an  accomplice,  as  he  states  himself  to 
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be,  he  must  be  acquainted  with  the  manner  in  which  the 
offence  was  committed ;  and,  in  describing  the  manner,  it 
would  not  in  general  be  the  interest  or  the  desire  of  an 
accomplice  to  swear  falsely.  But,  with  respect  to  persons 
concerned,  there  may  be  strong  reason  to  infer  the  existence 
of  motives,  which  would  induce  an  accomplice  to  fabricate  or 
pervert  some  facts  against  a  party  charged,  notwithstanding 
that  other  facts,  related  by  him,  may  be  indisputably  true, 
or  even  notwithstanding  the  general  consistency  of  his  story 
may  be  clearly  established.  (1) 


Coofirmation 
t>y  whom. 


Several  accoin< 
|>lice8. 


It  appears  that  the  practice  of  requiring  confirmation,  when 
the  case  for  the  prosecution  is  supported  by  an  accomplice, 
applies  equally,  when  two  or  more  accomplices  are  brought 
forward  against  a  prisoner.  In  a  case  in  which  two  accom- 
plices spoke  distinctly  to  the  prisoner's  guilt,  Mr.  Justice 
Littledale  told  the  jury,  that,  if  their  statement  were  the  only 
evidence  against  him,  he  could  not  advise  them  to  convict; 
observing,  that  it  was  not  usual  to  convict  on  the  evidence  of 
one  accomplice  without  confirmation,  and  that,  in  his  opinion, 
it  made  no  difference,  whether  there  were  more  accomplices 
than  one.  (2) 


(1)  This  subject,  which  has  been 
treated  at  considerable  length  in 
the  text,  on  account  of  its  interest 
and  importance,  has  created  much 
difference  of  opinion  at  the  Irish 
bar.  See  an  anonymous  pamph- 
let by  an  Irish  barrister,  Dublin, 
1824;  the  object  of  which  is  to 
prove,  that  some  evidence  of  per- 
sonal identity  ought  to  be  given  in 
all  cases.  A^nd  see  the  tract  of 
C.  B.  Joy,  before  referred  to,  which, 
though  only  recently  published,  was 
written  some  years  ago,  in  answer 
to  the  former  pamphlet.  The  Lord 
Chief  Baron  considers,  that  the 
rule  of  practice,  requiring  confirma- 
tion, may  be  satisfied  by  corrobora- 
ting parts  of  the  accomplices*  evi- 
dence, not  afiTecting  the  persons  of 
the  prisoners.  In  the  preface,  the 
learned  writer  states,  that  he  was 
induced  to  publish  his  treatise  in 
/consequence  of  the  cases   of  R.  v. 


Addis,  and  R.  v.  Webb,  cited  mie, 
p.  35.  But  the  subsequent  cases,  to 
the  same  effect,  were  probably  not 
published,  when  the  tract  of  the 
Chief  Baron  appeared  ;  they  are 
not  referred  to  by  him,  neither  does 
he  allude  to  the  previous  case  of 
R.  t?.  Wells,  Mo.  &  Ma.  326,  mUe, 
p.  36. 

(2)  R.  c,  Noakes,  5  Car.  &  P. 
326.  O.  B.  cor.  Littledale,  J.,  Hol- 
land, J.,  and  Alderson,  J.  In  the 
work  of  C.  B.  Joy,  p.  100,  et  seq. 
the  learned  writer  expresses  a 
strong  opinion,  adverse  to  the 
course  pursued  in  the  aboye  case. 
He  does  not,  however,  refer  to  the 
case,  but  on  the  contrary  states, 
that  the  question  had  not  under- 
gone consideration.  R.  p.  Noake« 
was  decided  in  1832,  after  the 
learned  C.  Baron's  work  was  writ- 
ten, but  some  years  before  its  pub- 
lication.   The  C.  Baron  refers  to 
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It  appears  to  have  been  held,  in  a  late  case,  that  a  confirma-  Wife  of  accom- 
plice. 
tion  by   the  wife  of  an  accomplice  would  be  insuiBcient:   it 

was  said,  that  the  wife  and  the  accomplice  must  be  considered 

as  one  for  this  purpose.  (1) 

In  another  recent  case,  in  which  the  prisoner  was  indicted  for  Accomplices, 

*  who  are. 

manslaughter  at  a  fight,  it  was  objected,  that  all  persons,  who 
had  been  present,  were  principals  in  the  second  degree,  and  that 
their  evidence  ought  to  receive  confirmation  as  in  the  case  of 
accomplices,  but  Mr.  Justice  Patteson  was  of  opinion,  that  they 
were  not  such  accomplices  as  would  require  any  further  evi- 
dence to  confirm  them.  (2) 


Section  III. 


Evidence  of  Informen^  and  Self-discrediting  Witnesses. 

There  is  another  class  of  witnesses,  who  cannot  properly  be  l.  informers, 
considered  as  coming  within  the  description  of  accomplices,  or 
as  partaking  of  their  criminal  contamination ;  namely,  persons, 
who  have  entered  into  communication  with  conspirators,  with 
an  original  purpose  of  discovering  their  secret  designs,  and  of 
disclosing  them  for  the  benefit  of  the  public.  (3)  The  existence 
of  such  original  purpose  on  their  part  is  best  evinced  by  a  con- 
duct, which  precludes  them  from  wavering  or  swerving  firom  the 


the  speechee  of  the  Solicitor  Gene- 
ral and  Mr.  Serjeant  Best,  in  R*  v. 
Desnard,  28  How.  St.  Tr.  428.  See 
cm  tnis  subject  the  observations  of 
tlie  writer  of  the  anonymous 
pamphlet  upon  accomplices  before 
referred  to,  as  to  the  trial  of  the 
incendaries  of  WUdgoose  Lodge, 
Dundalk.  Spring  Ass.  1818,  where 
a  house  with  its  inmates  was  de- 
stroyed  by  fire  by  upwards  of  a 
hundred  persons,  marcning  in  three 
parties  from  distant  points  not  con- 
nected with  each  other,  and  the 
accomplices  were  selected  from  the 
different  parties.  And,  further,  on 
the  general  subject,  see  Sir  T. 
Witherington's  aripment,  5  How. 
1/6.     Discussion  m  Sayer's  case, 


16  How.  158.  Sir  R.  Atkyn's  re- 
marks, 9  How.  721,  as  to  the  evi- 
dence of  an  indicted  accomplice. 
Murphy's  case,  19  How.  702.  Sir 
J.  Copley's  remarks  in  Watson's 
case,  32  How.  513.  Lord  Ellen- 
borough's  charge  in  Watson's  case, 
32  How.  583.  Lord  Tenterden's 
charge  in  the  cases  of  the  Cato- 
street  Conspiracy,  33  How.  68p. 

(1)  R.  ».  Neale,  7  Car.  &  P.  16S, 
per  Park,  J. 

(2)  R.  V.  Hargraves,  5  Car.  fk 
P.  p.  170 ;  and  see  the  cases  referred 
to  in  sect.  3,  supra, 

(3)  Part  of  I^rd  EUenborouffh's 
address  to  the  jury  in  Despartl's 
case,  28  Howeira  St.  Tr.  489- 
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discharge  of  their  duty,  if  they  might  otherwise  be  dtsposed 
so  to  do;  as,  when  the  witness  yoluittarily  makes  an  early 
disclosmrei  and  thenceforth  acts  in  pursnance  of  dhrections 
given  to  him,  as  to  the  part  which  he  is  to  bear  in  the  general 
^confederacy.  Such  a  witness  is  not  to  be  considered  in  the 
Kght  of  an  accomplieei  although  perhaps,  on  other  grounds, 
Ao  small  degree  of  prejudice  or  disfiaiTOur  may  attach  ta  him ; 
for  certainly,  no  man  of  honour  or  right  ieeling  wouM  con-' 
tinue  te  associate  with  his  companions,  apparently  forwarding 
the  purposes  of  a  conspiracy,  with  the  intention  afterwards  of 
betraying,  and  giving  them  up  to  justice.  Whatever  may  be 
the  merit  or  demerit  of  this  species  of  conduct  on  other 
grounds,  su<;h  a  witness  is  not,  strictly  speaking,  an  accom* 
plice.  (1)  In  prosecutions  under  the  laws  against  coining  and 
uttering  counterfeit  money,  the  proof  of  the  offence  often  rests 
in  a  great  measure  on  the  testimony  of  some  person,  employed 
by  the  agents  of  the  mint  for  the  purpose  of  obtaimng  the 
counterfeit  coin  under  feigned  pretences.  This  testimony  is 
usually  supported,  and  very  properly,  in  some  material  facts, 
by  other  unimpeachable  evidence. 

The  objection  to  die  competency  of  informers,  on  the  ground 
of  being  entitled  to  a  penalty  on  the  conviction  of  the  ofifender, 
against  whom  they  give  information,  will  be  considered  in 
another  part  of  this  work. 

«.  Wttnev  Mr.  Justice  Lawrencie  observes,  (S)  that  the  constant  prac- 

Iwn^  ^^^  of  examining  accomplices  shews,  that  the  mere  circumstance 

honesty.  ^f  ^  man's  having  represented  himself  as  having  done  things 

inconsistent  with  common  honesty,  is  not  sufficient  to  reject 
bia  tesjtimony,  however  it  may  weaken  and  impeach  it  The 
maxim  of  the  civil  law,  nemo  aUegans  suam  iurpitudinem 
esf  audienduSf  would  not  admit  of  such  a  practice.  But  this 
maxim  is  of  a  nature  so  exclusive  in  it's  operation,  and  at  the 
same  time  so  vague  and  undefined,  that  our  Courts  of  law 
h^y4^  properly  rejected  '}t  9s  fi  rule  of  evidence* 


0)  Bee  26  Howell'i  St.  IV.  489.        T.  R.  601, 
(2)  Jordune  v,   Lashbrooke,   7 
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In  the  case  af  fValton  v.  SheUey  (l)^  indeed,  which  was  an  wnaets  iava- 
action  upoif  a  bond,  given  by  the  defendant  in  consideration  Jj^^^^„*"  "*" 
of  the  plaintiff's  deliyering  up  certain  promissory  notes,  the 
Court  of  King's  Bench  held,  that  the  indorser  of  one  of  the  jq^q,^, 
notes  ought  not  to  be  allowed  to  proye  the  consideration  of  the 
note  usurious,  on  a  supposed  principle  of  public  policy,  that  no 
par^  who  has  signed  a  paper  or  deed,  and  has,  by  his  signature, 
given  it  credit,  shall  ever  be  permitted  to  give  testimony  to  in- 
validate that  instrument.     This  appears  to  have  been  the  first 
case  in  support  of  such  a  rule :  but  the  contrary  principle  seems 
now  to  be  fully  established. 

In  the  later  case  of  Jordaine  v,  Laibbrooke^  (S)  this 
subject  was  very  fiilly  discussed;  and  the  court  there  de- 
termined, that  in  an  action  on  a  bill  of  exchange  against  the 
acceptor,  the  payee,  who  was  ako  indorser,  was  a  competent  payw. 
witness  for  the  defendant,  to  prove  that  the  bill,  which  was  un- 
stamped, and  purported  to  be  drawn  at  Hamburgh,  was,  in 
fact,  drawn  in  London,  and  therefore  void  for  the  want  of  a 
stamp.  Nor  is  there  any  distinction  with  respect  to  negotiable 
securities,  when  the  point  to  be  considered  is  the  competency  of 
the  witness :  for  supposing  what  he  has  done,  in  putting  such 
instruments  into  circulation,  to  be  ever  so  great  a  fraud  and 
ever  so  mischievous,  he  still  is  a  witness  unconvicted  of  any 
crime,  and  without  interest,  and  not  more  devoid  of  principle 
than  many  who  have  been  mentioned  as  constantly  admitted.  (3) 
And  this  rule  applies  to  all  cases,  civil  as  well  as  criminal, 
in  wliich  a  witness's  character  is  open  to  objection  firom  the  tur- 
pitude or  impropriety  of  his  conduct.  Thus  in  an  action  under  Penon  bribed, 
the  statute  S  Geo.  S,  c.  jM«,  for  bribery  at  an  election,  a  person 
who  has  received  a  bribe  may  be  a  competent  witness  against 
the  defendant  (4)    And  one  who  has  set  his  name  as  sub* 


(1)  1  T.  R.  296.    *' Testes  qui  Taunt.  464.    1  Ves.  &  Beam.  SOS. 
adversns   (idem   tnam  testationis  (3)7T.  R.611.    By  this  case  of 
vacillanty  audiendi  non  sunt/'  was  Jordaine  v.  Lashbrooke,  the  case  of 
the  maxim  of  the  ciril  law.  Domat.  Adams  v.  Lingard,  1  Peake,  N.P.C. 
book  3,  tit.  3,  sect.  6,  art.  12.  117,  and  some  other  cases  of  the 

(2)  7  T.   R.  601.    Ashurst,   J.  same  kind  are  overruled. 

cmUra.    See  Jones  «.  Brooke,  4  (4)  Bush  v.  Railing,  Say-  289» 
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SubtcribiDg 
witnefli. 


Bcribing  witness  to  a  deed  or  will,  is  admissible  to  impeach 
the  execution  of  the  instrument ;  (1)  although  his  evidence  is  to 
be  received  with  all  the  jealousy  necessarily  attaching  to  a  wit- 
nessy  who,  upon  his  oath,  asserts  that  to  be  false,  which  he  has 
by  his  solemn  act  attested  as  true.  (S) 


Other  in- 
stances. 


In  an  action  to  recover  the  price  of  goods  supplied  to  a  ship, 
against  a  party  whose  name  appeared  on  the  register  as  part 
owneri  it  was  decided,  that  a  witness,  upon  whose  oath  the 
register  had  been  obtained,  was  competent  to  prove,  that  he  had 
inserted  the  defendant's  name  therein  without  his  privity  or 
consent ;  and  the  objection,  that  the  witness's  evidence  was  at 
variance  with  his  oath,  only  would  affect  his  credit.  (3)  A  per- 
son, who  has  joined  in  an  assignment  of  a  ship,  is  a  competent 
witness  to  prove  that,  in  point  of  fact,  he  had  no  property  in  the 
vessel  at  the  time  of  the  assignment.  (4)  A  vendor  of  pro- 
perty is  competent  to  prove,  that  he  had  no  title  in  the 
lands  pretended  to  be  sold  and  conveyed.  (5)  And,  as  we  have 
already  seen,  a  witness  who  admits,  that  upon  a  former  proceed- 
ing he  swore  falsely  with  regard  to  the  matters  upon  which  he 
is  examined,  is  not  incompetent,  however  the  objection  may 
affect  his  credit  (6) 


cited  by  Lord  Mansfield,  Cowp. 
IS^.  Mead  v.  Robinscm,  Willes, . 
423,  and  n.  (c^  Ihid,  425.  Heward 
V,  Shiple}>],  4  East,  180.  Besides 
the  objection  arising  from  the  wit- 
ness's conduct  in  these  cases,  it 
was  also  objected,  that  he  was  in- 
competent from  interest,  as  in  case 
of  a  conviction  he  would  have  been 
indemnified  mder  the  act.  As  to 
this  objection,  see  post. 


(1)  Lowe  V.  Joliffe,  1  Black. 
Rep.  365.  7  T.  R.  604,  611.  6 
East,  195. 

(2)  1  Ves.  &  Beam.  208. 

(3)  Rands  v.  Thomas,  5  M.  & 
S.  244. 

(4)  By  Willes,  J.,  I  T.  R.  301. 

(5)  Tilfo  V,  Grevet^  2  Lord  Raym. 
1008.    7T.R.  609. 

(6)  R.  0.  Teal,  11  East,  309, 
pra,  p. 
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CHAPTER  V. 


OF   THE   INCOMPETENCY   OF   WITNESSES   FROM  INTfiRESTi 


j1  he  fourth  ground  of  incompetency  is  interest. 

It  is  a  general  rule^  that  all  persons  interested  in  the  event  of  Oeoeralnile. 
a  cause,  are  to  be  excluded  from  giving  evidence  in  favour  of 
that  party,  to  which  their  interest  inclines  them.  This  rule  is 
founded  upon  a  presumed  want  of  impartiality  in  an  interested 
witness.  "  When  a  man,"  says  C.  B.  Gilbert,  (1)  "who  is 
interested  in  the  matter  in  question,  comes  to  prove  it,  it  is  rather 
a  ground  for  distrust,  than  any  just  cause  of  belief;  for  men  are 
generally  so  short-sighted  as  to  look  at  their  own  private  bene- 
fit which  is  near  to  them,  rather  than  to  the  good  of  the  world, 
which  is  more  remote ;  therefore,  from  the  nature  of  human 
passions  and  actions,  there  is  more  reason  to  distrust  such 
biassed  testimony,  than  to  believe  it.** 

The  exclusion  of  witnesses  from  interest  is  much  more  fre-  poUcy  of  the 
quent  than  from  any  of  the  grounds  of  incompetency,  which  ^^ 
have  been  already  considered,  and  the  policy  of  the  law  on  this 
subject  is  by  no  means  free  from  doubt.     Against  the  rule  it  objecUons 
may  be  objected,  that  there  is  no  just  ground  for  inferring,  that,  *8**°**** 
in  the  generality  of  instances,  persons  interested  in  the  subject 
in  controversy  will  be  induced,  from  a  regard  to  their  interest, 
to  violate  the  duties  of  morality  and  religion,  or  to  incur  the 
penalties  of  the  law  by  committing  perjury;    nor,  if  they 
should  yield  to  such  an  inducement,  is  it  to  be  inferred,  that 
they  would  be  successful  in  imposing  upon  the  judge  and  jury, 
after  being  subjected  to  the  test  of  cross-examination,  before 
the  public,  in  open  Court.     It  may  be  observed  also,  that  it  is 
not  reasonable,  and  scarcely  consistent,  to  exclude  witnesses  on 
account  of  some  trifling  pecuniary  interest,  so  small  perhaps  as 
not   to   be   supposed   capable  of  producing   a  bias  on  their 

(1)  Evid,  (3  edit.)  122. 
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minds, — ^when  yet  others  are  freely  admitted,  though  subject  to 
the  powerful  influence  of  relationship^  friendshipi  passion,  or 
feeling :  and  that,  at  all  events,  the  possibility  of  occasional 
hazards  in  the  administration  of  justice,  from  the  admission  of 
the  evidence  of  interested  witnesses,  is  a  much  less  evil  than  that 
of  counteracting  and  frustrating,'  in  many  instances,  the  great 
object  to  which  all  rules  of  evidence  ought  to  be  directed, 
namely,  the  discovery  of  truth.     In  proportion  as  the  means 
of  inquiry  and  information  are  shut  out,  the  discovery  and 
enforcement  of  truth  must  become  more  difficult.     The  incon- 
veniences, also,  necessarily  arising  out  of  the  application  of  such 
a  rule,  are  not  to  be  overlooked.  Of  this  nature  are  the  difficulties 
and  uncertainty  occasioned  by  frequent  reference  to  a  great 
variety    of  decisions,    which   require   considerable   research, 
abound  with  many  subtle  distinctions,  and  occasionally  by  their 
eontrariety  create  much  legal  doubt    It  may  also  be  remarked^ 
that  the  numerous  exceptions  to  the  general  rule,  which  have 
been  introduced,  (which  are  so  many  arguments  against  the 
policy  of  such  restrictions,)  are  scarcely  reconcileable  with  the 
principle  of  the  rule  itself.     For  these  reasons,  it  should  seem 
the  better  course  would  be  to  admit  the  evidence  in  all  cases, 
and  to  allow  the  objection  of  interest  to  be  urged  against  the 
credit  of  the  witness,  not  against  his  competency. 

^    ^    ^^  The  reasons,  in  support  of  the  principle  of  the  existing  rule, 

objectioiu.         niay  be  supposed  to  be  to  the  following  efiect.     It  may  be 

said,  common  experience  shews,  that  the  strict  rule  of  law 
is  seldom  relaxed  by  allowing  persons  adversely  interested, 
especially  parties  to  a  suit,  to  be  examined  as  witnesses, 
without  manifest  danger  of  perjury  on  one  side  or  the 
other: — that  the  inconvenience  of  excluding  witnesses,  whose 
interest  is  of  a  trifling  nature,  is  a  necessary  consequence 
of  allowing  the  objection  to  prevail  in  any  case  ;  and  that  there 
is  no  inconsistency  in  rejecting  such  witnesses,  while  others  are 
admitted  under  the  influence  of  relationship  and  other  similar 
causes,  the  reasons  for  exclusion  in  the  former  case,  being  in^ 
applicable  to  the  latter ;  the  influence  of  relationship  is  variou^» 
uncertain,  and  capricious,  while  that  which  arises  from  interest 
is  palpable  and  universal ;  no  satisfactory  line,  therefore,  could 
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be  drawn  in  the  former  case,  (1)  while  the  latter  admits  of  a 
precise  and  definite  rule;  it  may  be  remarked  also,  that 
the  objection  arising  from  relationship  would  be  irremovable, 
while  that  from  interest  may,  in  ordinary  cases,  be  removed  by 
release  or  payment;  and,  further,  that  a  witness  biassed  only  by 
feeUng,  gives  evidence  far  another,  but  one  under  the  bias  of 
hit  oum  interest  may  be  considered  in  some  degree  as  speaking 
for  himself  With  regard  to  the  argument,  that  the  objection 
should  be  left  in  every  case  to  the  consideration  of  the  jury, 
who  will  decide  upon  the  credibility  due  to  a  witness,  it  must 
be  remembered,  that  a  jury  is  frequently  composed  of  persons 
unskilled  in  discriminating  between  truth  and  falsehood, 
ignorant  of  the  real  characters  of  the  witnesses,  unable  there- 
fore, to  judge  how  far  they  might  be  influenced  by  interested 
motives,  and  who  have  only  a  very  short  space  of  time  allowed 
for  deciding  upon  the  evidence.  The  practical  inconvenience, 
it  may  be  said,  is  by  no  means  so  extensive,  as  might  at  first  be 
supposed ;  the  strictness  of  the  old  law  having  been  much  re- 
lazed  in  modem  times :  (S)  and  an  interested  witness  may 
in  general  be  rendered  competent  by  means  of  a  release. 
Where  the  interest  is  trifling,  no  great  hardship  can  arise 
firom  requiring  it  to  be  removed,  and,  in  proportion  as  it  in- 
creases in  amount,  there  is  the  more  reason  for  rejecting  the 
witness,  if  his  interest  be  not  removed.  It  will  generally  hap- 
pen, that  the  direct  testimony  of  persons  excluded  for  interest, 
may  be  supplied  by  inferences  from  the  circumstances  of  a 
caae :  and  the  practical  consequence  of  the  rule  often  is,  that 
parties  come  to  the  trial  prepared  with  unimpeachable  evidence 
of  a  transaction,  when  otherwise  they  would  produce  witnesses, 
whose  testimony  might  perplex  or  mislead  a  jury :  so  that, 
upon  the  whole,  evidence  is  not  lost,  and  it's  character  is  im- 
proved. 

(1)  By  the  civil  law  relationshipt  Preface,  p.  356,    and   Bentham's 

ID  the  ascending  or  descending  line,  Rationide   of   Judicial   Evidence, 

and   connection  in  marriage,  are  vol.  1, 189,  vol.  5,  34. 
groanda  of  exclusion.    Bv  the  re-         (2)  A  material  improvement  in 

cent  code  of  Louisiana,  tne  ezdu-  this  respect  has  been  effected  by  a 

■ion  on  the  ground  of  interest  is  recent  statute.     See  3  &  4  W.  4, 

abolished ;   see  Mr.  Livingstone's  c.  42,  b.  26,  27tfOst. 
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In  treating  of  the  incompetency  of  witnesses  from  interest,  it 
is  proposed  to  consider  the  subject  in  the  following  order : 

1st  Of  the  rule  of  incompetency  from  interest  considered 
with  reference  to  the  parties  to  the  suit 

Sdly.  Of  the  same  rule  considered  with  reference  to  persons, 
not  parties  to  the  suit 

Sdly.  Of  certain  exceptions  to  the  general  rule  of  incompe- 
tency from  interest, — ^and, 

Lastly.  Of  the  means  by  which  the  competency  of  an  in- 
terested witness  may  be  restored. 


CHAPTER  VI. 


OF  THE   INCOMPETENCY  OP    THE   PARTIES   TO   THE   SUIT, 


Principle  of 

incompetency 

ofptrtict. 


Section  I. 

Gf  ihe  Rule  of  Incompetency  from  Interest  eoneidered  wUh 
Reference  to  ihe  Parties  to  the  Suit  in  Ciml  Proceedsngsm 

J.T  has  been  stated  to  be  the  general  rule,  that  all  persons,  in- 
terested in  the  event  of  a  cause,  are  to  be  excluded  from  giving 
evidence  in  favour  of  that  side,  to  which  their  interest  inclines 
them.  The  persons  who  have  the  most  immediate  and  obvious 
interest  in  the  event  of  a  cause,  are  the  parties  to  that  particular 
cause,  and  they  are  therefore  in  general  incompetent  witnesses. 
In  considering  this  branch  of  the  subject,  it  will  be  convenient 
to  treat;  1st,  Of  the  incompetency  of  the  parties  in  civil 
proceedings;  and  Sndly,  In  criminal  prosecutions.  As  we 
shall  presently  see,  their  exclusion  in  both  cases  depends  on 
the  same  general  principle.  In  prosecutions,  as  well  as  in 
actions,  the  general  rule  is,  that  a  person  interested  in  the 
event  is  not  competent  (1)  In  each  case  the  competency  or 
incompetency  of  the  parties  to  give  evidence  depends  upon  the 

(1)  See  per  Cur.  9  B.  &  C.  560. 
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question,   whether    they  are,  or  are    not  interested  in  the 
event  (1) 

In  general,  a  party  to  the  record,  in  a  civil  suit,  cannot  be  a  Parties  in  civil 
witness  at  the  trial,  for  himself  or  for  a  joint  suiter,  against  the  competoDt. 
adverse  party.  (2) 

The  incompetency  of  the  parties  to  the  record,  to  give  evi-  Ground  of 
dence  in  their  own  behalf,  appears  to  be  founded  upon  the  sole  incompetency. 
ground  of  their  being  interested  in  the  event.  In  delivering 
the  judgment  of  the  Court  of  Common  Pleas  in  a  recent  case,  (3) 
Lord  C.  J.  Tindal  says,  *'  No  case  has  been  cited,  nor  can  any  be 
found,  in  which  a  witness  has  been  refhsed  upon  the  objection, 
in  the  abstract,  that  he  was  a  party  to  the  suit  On  the  con- 
trary, many  have  been  brought  forward,  in  which  parties  to  the 
suit,  who  suffered  judgment  by  default,  have  been  admitted  as 
witnesses  against  their  own  interest :  and  the  only  inquiry  seems 
to  have  been  in  a  majority  of  cases,  whether  the  party  called 
was  interested  in  the  event,  or  not:  the  admission  or  re- 
jection of  the  witness  has  depended  upon  this  inquiry.'*  So 
Lord  C.  B.  Gilbert,  after  stating  the  general  rule,  that  no  man 
interested  in  the  matter  in  question  can  be  a  witness  for  himself, 
observes,  that  it  is  a  corollary  to  be  deduced  from  this  rule, 
*^  that  the  plaintiff  or  defendant  cannot  be  a  witness  in  his  own 
cause,  for  these  are  the  persons  who  have  a  most  immediate  in- 
terest :  and  it  is  not  to  be  expected  that  a  man  who  complains 
without  cause,  or  defends  without  justice,  should  have  honesty 
enough  to  conjfess  it"  (4) 

The  parties  to  the  record  in  civil  suits  are  in  general  in-  Nature  of  the 
terested,  both  in  the  question  at  issue  in  the  cause,  and  in  the  ^^^^^^* 
question  of  costs,  which  commonly  depends  upon  the  event  of 
the  cause.     It  is  not  necessary  that  they  should  be  interested 

(1)  Hie  privilege  of  parties  to  a  xnon   with  other   interested    wit- 
suit  in  not  being  compellable  to  nesses. 

appear  as  witnesses,  is .  a  subject         (2)  1  Vernon,  230.     1  P.  Wmg. 

dLstinct  from  the  present  inquiry,  596.    Gilb.  Evid.  1 16. 
and  win  be  considered  hereafter.  (3)  Worrall  v.  Jones,    7  Bing. 

Much  confusion  has  arisen  from  398,399* 

inattention  to  the  distinction  be-         (4)  Gilb.  Evid.   132,  (3d  editO 

tween  the  privilege  of  parties  to  a  See  also  per  Lord  Hardwicke,  3 

«uit,  and  their  incapacity  in  com-  Atk.  401 
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in  both  these  questions :  if  they  are  interested  in  either  point 
of  view,  they  will  be  incompetent  witnesses ;  it  seldom,  there- 
fore,  happens,  that  they  are  competent  to  give  evidence. 


Members  of 
corponlioiis. 


The  same  principles,  which  render  parties  to  the  record  incom- 
petent, when  suing  in  their  individual  capacities,  apply  to  mem- 
bers of  a  corporation  suing  in  its  corporate  name.  Thus,  in 
ejectment  for  lands  of  a  corporation,  a  member  of  the  corpo- 
ration is  an  incompetent  witness,  if  he  be  interested  either  in 
the  lands  sought  to  be  recovered,  or  in  the  general  funds  of  the 
corporation  which  are  liable  to  the  costs  of  the  action.  (1) 
It  appears  to  have  been  at  one  time  considered,  that  in  cases  of 
this  nature,  an  individual  corporator  might  be  admitted,  if  the 
interest  were  of  a  very  trifling  nature :  thus,  in  the  case  of  the 
King  v.  The  Mayor  and  Commonalty  of  London^  (2)  and  in 
that  of  the  City  of  London,  concerning  water  bailage,  (3)  it 
was  held,  that  in  a  question,  concerning  the  right  of  the  corpo- 
ration to  tolls,  an  individual  corporator  might  be  received  as 
a  witness  for  the  corporation,  because,  it  was  said,  the  tolls  would 
be  received  for  the  benefit  of  the  whole  corporate  body,  and 
the  interest  of  any  individual  must  therefore  be  inconsiderable. 
But  as  it  has  been  fiilly  settled  by  subsequent  cases,  that  any 
interest  in  the  event  of  the  suit,  however  minute,  will  render  t 
witness  incompetent,  the  above  decisions  may  be  considered  ss 
overruled.  (4) 


GeMi. 
lolerett  in 

COftl. 


Where  the  party  to  an  action  has  no  interest  in  the  question 
in  dispute,  but  is  suing  as  a  mere  trustee  for  another  person,  he 
will  nevertheless,  in  general,  be  incompetent,  on  the  ground  of 
liability  to  costs.  (5)  A  prochein  amiy  or  guardian,  suing  for 
an  infimt,  is  incompetent  upon  this  ground.  (6)  Persons  ap- 
pointed governors  and  directors  of  the  poor  of  a  parish,  under 


(1)  Doe  9.  Tooth»  3  Y.  &  J.  19. 

(2)  2  Lev.  231. 

(3)  1  Ventr.  361.  And  see  Cor- 
poration of  Sutton  Coldfield  e. 
Wllacm,  1  Vem.  264. 

(4)  See  Bui.  N.  P.  290.  Burton 
V.  Hinde,  5  T.  R.  174.  Doe  o. 
Tooth,  3  Y.  &  J.  19. 

(5)    Per  Cur.    Dowdeewell   v. 
Nott,  2  Vem.  317.    Davie  t,  Mor- 


Kn,  1  Tyrwh.  457.  1  C.  &  J.  87- 
Luerman  o.  Radenius,  7  T.  R- 
66S.  Phillips  o.  Duke  of  Backing- 
ham,  1  Vem.  230,  and  see  the  cuef 
cited  13  Price,  512. 

(6)  Qutterbuck  v.  Lord  Hqh- 
tingtower,  1  Stra.  505.  Jimefv. 
HatAeld,  1  Stra.  548.  Hopkins  v. 
Neal,  2  Stra.  1025.  Gilb.  End* 
107. 
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an  act  of  parliament,  which  authorizes  them  to  assess  rales  on 
the  inhabitants,  but,  in  case  of  appeal,  makes  them  ^liable  for 
costs,  to  be  indemnified  out  of  the  parochial  funds,  are  not 
competent  witnesses  on  the  trial  of  such  appeal,  being  in- 
dividually liable  to  costs,  in  the  first  instance.  (1)  In  a  late 
case,  where  parochial  trustees  were  empowered  by  statute  to 
sue  in  the  name  of  their  treasurer,  or  clerk,  and  the  act  con- 
tained a  provision  for  re-imbursing  such  treasurer,  or  clerk,  his 
costs  out  of  the  rates.  Lord  Tenterden  appears  to  have  con- 
sidered, that,  in  an  action  brought  in  the  name  of  the  treasurer, 
a  trustee  was  an  incompetent  witness  for  the  plaintiff,  although 
the  trustees  took  no  benefit  under  the  statute,  and  rated 
parishioners  were  thereby  made  competent  witnesses.  (2) 

As  the  objection  to  the  competency  of  a  party  to  the  suit  is  Competent 
founded,  not  upon  the  abstract  ground  of  being  a  party,  but  fromLto^. 
upon   the  ground  of  being   interested,  it  follows,  that  if  a 
person,  tendered  y   a   witness,  has  no   interest  whatever  in 
the  event  of  the   suit,  he  will  be   competent,   although   he 
is  a  party  to  the  record.     Thus,  in  an  action  against  parties  in 
a  corporate  capacity,  w)io  had  no  individual  interest  in  the 
question  in  dispute,  and  were  not  personally  liable  to  costs. 
Lord   Kenyon  admitted   several   of   the   defendants,  as  wit- 
nesses against  the  claim  of  the  plaintiff.  (3)     And  indeed,  it  corporations, 
appears  to  have  been  always  considered,  that,  in  actions  by  or 
against    corporations,  individual   corporators   are  competent, 
where  they  have  no  interest  in  the  event  of  the  suit :  for  in 
all  these  cases  the  objection  to  the  witness  has  been,  not  that 
he  was  a  member  of  the  corporation,  and  consequently  one  of 


(1)  R.  V.  St.  Mary  Magdalen, 
Bermondsey,  3  East,  7- 

(2)  Whitmore  o.  Wilks,  Mo.  & 
Ma.  N.  P.  C.  214.  The  ground  of 
LordTenterden's  opinion  aeems  to 
have  been,  that  the  trustees  were 
the  substantial  plaintlBIs;  but  qu. 
whether  they  had  any,  and  what  in- 
terest in  the  event?  Th^  witness 
was  admitted^  leave  being  given  to 
mqve,  and  a  rule  nisi  for  a  new 

VOL.  I. 


trial  appears  to  have  been  granted 
on  this,  and  another  point,  but  the 
final  result  does  not  appear.  See 
Fletcher  o.  Greenwell,  5  Tyw.  316, 
where  it  was  decided,  that  a  parochial 
director  was  competent,  under  cir- 
cumstances similar  to  those  of  the 
preceding  case. 

(3)  Wellcr  ©.  Governors  ofFoimd- 
ling  Hospital,  Peake,  N.  P.  O.  .153. 
See  3  Atk.  401 . 
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Inhabitants  of 
parishes, 
counties,  &e. 


the  parties  to  the  suit,  but  that  he  had  some  personal  interest 
which  disqualified  him  from  giving  evidence.  So  in  proceed- 
ings against  the  inhabitants  of  parishes  and  other  districts, 
relative  to  settlements,  repairs  of  highways  and  bridges,  and 
other  questions  affecting  the  rates  of  particular  districts,  rated 
inhabitants  have  been  always  adjudged  to  be  incompetent, 
(unless  rendered  competent  by  statute),by  reason  of  their  interest 
in  the  event  of  the  suit :  •  but  inhabitants  not  rated  had  no  such 
interest,  and  were  always  considered  competent,  although  the 
particular  proc^dings,  in  the  course  of  which  their  evidence 
was  admitted,  were  nominally  by»  or  against,  all  the  inhabitants 
of  the  district.  And  even  rateable  inhabitants  are  not  incom- 
petent, if  not  actually  rated.  (1)   * 


Co-defendant 
in  ease  of 
judgment  by 
default  or 
ficUe  pra§equi . 


Action  on  cod' 
tract. 

Defendant  in- 
competent for 
co-defendant. 


The  preceding  observations  relate  to  the  incompetency  of 
parties,  who  retain  their  original  situation  assumed  at  the  com- 
mencement of  a  suit.  But  questions,  with  regard  to  the  com- 
petency of  the  parties  to  the  record  to  gjve  evidence,  have 
most  frequently  arisen  in  actions  against  several  defendants, 
one  of  whom  has  been  placed  in  a  different  situation  on  the 
record,  from  that  of  his  co-defendants,  in  consequence  of  a 
judgment  by  default  or  nolle  prosequi.  In  some  of  these  cases, 
the  question  of  the  witnesses  competency  is  rather  complicated 
and  difHcult,  and  it  is  perhaps  not  easy  to  reconcile  all  the 
decisions  on  the  subject;  but  in  all  of  them,  the  inquiry  has 
been,  whether  the  effect  of  the  particular  proceeding,  that  has 
taken  place  with  regard  to  the  witness,  has  been  to  remove 
his  interest  at  the  trial ;  if  such  appears  to  be  the  case  he  will 
be  competent :  but,  if  he  still  appears  to  have  an  interest  in 
the  determination  of  the  cause,  in  favour  of  the  party  on  whose 
behalf  he  is  tendered  as  a  witness,  he  will  be  incompetent 

1.  Effect  of  a  judgment  by  defaulL 

In  an  action  against  two  defendants  on  a  joint  contract,  it 
was  ruled  by  Lord  Kenyon,  that  one  of  the  defendants,  who  had 
suffered  judgment  by  default,  was  incompetent  as  a  witness,  in 
behalf  of  the  other  defendant,  to  negative  the  contract ;  for  if 


(1)  See  Marsden  v.  Stanfield,  7  B.  &  C.  818. 
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negatived  as  to  one,  the  contract  failed  as  to  the  other,  and 
the  plaintiff  could  make  no  use  of  his  judgment  by  default 
against  the  witness,  who  was  consequently  interested  in  obtain- 
ing a  verdict  for  the  defendant  (1) 

It  has  also  been  decided,  that  a  defendant  so  situated  is  not  Incompetent 
competent  for  the  plaintiff;  upon  the  ground,  that,  if  the  plaintiff  **'  P  **" 
succeed  in  the  action,  the  witness  will  be  entitled  to  contribution 
from  his  co^efendant,  but  that  if  the  plaintiff  fail,  the  witness 
will  himself  be  liable  for  the  whole  demand;  for  although,  as 
stated  in  the  previous  case,  the  judgment  by  default  in  that  par- 
ticular action  would  become  inoperative,  by  the  failure  of  the 
plaintiff  on  the  trial ;  yet  it  was  said  by  the  Court,  the  plaintiff 
might  proceed  against  the  witness  for  the  recovery  of  the  whole 
demand  in  another  action,  and  the  witness  would  relieve  him- 
self from  this  liability  to  a  new  action,  by  establishing  the  joint 
liability  of  his  co-defendant.  (2)  In  a  subsequent  case,  a  wit- 
ness,  similarly  situated  with  the  witnesses  in  the  two  pre- 
ceding cases>  was  considered  incompetent  for  the  plaintiff, 
although  he  had  been  released  by  the  plaintiff  as  to  all  actions 
except  the  action  on  trial.  It  was  argued  in  this  case,  that 
the  witness  was,  at  all  events,  rendered  competent  by  the  re- 
lease, for  if  the  plaintiff  failed,  the  witness  would  be  freed  from 
all  liability  whatsoever;  but  if  the  plaintiff  succeeded,  the 
judgment  by  default  would  become  available  against  the  wit- 
ness, and  he  would  be  liable  jointly  with  the  other  defendant, 
and  that  consequently  his  giving  evidence  for  the  plaintiff 
must  be  against  his  own  interest ;  but  the  Court  of  Common 
Pleas  decided,  that  he  was  incompetent.  (3) 


(1)  Brown  v.  Fox,  Ex.  Sum.  Ass. 
1789-     8  Taunt  141. 

(2)  Brown  v.  Brown,  4  Taunt. 
752.  The  distinction  between  this 
and  the  preceding  case  is  very  re- 
fined; for,  in  the  preceding  case, 
the  witness  was  rejected,  because  he 
was  interested  m  procuring  the 
failure  of  the  plaintiff,  and  here  he 
was  also  rejected,  because  he  was 
interested    in  procuring  his  suc- 


(3)  Mant  V.  Manwaring,  8  Taunt. 
139.     2  Moore,  9,  S.  C.  The  Court 


appear  to  have  considered  in  this 
case  that  a  partv  to  the  record  was 
incompetent  without  reference  to 
the  question  of  interest ;  and  from 
the  judgment  of  Dallas,  J.  and  Bur- 
rough,  J.,  it  also  appears  to  have 
been  considered,  that  one  of  several 
defendants  could  in  no  case,  even 
against  his  own  interest,  give  evi- 
dence against  his  co-defendants 
without  their  consent.  But  see 
Norden  v.  Williamson,  1  Taunt. 
378.  Worrall  v.  Jones,  7  Bing. 
395, infra  52. 
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Sometimes 
competent  for 
plaintiff. 


If,  however,  a  defendant,  who  has  suffered  judgment  by  de- 
fault be  so  situated,  that  he  cannot  claim  contribution  from  his 
co-defendants,  he  will  be  a  competent  witness  against  them. 
Thus  in  an  action  on  a  bond  against  a  principal  and  two 
sureties,  where  the  principal  had  sui&red  judgment  by  de&ult, 
and  was  tendered  at  the  trial  as  a  witness  on  behalf  of  the 
plaintiff,  the  Court  of  Common  Pleas,  after  a  review  of  all  the 
authorities,  and  time  taken  to  consider,  held,  diat  he  was  com- 
petent. (1)  In  giving  judgment  in  this  case  the  court  said,  that 
no  objection  could  arise  on  the  ground  that  the  witness  was  inter- 
ested to  procure  a  verdict  for  the  plaintiff,  inasmuch  as,  being 
the  principal  debtor,  he  could  not  call  for  contribution  from  the 
other  defendants,  but  was  himself  ultimately  liable  to  all  the 
damages  and  costs  recovered  in  the  action ;  and  that  there  was 
no  case  to  shew  that  a  witness  was  disqualified,  merely  because 
he  was  a  party  to  the  suit,  where  he  was  not  interested  in  giving 
his  testimony. 


Action  on  tort. 

Co-defendant 
suffering judg- 
ment by 
default. 


Held  compe- 
tent for  co- 
defendant 


In  actions  upon  torts  against  several 'defendants,  the  situa- 
tion of  a  defendant,  who  has  suffered  judgment  by  default, 
varies  from  that  of  a  defendant  who  has  suffered  judgment  by 
default  in  an  action  against  several  parties  upon  a  joint  contract 
In  the  latter  case,  as  we  havealready  observed,  if  the  plaintiff 
fails  upon  the  trial  against  the  other  defendant,  his  judgment 
will,  in  general,  be  rendered  wholly  unavailing ;  but  in  the 
former  case,  he  will,  in  general,  be  entitled  to  enforce  his  judg- 
ment against  the  party  who  has  sufiered  it  to  pass  against  him, 
although  the  other  defendants  who  have  pleaded  may  obtain  a 
verdict  In  the  case  of  Ward  v.  Haydon^  (S)  it  was  ruled  by 
Lord  Kenyon  at  nisi  pritu,  that  the  defendant  in  an  action  of 
trover,  who  had  suffered  judgment  by  de&ult,  was  a  competent 
witness  for  his  co-defendant,  who  had  pleaded  not  guilty. 
His  Lordship  observed,  that  by  reason  of  the  judgment  by 
default,  the  cause  was  at  an  end,  with  regard  to  the  witness  . 
that  he  was  not  liable  to  the  costs  of  the  issue  tried  against  the 


(1)  Worrall  v,  Jones,  7  Bing. 
395  See  the  judgment  of  Tindal, 
C.  J.,  in  this  case,  quoted  ante. 
And  see  pogt,  as  to  a  party  to  a 
cause   not    being   compellable    to 


prive   evidence    against    his   own 
interest. 

(2)  2  Esp.  N.  P.  C,  553.  Pcake's 
Add.  Ca.  126,  S.  C. 


I 
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*  other  defendant,  and  was  not  himself  released^  whatever  might 
be  the  event  of  that  issue.  The  same  point  appears^  to  have 
been  also  ruled  at  nin  prius  by  another  learned  judge,  in  an 
action  of  trespass.  (1) 

But  there  may,  perhaps,  be  some  doubt,  whether  the  deci-  Damages 
sions,  just  adverted  to,  are  to  be  considered  as  furnishing  a  »»«"^- 
general  rule,  applicable  to  all  cases,  in  which  one  of  several 
defendants  in  an  action  of  tort,  has  suffered  judgment  by  defauh. 
According  to  the  ordinary  practice,  there  is  but  one  assessment 
of  damages  in  cases  of  this  nature,  and  the  same  jury,  that  try  the 
issue  between  the  plaintiff  and  the  defendants  who  have  pleaded, 
also  assess  the  damages  against  the  defendant,  who  has  suf- 
fered judgment  by  default,  and  the  other  defendants,  if  they  are 
found  guilty.  It  is  obvious,  that  a  defendant,  who  has  suffered 
judgment  by  default,  has  an  immediate  interest  in  reducing 
the  amount  of  damages,  and  therefore,  as  it  should  seem,  could 
not  be  called  for  this  purpose.  And  in  a  late  case,  (2)  in 
which  a  defendant,  who  had  suffered  judgment  by  default  in  an 
action  of  trespass,  was  called  as  a  witness  for  two  co-defendants, 
who  had  pleaded,  Best,  C.  J.,  was  of  opinion,  that  the  witness 
was  incompetent ;  for  if  his  evidence  were  admitted  on  behalf 
of  the  other  defendants,  it  might  give  such  a  complexion  to 
the  case  as  to  operate  in  reduction  of  the  damages  against 
himself.  (3) 


(l)i|ji(m.  2Campb.334,n.  Wood, 
B^  See  also  by  Le  Blanc,  J.,  2 
Campb.  333,  n. 

(2)  Mash  o.  Smith,  1  Car.  &  P. 
677. 

(3)  The  Lord  Chief  Justice  how- 
ever, admitted  the  witness,  with 
leave  to  move  if  the  result  of  the 
cause  should  render  it  material. 
The  result  does  not  appear  from 
the  report,  nor  does  it  appear  whe- 
ther tne  nature  of  the  testimony  of 
the  witness  was  such  as  might 
tend  to  reduce  the  damages.  In 
Ward  V.  Haydon,  the  action  was 
trover  for  a  carriage,  and  the  wit- 
ness was  called,  not  upon  any  point 
connected  with  the  value  of  the 
carriage,  but  only  to  shew  that  the 
conduct  of  the  other  defendant  was 


not  such  as  amounted  to  a  conver- 
sion by  him.  See  the  note  in  the 
report  of  this  case  in  Peake*8  Add. 
Ca.  126,  with  reference  to  the 
question  whether,  according  to  the 
practice  of  the  Court,  the  witness 
was  not  in  fact  interested  in  regard 
to  the  costs.  In  addition  to  the 
difficulty  adverted  to  in  Mash  v. 
Smith,  there  appears  to  be  another, 
which  may  peniaps,  in  some  cases, 
prevent  a  defendant,  who  has  suf- 
fered judgment  by  default,  from 
givinff  evidence  m  behalf  of  a 
co-defendant  who  has  pleaded ; 
for  it  should  seem,  that  where 
the  plea  set  up  by  the  latter  is 
of  such  a  nature  as  to  shew  that 
the  plaintiff  could  have  no  real 
cause  of    action   against    any  of 
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Incompetent 
against  co^e- 
fendant. 


Whatever  may  be  the  true  rule  with  regard  to  the  compe- 
tency of  one  of  several  defendants,  who  has  suffered  judgment 
by  default^  as  a  witness  for  his  co-defendants,  it  has  been 
ruled  at  nisi  prizts,  that  he  will  not  be  an  admissible  witness 
for  the  plaintiff  against  them.  In  the  case  of  Chapman  v. 
Graves,  (1)  which  was  an  action  of  trespass  against  three,  Mr* 
Justice  Le  Blanc  rejected  one  of  the  defendants,  who  had 
sufiered  judgment  by  default,  and  was  tendered  as  a  witness 
against  the  others  who  had  pleaded,  and  he  distinguished  the 
case  from  Ward  v.  Hay  don,  by  observing,  that  there  the  wit- 
ness was  called  to  exculpate  his  co-defendant,  but  that  here  he 
was  called  to  inculpate  the  others.  He  also  observed,  that 
the  general  rule  was,  that  a  party  to  the  record  was  not  an  ad- 
missible witness,  and  that  where  there  had  been  an  innovation 
of  the  rule  he  was  not  disposed  to  extend  it.  (2) 


Ejectment. 

Co-defendant 
suffering  judg- 
ment by  de- 
fault. 

Competent  for 
plaintiff. 


In  a  joint  action  of  ejectment  against  two  defendants,  a  de- 
fendant, who  sufiers  judgment  by  default,  has  been  considered 
a  competent  witness  for  the  plaintiff,  to  prove  the  other  defend- 
ant in  possession.  (3)  Lord  Ellenborough  in  this  case  said, 
that  a  verdict  for  the  plaintiff  would  not  prevent  him  from 


the  defendants,  the  defendant,  who 
has  suffered  judgment  bv  default, 
will  be  entitled  to  the  oenefit  of 
the  defence  if  established.  See 
Tldd's  Prac.  9  edit.  894,  895.  2 
Stra.  1 108,  1 222.  Where  the  de- 
fence  of  the  party,  who  has  pleaded, 
ffoes  merely  to  his  own  personal 
discharge^  without  affecting  the 
plaintiff's  right  of  action  against 
ids  co-defendant,  of  course  this 
difficulty  woidd  not  arise. 

(1)  Campb.  333,n. 

(2)  These  expressions  would  ap- 
pear to  countenance  the  notion  of 
a  technical  rule  disqualifying  par- 
ties to  the  record  as  parties,  with- 
out reference  to  the  question  of  in- 
terest. See  also  8  Taunt.  139. 
But  vide  supra,  and  7  Bing.  398. 
With  reference  to  the  distinction 
between  exculpating  and  inculpa- 
ting the  other  defendants,  it  is  ob- 
servable, that  by  exculpating  them, 
a  defendant  who  has  suffered  judg- 


ment by  default,  subjects  himself 
to  the  sole  liability  ol  all  the  da- 
mages the  jury  may  assess  against 
him  ;  while,  by  inculpating  them, 
he  makes  them  jointly  liable  with 
bim.  And  if  the  plaintiff  should 
levy  the  whole  amount  of  damages 
against  them,  as  there  is  no  contri- 
bution between  wrong  doers,  the 
witness  might,  by  means  of  his 
evidence,  escape  the  payment  of 
any  part ;  but  as  the  plaintiff  might, 
if  he  thought  proper,  levy  the  whole 
amount  against  the  witness,  who 
in  such  case  would  have  no  re- 
medy for  contribution  against  the 
others,  the  witness  would  ap- 
pear to  have  no  certain  interest  in 
fixing  them,  but  only  the  prospect 
of  a  ci)ntingent  advantage,  and  qu. 
if  this  could  be  a  good  ground  of 
disqualification?  See  per  Lord 
Ellenborough.  Doe  v.  Green,  4 
Esp.  198,  infra. 
(3)  Doe  V.  Green,  4  Esp.  198. 
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suing  the  witness  for  mesne  profits ;  and  that  the  only  supposed 
interest  imputable  to  the  witness  was  the  possibility,  that  the 
plaintiff*  would  sue  the  other  defendant  alone,  but  that  this  re- 
mote and  possible  interest  would  not  render  the  witness  in- 
competent. 

It  appears  also  that  one  of  several  defendants  in  ejectment,  in  compeuot  for 
possession  of  part  of  the  premises,  and  who  suffers  judgment  by  <**fe"»^»"** 
de&ult  as  to  such  part,  will  be  competent  to  give  evidence  for  a 
co-defendant  who  pleads.  In  Buller's  Nisi  Prius,  (1)  it  is  said 
that  if  a  material  witness  for  the  defendant  in  ejectment  be 
also  made  a  defendant,  the  right  way  is  for  him  to  let  judgment 
go  by  de&ult ;  but  if  he  plead,  and  by  that  means  admit  him- 
self  to  be  tenant  in  possession,  the  Court  will  not  afterwards 
upon  motion  strike  out  his  name.  In  such  a  case,  adds  Mr. 
J.  Buller,  if  he  consent  to  let  a  verdict  be  given  against  him 
for  so  much  as  he  is  proved  to  be  in  possession  of,  I  see  no 
reason,  why  he  should  not  be  a  witness  for  another  de- 
fendant. (2) 

2.  Effect  of  a  nolle  prosequi. 

It  has  been  decided,  in  several  cases,  that  if  one  of  several   jj^f^^^^^ 
defendants,  in  an  action  on  a  joint  contract,  pleads  bankruptcy  pieadiog  bank* 

ru  ptcy— com- 

and  certificate,  and  the  plaintiff*,  instead  of  denying  the  plea,  petent  for  co- 
admits  it,  and  enters  a  nolle  prosequi^  as  to  the  defendant  ^lug^H^g^uu 
pleading  it,  such  defendant  will  be  a  competent  witness  for  a 
co-defendant  who  has  pleaded  to  the  merits.  (3)  In  a  late  case, 
this  point  arose  in  an  action  against  two  persons,  who  had  been 
partners  upon  a  bill  of  exchange  accepted  during  the  part- 
nership, and  Lord  C.  J.  Tindal,  in  delivering  the  judgment  of 
the  Court  of  Common  Pleas,  said,  that  the  only  question  in 
the  case  was,  whether  the  defendant,  who  had  pleaded,  would  be 
entitled  to  sue  the  witness  either  at  law  or  equity  for  con- 
tribution ;  that  it  was  clears  he  might  have  done  so  before  the 


(1)  P.  285.  607)  to  have  been  so  ruled  by  Le 

(2)  B.  N.  P.  286,  citing  Dormer  Blanc,  J.  See  also  Moody  o.  King, 
V.  Fortescue,  9  Geo.  2.  Willes,  2  B.  &  C.  558.  Mclver  r  Humble, 
343,  (n).  16  East,  171. 

(3)  Said  by  Park,  J.  (7  Taunt. 


56 


Incompetency  of  Parties  to  the  Suit.    [Ch.  6. 


Stat  49  Geo.  iii.  c.  121,  s.  8,  but  that  since  that  sUtute  the 
solvent  partner  was  entitled,  and  consequently  obliged,  to  prove 
under  the  commission,  and  that  the  certificate  would  be  a  bar 
to  any  action  for  contribution :  the  bankrupt,  therefore,  being 
discharged  from  all  liability,  was  a  competent  witness  for  the 
defendant.  (1) 


Effect  of  nolle 
frote^i. 


Not  compe- 
tent where  no 
nolle  protequi. 


Separate  ver- 
dict not  al- 
lowed. 


It  may  probably  be  considered,  that  in  these  cases,^  the  effeet 
of  the  noUe  prosequi  is  entirely  to  put  an  end  to  the  proceedings 
in  the  action,  as  far  as  the  particular  defendant  is  concerned, 
and  that  consequently,  although  he  was  originally  one  of  the 
parties  to  the  suit,  he  cannot  be  considered  as  a  party  at  the 
time  of  the  trial.  At  all  events,  upon  the  noUe  prosequi  being 
entered  as  to  him,  he  ceases  to  have  any  immediate  interest  in 
the  action,  and  the  question  of  interest  in  the  event  could  only 
arise  in  respect  of  a  liability  over  to  the  other  defendant,  for 
whom  he  \§  called  as  a  witness.  Where  no  nolle  prosequi  is 
entered  as  to  the  witness,  his  situation  is  obviously  different. 
In  an  action  of  assumpsit  on  a  joint  opntract  against  two 
defendants,  one  of  whom  had  pleaded  bankruptcy,  and  the 
other  had  pleaded  non-assumpsit,  and  issue  had  been  joined  on 
both  pleas,  Lord  Kenyon  refused  to  admit  the  former  as  a 
witness  for  the  latter,  although  it  was  proposed  to  give  releases 
from  the  defendant,  who  had  pleaded  to  the  bankrupt,  andfrom 
the  bankrupt  to  his  assignees.  (2)  His  Lordship  said,  that  the 
witness  was  liable  to  the  costs  of  the  action,  and  that  this  was 
an  in|;erest  which  could  not  be  released.  In  a  subsequent  case 
of  the  same  description,  before  Lord  Ellenborough,  the  cer- 
tificate of  the  bankrupt  was  put  in,  and  it  was  proposed  that  a 
verdict  should  be  taken  in  his  favour,  and  that  he  should  then 
be  called  as  a  witness  for  the  other  defendant,  but  Lord  Ellen- 
borough  refused  to  permit  this  course  to  be  taken,  and  the  wit- 


( 1 )  Aflalo  V.  Fourdrinier,  6 
Bing.  306.  The  bankrupt  had  re- 
leased his  surplus,  and  thereby 
removed  an^  interest  he  miffht 
have  had  in  increasing  the  fund  of 
his  estate  by  defeating  a  demand 
respect  of    which   the   solvent 


in 


partner    might    have    proved   for 
contribution.  See  as  to  the  effect  of 


the  49  Geo.  3,  c.  121,  s.  8,  in  restor- 
ing competency.  Moody  e.  King, 
2  B.  &  C.  558.  Ex  parte  Young, 
2Rose,  B.  C  40.  Woodv.Dodson, 
2  M.  &  8.  195.  The  provisions  of 
this  statute  are  contained  in  sect. 
52  of  6  G.4,  c.  16. 

C2)  Raven  v.   Dunning,   3  Esp 
25. 


Sect.  1.]    Incompetency  of  Parties  to  the  Suit. 


57 


Bess  was  rejected.  (1)  So  in  a  later  case,  (2)  in  which  two  out  Emmett ». 
of  five  defendants  in  an  action  of  assumpsit  pleaded  bank-  rateverdict 
niptcy,  and  the  plaintiff  had  proved  under  their  commission,  ^^^  ^Wowtd. 
thereby  electing  to.  take  the  benefit  thereof,  it  was  held,  by  the 
Court  of  Common  Pleas,  that  these  defendants,  having  sub- 
stantiated the  plea,  were  not  entitled  to  a  separate  verdict  in 
their  favour,  in  order  that  they  might  be  called  as  witnesses,  on 
behalf  of  the  other  defendants  who  had  pleaded  the  general 
issue.  It  was  contended  in  this  case,  that  the  proposed 
witnesses  were  disinterested,  inasmuch  as  they  were  entirely 
discharged  from  either  contribution  or  costs  by  the  stat  49 
Geo.  III.  c.  121,  and  that,  having  proved  their  plea,  they  were 
entitled  to  a  verdict;  but  the  Court  held  otherwise :  Gibbs, 
C.  J.  said  he  knew  no  law  which  required  a  judge  to  stop 
in  the  middle  of  acause,  to  consider  separately  thecase  of  certain 
of  the  defendants,  in  order  that  they  might  be  made  witnesses 
for  the  other  defendants.  (3)  t 

But  in  a  more  recent  case,  at  nisi  pritu,  where  one  defendant  Separate  ver- 
had  pleaded  bankruptcy,  and  the  other  to  the  merits  of  the 
action,  and  it  was  proposed,  that,  on  proof  of  the  bankrupt's 
certificate,  a  verdict  should  be  taken  for  him,  in  order  that  he 
might  appear  as  a  witness  for  his  co-defendants,  Parke,  J. 
permitted  this  course  to  be  adopted,  and  the  witness  was  admit- 
ted. (4) 


The  effect  of  the  separate  verdict  appears  to  be  the  same  as 


(1)  Curiie  o.  Child,  3  Campb. 
3S3. 

(2)  Emmett  v.  Butler,  7  Taunt. 
599.     1  Moore,  332,  S.  C. 

(3)  7  Taunt.  606. 

(4)  Bate  V,  Russell,  Mo.  &  Ma. 
N.  P.  C.  332.  In  this  case  upon 
the  preceding  cases  of  Raven  o. 
Dunning,  Currie  v.  Child,  and 
£mmett  t,  Butler,  being  cited  as 
authorities  against  the  admissibi- 
lity of  the  witness,  Parke,  J.  ob- 
served, that  they  were  no  lonj^erln 
point,  in  conseouence  of  the  altered 
state  of  the  bankrupt  laws,  but 
that  he  would  give  no  opinion  on 
the  competency  of  the  witness,  but 
would  admit  him,  giving  leave  to 


move.  No  motion  was  mi^de  on 
the  question  of  competency,  and 
the  point  appears  the  -  same  as  in 
Aflalo  V.  Fourdrinier,  6  Bing.  306, 
suprO'bQ,  It  is  observable,  however, 
that  the  cases  of  Currie  v.  Child 
and  Emmett  v.  Butler,  both  occur- 
red after  the  49  Geo.  3,  c.  121,  (by 
the  operation  of  which  statute  it  was 
decided,  that  the  bankrupt  became 
competent  in  Aflalo  v.  Fourdrinier), 
but  these  cases  seem  to  have  pro- 
ceeded less  upon  the  grouna  of 
incompetency  in  the  witness,  than 
upon  the  propriety  of  allowing  a 
separate  verdict  to  be  taken  hi  his 
favour  at  the  trial. 
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Effect  of  sepa- 
rate verdict,  in 
restoring  com- 
petency. See 
'mfra. 


that  of  a  nolle  prosequi^  in  putting  an  end  to  the  proceedingSi 
as  far  as  the.  bankrupt  is  concerned^  and  in  depriving  him  of  all 
immediate  interest  in  the  result  with  regard  to  the  other  de^ 
fendants.  It  will  be  seen,  presently,  that  one  of  several  de- 
fendants has  been  frequently  made  a  competent  witness  for  his 
co-defendant,  by  the  efl^ct  of  a  separate  verdict  in  an  action  of 
tort,  but  the  case  just  cited  appears  to  be  the  first,  in  which  this 
course  has  been  allowed  to  be  taken  in  an  action  on  a  contract. 
It  would  however  appear  to  be  difficult  to  assign  any  good 
reason  for  not  permitting  the  practice  to  be  adopted  in  actions 
of  contract,  and  it  is  obvious,  that  if  it  were  not  allowed,  it  would 
be  in  the  plaintiff*s  power  to  deprive  the  defendant,  who  had 
pleaded  to  the  action,  of  the  benefit  of  the  evidence  of  the 
bankrupt,  by  joining  issue  on  the  plea  of  bankruptcy,  instead  of 
entering  a  nolle  prosequi^  although  there  might  be  no  pretence 
for  questioning  the  truth  of  the  plea. 


We  shall  now  proceed  to  notice  the  cases,  in  which  a  de- 
fendant in  an  action  of  tort  may  be  rendered  a  competent  wit- 
ness for  his  co-defendants,  by  the  efiect  of  a  separate  verdict  at 
the  trial. 


Co-defendant 
in  Urrt  unne- 


rily  sued. 

General  prin- 
ciple. 


3.  As  to  a  Separate  Verdict  at  the  TriaL 

The  general  principle,  which  governs  the  decisions  on  this 
subject,  is  laid  down  by  C.  B.  Gilbert,  as  follows :  If  any 
person,  be  arbitrarily  made  a  defendant,  to  prevent  his  testimony 
in  the  cause,  the  plaintiff  shall  not  prevail  by  that  artifice,  but 
the  defendant,  against  whom  nothing  is  proved,  shall  notwith- 
standing be  sworn ;  for  here  the  defendant  does  not  swear  in 
his  own  justification,  but  in  justification  of  another  with  whom 
he  was  unnecessarily  joined ;  and  if  this  were  not  allowed,  the 
plaintiff  might  turn  all  the  several  witnesses  into  defendants, 
and  thus  might  be  able  to  prove  what  he  pleased,  without 
contest.  (1)  But  this  rule  must  be  understood  to  apply  to 
those  cases  only,  where  there  is  no  kind  of  evidence  against 
such  defendant ;  for  it  is  laid  down,  that  if  there  be  any 
evidence  against  him,  though  not  enough  to  convict  him,  in  the 


(1)  Gilb.  Evid.  117.     Bui.  N.  P.  285. 
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judge's  opinion^  he  cannot  be  called  as  a  witness,  but  his  guilt 
or  innocence  must  await  the  event  of  the  verdict,  the  jury  being 
judges  of  the  fecrt.  (1) 


In  order  to  render  a  party,  so  unnecessarily  sued,  competent  Separate  ver- 

. ,  ,        .  1.  1  /.I  d»c'  taken. 

to  give  evidence,  the  jury  are  directed  to  find  a  separate 
verdict  in  his  favour,  and,  the  cause  being  then  at  an  end  with 
respect  to  him,  he  may  he  called  as  a  witness  on  behalf  of  a 
co-defendant.  Some  contrariety  of  practice  has  prevailed  with  practice— time 
respect  to  the  particular  stage  of  the  cause,  at  which  the  <>{  '»^«»g  ^«'- 
separate  verdict  may  be  taken  in  favour  of  the  party  or  parties 
unnecessarily  sued.  In  some  cases,  the  rule  laid  down  has 
been,  that  one  of  several  defendants  is  not  entitled  to  a  verdict 
separately  from  the  rest,  immediately  at  the  close  of  the  plain- 
tiff's case,  but  must  wait  until  the  whole  of  the  case  of  the 
other  defendants,  exclusive  of  the  evidence  which  he  may  have  to 
give,  is  entirely  finished.  (S)  But  it  is  now  settled,  b^  the  una- 
nimous opinion  of  all  the  judges,  that  a  defendant  against  whom 
the  plaintiff  has  adduced  no  evidence,  is  entitled  to  a  separate 
verdict  immediately  upon  the  close  of  the  plaintiff's  case.  (3) 


(1)  Ibid. 

(2)  Wright  o.  Paulin,  Ry.  &  Mo. 
N,  R  C.  las.  Ward  «.  Bourne, 
Trin.  T.  1821,  MS.  Huxley  v. 
Berg,  1  Stark.  N,  P.  C.  98.  Wynne 
V.  ^dersoD,  3  Car.  &  P.  596. 

(3)  Per  Parke,  J.,  6  Car.  &  P. 
215.  Child  o.  Chamberlain,  and 
see  Russell  o.  Rider,  6  Car.  &  P. 
416.  It  ha»  already  been  observed, 
that  the  cases,  in  which  a  se- 
parate verdict  has  been  allowed 
to  be  given  for  one  of  several  de- 
fendants, in  order  to  enable  him 
to  appear  as  a  witness  for  the 
rest  nave  been  for  the  most  part 
cases  of  actions  of  tort.  It  is 
obvious,  that  the  question  can 
rarely  arise  in  actions  of  contract, 
ezcepf  in  cases  where  one  of  seve- 
ral defendants  pleads  a  plea  of  per- 
sonal discharge,  such  as  bank- 
ruptcy and  cerUficate.  See  ante, 
57.  Bate  v.  Russell,  Mo.  &  Ma. 
332,  where  a  separate  verdict  was 
allowed  to  be  taken.  And  Currie 
V.  Child,  3  Campb.  283,  and  £m< 


mett  o.  Butler,  7  Taimt.  599>  where 
it  was  not  allowed.  In  the  latter 
case,  Dallas,  J.,  and  Burrough,  J., 
distinguished  the  case  before  the 
Court  from  the  cases  in  actions  of 
tort,  on  the  ground,  that  in  those 
actions  a  defendant  was  allowed  to 
have  a  separate  verdict  only  where 
he  could  ask  for  it  at  the  close  of 
the  plaintiff's  case,  in  consequence 
of  the  absence  of  any  evidence  to 
^x  him :  but,  in  the  former  case, 
the  plea  of  the  defendants  could 
only  be  established  by  affirmatwe 
evidence  offered  by  themselves.  It 
is  observable,  that  in  Emmett  v. 
Butler,  the  plea  was  not  the  com- 
mon one  of  bankruptcy  and  certifi- 
cate, but  that  the  plaintiffs  had 
proved,  and  thereby  made  their 
election.  Where  a  plea  is  special, 
and  involves  the  consideration  of 
many  facts,  it  is  obvious,  that  there 
would  be  much  inconvenience  in 
splitting  the  case,  and  taking  se- 
parate verdicts ;  but  there  seems  to 
be  no  such  inconvenience,  where 
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Party  named  in 
the  declaration 
as  a  treaspasfieri 
but  not  made 
a  defendant. 


In  an  action  of  tort,  where  a  particular  person  is  named  in 
the  declaration,  as  having  been  engaged  in  committing  the 
alleged  injury,  but  has  not  been  made  a  defendant  in  the  suit, 
he  will  be  a  competent  witness.  Thus  in  trespass,  where  the 
declaration  alleged,  that  the  defendant,  together  with  A.  B«,  com- 
mitted the  alleged  wrong,  and  the  defendants  pleaded,  that  A.  B. 
paid  the  plaintiff  a  guinea  in  satisfiiction,  and  issue  was  joined 
thereon,  the  defendant  called  A.  B.  as  a  witness,  and  Eyre, 
C.  J.,  permitted  him  to  be  examined.  (1)  It  is  obvious,  that  in 
this  case,  although  the  party  is  named  in  the  record,  he  is  not  a 
party  to  the  suit,  and  the  grounds  that  would  disqualify  a  co-de- 
fendant  in  trespass  from  giving  evidence,  would  not  apply  to  the 
witness  in  the  preceding  case,  for  not  being  a  party,  he  could 
not  be  immediately  afiected  by  the  event  of  the  suit,  either  in 
regard  to  the  damages  sought  to  be  recovered,  or  the  costs ; 
if  the  plaintiff  succeeded,  the  witness  would  not  be  liable  to  an 
action  for  contribution,  for  there  is  no  contribution  between 
Mrrongdoers ;  and  if  the  plaintiff  failed,  and  afterwards  sued  the 
witness,  the  verdict  in.  the  former  action  would  not  be  evidence 
in  the  witness's  favour.  It  appears,  however,  to  have  been  con- 
sidered that  if  the  plaintiff  could  prove  a  party  named  in  the 
timul  cum.  guilty,  and  shew  that  he  was  made  a  party,  by  pro- 
ducing the  original  or  process  against  him,  and  proving  an  inef- 
fectual endeavour  to  arrest  or  serve  him,  the  defendant  would  not 
be  allowed  to  have  the  benefit  of  his  testimony.  (2)  But  if  nothing 
can  be  proved  against  the  witness,  he  is  clearly  competent.  (3) 


Party  witness         Where  a  material  witness  for  the  plaintiff  is  by  mistake  made 
maiedeiendant  *  defendant,  the  Court  will  on  motion  suffer  his  name  to  be 

by  mistake. 


the   whole    proof  conBists  of  the 
bankrupt's  certificate. 

(1)  Poplett  V.  James,  B.  N.  P. 
286. 

(2)  Reason  v.  Ewbank,  B.  N.  P. 
286.  See  also  per  Lord  Hard- 
wicke,  Lloyd  r.  ^Villiams,  R.  T.  H. 
123.  In  the  latter  case,  the  plain- 
tiff had  proceeded  to  outlawry 
against  the  proposed  witness,  and 
he  was  rejected.  See  also  Hill  v. 
Fleming,  R.  T.  H.  264.  These 
cases  appear  to  have  proceeded  ou 


the  ground,  that  a  co-trespaaser, 
who  had  been  originally  made  a 
party  to  the  suit  upon  sufficient 
grounds,  ought  not  to  be  aUowed 
to  come  forward  as  a  witness  to 
defeat  the  plaintiff,  after  he  had 
prevented  the  plaintiff  from  pro- 
ceeding effectually  against  him,  by 
his  own  wrongful  act  in  eluding 
the  process.  See  I  Atk.  452. 

(3)  Pager.  Crock,  Sty.  401,  and 
see  1  Atk.  452. 
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struck  out  of  the  record,  even  after  issue  joined,  and  then  he 
may  be  examined;  (1)  or  in  the  case  of  an  information,  the 
Attorney  General  may  enter  a  nolle  prosequi,  as  to  one  of  the 
defendants,  and  so  make  him  a  witness.  (2) 

If  a  material  witness  for  a  defendant  in  ejectment  has  been  Ejectment. 
made  a  co-defendant  through  mistake,  it  is  said  that,  after  plea, 
the  Court  will  not,  upon  motion,  strike  out  his  name.  (3)  We 
have  seen,  that  he  will  be  a  competent  witness,  if  he  suffer 
judgment  by  de&ult.  (4)  And  Mr.  Justice  Buller  observes,  (5) 
with  reference  to  the  case  of  a  tenant  in  possession  of  part  of 
the  premises,  "  if  he  consent  to  let  a  verdict  be  given  against 
him  for  so  much  as  he  is  proved  to  be  in  possession  of,  I 
see  no  reason  why  he  should  not  be  a  witness  for  another 
defendant.** 


Section  II. 

Cf  the  Competency  of  Parties  to  Criminal  Prosecutions,  and 

of  the  Party  injured  by  the  Offence. 

In  treating  of  the  subject  of  the  present  section  we  shall,  in  p^^y  injured, 
the  first  place,  consider  the  competency  of  the  prosecutor  or 
party  injured  by  the  ofience,  who  is  generally,  though  not 
necessarily  nor  always,  the  prosecutor. 

The  general  rule  is  that  the  prosecutor,  or  party  injured  by  Prosecutor,  or 
an  ofience,  is  a  competent  witness  on  the  part  of  the  prosecution,  j^^^  iSST**' 
An  indictment,  though  commonly  set  in  motion,  and  carried  on  competent. 
at  the  instance  of  the  party  injured,  is  in  fact  a  proceeding 
instituted  in  the  name  and  on  the  behalf  of  the  crown ;  and  interest, 
its  object  is  not  the  reparation  of  individual  injury,  but  the 
satisfaction  of  public  justice.     The  single  question,  upon  which 
the  jury  pronounce  their  verdict,  is  tlie  innocence  or  guilt  of 
the  prisoner.    And  the  prosecutor  or  party  injured  has,  in 
general,  no  direct  interest  in  the  determination  of  the  question, 

(1)  1  Sid.  441,  Bui.  N.  P.  285.         v,  Fortescue,  WiDes,  343,  n. 

(2)  Rep.   temp.    Hardw.    l63,         (4)  Ante,  55,  and  Doe  v.  Green, 
B.  N.  P.  285.  4  Esp,  198 

(3)  B.  N.  P.  285,  citing  Dormer         (5)  B.  N.  P.  285. 
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or  in  the  sentence  which  follows  a  conviction.  In  civil  suits, 
a  party  to  the  proceeding,  who  has  no  beneficial  interest  in  the 
question  in  controversy  upon  the  record,  is  commonly  incom- 
petent to  give  evidence,  upon  the  ground  of  an  interest  in  the 
question  of  costs;  but  in  criminal  proceedings,  it  is  well  known 
that  the  costs  are  in  general  not  dependent  upon  the  event  of 
the  prosecution.  (I)  Except  therefore,  in  particular  cases, 
which  will  be  presently  noticed,  a  prosecutor  or  party  injured 
has  no  direct  interest  in  the  event  of  the  prosecution. 

No  indirect  But  although  the  prosecutor  or  party  aggrieved  is  in  general 

'■'*'^'-  free  from  direct  interest,  it  was  formerly  supposed  that  he  was 

incompetent,  by  reason  of  an  indirect  interest  arising  from  the 
use  of  the  record  of  conviction,  as  evidence  in  his  fitvour  in  a 
subsequent  civil  suit. 

In  treating  upon  documentary  evidence  in  a  subsequent  part 
of  the  work,  it  will  be  seen  that  the  record  of  a  judgment  obtained 
in  one  proceeding,  may  often  be  used  as  evidence  of  the  frtcts  ap- 
pearing to  have  been  decided  by  such  record,  in  some  subsequent 
proceeding :  and,  in  considering  the  application  of  the  rule  of  in- 
competency from  interest  with  regard  to  persons  not  parties  to 
the  suit,  it  will  appear,  that  such  persons,  though  free  from  all 
direct  interest  in  the  event  of  the  particular  suit,  were  often 
disqualified  by  reason  of  an  indirect  interest^  arising  from  the 
circumstance  of  their  being  so  situated  with  regard  to  the 
question  in  controversy  in  that  suit,  that  the  record  of  the  ver- 
dict or  judgment  therein  might  be  used  as  evidence  for 
or  against  their  own  claims,  in  some  subsequent  suit  by  or 
against  themselves.  Upon  the  same  principle  it  was  formerly 
supposed,  that  a  prosecutor  or  party  injured  in  a  criminal 
.  prosecution,  who  had  no  direct  interest  in  the  event,  might 
nevertheless  avail  himself  of  the  record  of  a  conviction  as 
evidence  in  his  own  favour  in  a  subsequent  civil  suit,  and 
that  this  power  of  availing  himself  of  the  record  in  support  of 


(1)  The  general  power  of  award-  power  to  the  Court,  without  any 

ing  costs  in  criminal  trials,  depends  reference  to  the  result  of  the  pro- 

upon  the  stat.  7  Geo.  4,  c.  64,  s.  ceedingH. 
22,  23,  which  gives  a  discretionary 
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his  own  interest  on  a  subsequent  occasion,  was  an  indirect 
interest,  which  rendered  him  incompetent  to  give  evidence  in 
support  of  the  indictment 

But  it  has  now  become  an  established  rule  in  all  the  courts.  General  rule. 
that  a  verdict  in  a  criminal  prosecution  can,  in  no  case,  be  used  *^^?'J*  notad- 

.  *  mianble,  where 

as  evidence  m  a  subsequent  civil  suit,  either  at  law  or  in  equity,  proAecutor  a 
on  behalf  of  a  party  who  has  himself  been  called  as  a  witness 
on  behalf  of  the  prosecution.  (1)  From  hence  it  appears  to 
follow,  that  no  obje(*tion  on  the  ground  of  an  indirect  interest 
in  the  record  for  the  purposes  of  evidence  can  be  made  to  the 
prosecutor  or  party  aggrieved,  who  has  appeared  as  a  witness  in 
support  of  the  indictment,  because,  by  the  very  act  of  appearing 
in  the  character  of  a  witness,  such  party  gives  up  all  power  of 
using  the  verdict  as  evidence,  in  his  own  favour,  on  any  subse* 
quent  occasion. 

One  of  the  earlier  cases  in  which  the  prosecutor  appears  to  Earlier  cai 
have  been  rejected  on  the  ground  of  an  indirect  interest,  was  the  1^^^)°^ 
case  of  The  King  v.  Whiting^  where,  upon  an  indictment  for 
a  fraud,  in  obtaining  a  promissory  note  from  the  prosecutor, 
against  whom  an  action  had  been  brought  upon  the  note,  it 
was  held,  that  the  prosecutor  was  an  incompetent*  witness  for 
the  prosecution,  on  the  ground  that  the  conviction  of  the  de- 
fendant would  influence  the  jury  on  the  trial  of  an  action  on  the 
note.  So  in  indictments  for- perjury  alleged  to  have  been  com- 
mitted by  the  defendant,  on  the  trial  of  an  action  of  ejectment,  (^) 
or  in  a  suit  in  equity  (3)  to  which  the  prosecutor  was  a  party,  it 
was  considered  that  the  prosecutor  was  an  incompetent  witness  in 
support  of  the  indictment,  on  the  supposition  that  he  might 
derive  some  benefit  in  the  civil  proceedings,  by  convicting  the 
defendant  of  perjury.  And  where  the  indictment  was  for  per- 
jury in  a  civil  action,  in  which  judgment  had  been  obtained 

(1)  Bartlettv.  Picker8gill,4£a8t,  ceedings  infray  it  will  be  seen  that 

577*  n.  (c)    4  Bur.  2255.     1  Eden,  their  inadmissibility  in  civil  suits 

515.    1  Cox,  15.     R.  9.  Boston,  4  has    sometimes    been    rested    on 

East,  572,  581.    Smith  v.  Rum-  broader  principles  than  that  which 

men,  1  Campb.  9*    Hathaway  v.  is  stated  in  the  text. 

Banow,  1  Campb.   151.    Burdon  (2)  R.o.  Ellis,  2  Stra.  1104. 

V.    Browning,  1  Taunt.  520.     In  (3)  R.  v.  Nunez,  2  Stra.  1043. 
treating  of  records  in  criminal  pro- 
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against  the  prosecutor  on  the  testimony  of  the  party  indicted,  it 
was  thoughtan  indispensable  requisite  to  show,  that  the  judgment 
had  been  satisfied,  on  the  supposition  that  the  prosecutor,  in  the 
case  of  his  procuring  a  conviction,  might  use  it  for  the  purpose 
of  obtaining  relief  in  equity  against  the  judgment.  (1)  And  even 
where  the  prosecutor,  had  actually  paid  the  money  to  which  he 
had  become  liable  through  the  testimony  of  the  party  indicted, 
he  was  still  considered  incompetent,  if  he  had  filed  a  biU  in 
equity  for  relief.  (2) 


I— proBc-    '     ^"  ^^^  other  hand,  the  principle  of  the  decision  in  A  ▼. 
cutor  received.    Whiting ^  after  having  been  questioned  by  Lord  Hardwicke,(S) 

was  overruled  in  a  later  case,  in  which  it  was  held  that  the  ob- 
jection that  the  witness  was  interested  in  a  civil  action,  involving 
a  similar  question,  went  only  to  the  credit  of  the  witness,  and 
not  to  his  competency,  unless  the  conviction  in  the  prosecution 
could  be  given  in  evidence  in  the  civil  action.  (4)  And  on  the 
trial  of  an  indictment  for  perjury,  where  a  civil  action  and  a  suit 
in  equity  were  pending  at  the  same  time  between  the  prosecutor 
and  the  defendant,  and  the  perjury  was  alleged  to  have  been 
committed  in  an  answer  put  in  by  the  defendant  in  the  suit  in 
equity,  it  was  decided  that  the  prosecutor  was  a  competent 
witness  in  support  of  the  indictment,  as  he  could  not  avail  him- 
self of  the  conviction  as  evidence  in  his  favour,  in  any  civil  pro- 
ceeding between  them  at  law  or  in  equity.  (5) 


(1)  R.  17.  Eden,  1  Esp.  N.  P.  C. 
97. 

(2)  R.  r.  Dalby,  1  Peake,  N.P.C. 
12.  See  also  R.  v,  Menetone,  cited 
in  R.  V.  Dalby,  and  4  East,  576. 

(3)  R.  V.  Bray,  Rep.  temp.  Hardw. 
358. 

(4)  R.  9.  Broughton,  2  Str.  1229> 
and  see  per  Lord  Mansfield,  4 
Burr.  2255. 

(5)  R.  V,  Boston,  4  East,  472.  In  a 
very  recent  case,  R.  v.  Hulme,  7  Car. 
&  r.  8,  an  opinion  is  expressed  by 
Lord  Denman,that  the  prosecutor  of 
an  indictment  for  perjury,  who  stated 
that  he  expected  the  defendant 
would  be  a  witness  against  him  in 
an  action  that  would  shortly  come 
on  to  be  tried,  was  incompetent,  by 
reason  of  the  interest  he  had  in 


getting  rid  of  the  defendant  as  a 
witness,  by  convicting  him  of  per- 
jury. His  Lordship  received  the 
witness,  in  order  to  allow  an  oppor- 
tunity for  reviewing  his  decision. 
It  may  be  observed,  however,  that 
in  order  to  disqualify  the  witness, 
the  conviction  and  judgment  must 
be  produced  and  proved,  and  the 
authorities  above  cited  appear  to 
shew,  that  the  record  would  not  be 
admissible  evidence  for  the  prose- 
cutor, if  he  had  appeared  as  a  wit- 
ness in  support  of  the  indictment, 
for  it  would  be  allowing  him  indi- 
rectly to  give  evidence  in  hia  own 
cause.  See  per  Lord  EUenborougb, 
I  Campb.  11.  Per  Mansfield,  C.  J., 
1  Campb.  151.  It  is  clear  that  the 
record  would  not  be  evidence  on 
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To  the  general  rule,  by  which  the  prosecutor  or  party  injured  £xeeptum  for- 
is  a  competent    witness    in   criminal    prosecutions^    on   the  ™J^'^**^JJf 
ground  of  absence  of  interest,  an  exception  formerly  prevailed  forgery. 
in  the  case  of  an  indictment  for  forgery,  in  which  case  it  was 
the  aettled  doctrine,  that  the  party,  upon  whom  the  alleged 
forgery  had  been  committed,  was  incompetent  to  prove  the 
instrument  not  genuine,  although  it  was  clear,  that  he  could 
not  use  the .  conviction  as  evidence  in   his   own  favour  in 
a  civil  suit  upon  the  forged  instrument     This  doctrine,  (which 
appears  to  have  originally  proceeded,  in  part,  upon  the  notion 
that  a  prosecution  for  forgery  was  a  species  of  proceeding  in 
rem,  and  that  a  conviction  warranted  a  judicial  cancellation  of 
instrument),  was  long  considered  as  an  anomaly  in  the  law  of 
evidence,  (1)  and  was  often  productive  of  great  inconvenience 
in  excluding  the  most  satisfactory  testimony  that  could  be  given 
in  trials  for  this  offence.     This  inconvenience  has  been  re-  Stat.  9  6. 4» 
moved  by  the  late  statute  of  the  9  Geo.  4,  c.  32,  s.  2,  whereby  partyiameved 
it  is  enacted,  ^'  that  on  any  prosecution  by  indictment  or  infer-  in  forgery, 
nation,  either  at  common  law  or  by  virtue  of  any  statute,  against 
any  person  for  forging  any  deed,  writing,  instrument,  or  other 
matter  whatsoever ;  or  for  uttering  or  disposing  of  any  deed, 
writing,  instrument,  or  other  matter  whatsoever,  knowing  the 
same  to  be  forged ;  or  for  being  accessary  before  or  after  the 
fact  to  any  such  ofience,  if  the  same  be  a  felony,  or  for  aiding 
abetting  or  counselling  the  commission  of  any  such  ofience,  if 
the  same  be  a  misdemeanor ;  no  person  shall  be  deemed  to  be 
an  incompetent  witness  in  support  of  any  such  prosecution,  by 
reason  of  any  interest  which  such  person  may  have,  or  be  sup- 
posed to  have,  in  respect  of  such  deed,  writing,  instrument,  or 


the  merits,  and  using  it  for  the 
purpoee  of  shutting  out  evidence 
on  the  merits,  by  disqualifying  an 
adverse  witness.  In  both  cases  the 
party  would  be  indirectly  giving 
evidence  in  his  own  favour,  and  the 
substantial  result  would  be  the 
same.  Independently  of  this  ob- 
jection, the  interest  is  of  an  un- 
certain description,  consisting  in 
Uie  tKpeetatUm  that  the  defendant 
would  be  a  witness  against  him  ; 
and  the  effect  of  disqualifying  a 
witness  on  this  ground  would  not 
be  confined  to  perjury  alone,  but 

VOL.  I. 


woidd  equally  apply  to  aU  trials 
for  felony  and  misdemeanors  pro- 
ducing legal  infamy,  where  the  wit- 
ness expected  the  defendant  would 
give  evidence  a^inst  him  on  a 
subsequent  occasion. 

(I)  See  per  Lord  Ellenborough, 
4  East,  582.  Per  Abbott,  C.  J., 
4  B.  &  Aid.  210.  'Vhe  doctrine 
was  confined  to  criminal  prosecu- 
tions, and  did  not  apply  where  the 
question  of  forgery  arose  in  a  civil 
suit.  Hunter  v.  King,  4  B.  &  Aid.. 
209. 
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Forgery  now 
on  same  fooU 
ingas  other 


Other  matter.**  The  effect  of  this  enactment  is,  to  jrface  the 
law  of  evidence  in  cases  of  forgery  upon  the  same  footing  as 
in  other  criminal  prosecutions :  and  therefore,  the  party  ag- 
grieved by  an  alleged  forgery,  whether  he  be  the  prosecutor 
or  not,  is  now  in  all  cases  a  competent  witness  in  support  of 
the  indictment. 


Prosecutor,  or 
party  iojured, 
•ometimet  in- 
competent 
from  intereit 


But,  although,  in  general,  a  prosecutor  or  party  aggrieved  has 
no  interest  in  the  event  of  a  prosecution,  and  is  therefore  a 
competent  witness,  there  are  several  classes  of  cases,  in  which, 
by  virtue  of  some  legislative  enactment,  he  is  entitled  to  a  parti- 
cular benefit  or  advantage  upon  obtaining  a  conviction  of  the 
party  accused.  In  these  cases,  where  the  benefit  or  advantage 
will  immediately  result  to  the  witness,  on  a  conviction  being  ob- 
tained, the  witness  will  be  interested,  and  he  will  be  incompe- 
tent, unless  the  general  rule  of  law  be  dispensed  with  in  the 
particular  case,  either  by  some  legislative  enactment,  or  some 
principle  of  public  policy,  requiring  that  his  evidence  shall  be 
received.  (1) 


Summary  con< 
•victioot. 


Thus,  in  cases  of  summary  convictions,  where  a  penalty  is 
imposed  by  statute,  and  the  whole  or  part  is  given  to  the  in- 
former, who  becomes  entitled  to  receive  it  immediately  upon 
the  conviction,  the  informer  is  an  incompetent  witness,  unless 
he  is  made  competent  by  statute.  (2) 


Forcible  entry.  And  upon  an  indictment  for  a  forcible  entry  upon  the  21 
Jac.  1,  c.  S5,  or  the  8  H.  6,  c.  9,  where  the  efiect  of  a  convic- 
tion is  to  entitle  the  tenant  to  an  immediate  award  of  resti- 
tution of  the  lands,  such  tenant  is  incompetent  by  reason  of 
his  interest  in  the  event  of  the  indictment.  (3) 


Exceptions. — 
Prosecutor,  or 
party  grieved, 
sometimes  com- 
peteot,  though 
intere^ed. 
Seepoit,  £z- 
ceptioDs. 


There  are,  however,  many  cases,  in  which  a  prosecutor  or 
party  grieved  is  entitled,  by  virtue  of  some  statute  or  otherwise, 
to  some  immediate  benefit,  upon  obtaining  the  conviction  of  the 


(1)  See  the  judgment  of  the 
Court  of  K.  B.  m  R.  r.  WilliamB, 
9  B.  &  C.  545,  560. 

(2)  R.  V.  TiUcv,  1  Stra.  315.  R. 
V.  Stone,  2  Lord  Raym.  1545.    R. 


V,  Piercy,  Andr.  18.    R.  v.  Blaney» 
Andr.  240. 

(3)  R.  o.  WilliamB,  9  B.&C.  549. 
R.  V.  Beavan,  Ry.  &  Mo.  N.  P.  C. 

242. 
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party  indicted^  but  is  nevertheless  competent  to  give  evidence       ^ 
in  support  of  the  prosecution,  either  by  the  express   proviF^ 
sioDS,  or  necessary  implication  of  the  statute  conferring  the 
interest,  or  on  some  strong  ground  of  public  policy.   Such  cases 
are  to  be  viewed  as  exceptions  to  the  general  principle,  relative 
to  the  incompetency  of  interested  witnesses,  and  they  wfll  be 
particularly  examined  hereafter  in  treating  on  this  branch  of 
the   subject  under  consideration.      One  exception   of   this  g^j^^  good»— 
nature  occurs  in  the  cases  of  prosecutions  for  robbery  or  theft,  "^ititution. 
where  the  party  injured  is  competent,  notwithstanding  he  be- 
comes entitled  to  restitution  of  his  property,'  immediately  upon 
obtaining  a  conviction  of  the  offender.  (1) 

There  are  other  cases,  in  which  a  prosecutor  or  party  injured  penalty  reco- 
by  an  ofience  is  entitled  to  a  pecuniary  penalty  from  the  person  ^^^^^^Jj^  „ 
who  has  committed  the  offence,  but  such  penalty  is  not  reco- 
verable by  means  of  a  criminal  prosecution,  and  upon  the  event 
of  such  prosecution,  but  only  by  a  separate  civil  action.  In 
these  cases  no  objection  arises  to  the  competency  of  the  party 
as  a  witness  in  a  criminal  prosecution,  because,  as  we  have 
already  seen,  if  he  appear  as  a  witness  in  support  of  the  indict- 
ment, the  conviction  could  not  be  used  as  evidence  for  him  in 
a  subsequent  civil  action  for  the  recovery  of  the  penalty. 
Thus,  on  an  indictment  on  the  statute  9  Ann.  c.  14,  s.  5,  for 
fraudulent  gaming,  the  loser  of  the  money  is  competent  to 
prove  the  loss ;  (2)  for  the  pecuniary  penalty  imposed  by  the 
statute  is  not  immediately  recoverable  upon  a  conviction  being 
obtained  on  the  indictment;  but  is  given  by  the  express  words 
of  the  statute  to  such  parties  as  shall  sue  for  the  same  by  a 
separate  action,  and  the  conviction  would  not  be  admissible 
evidence  in  an  action  by  the  party,  to  recover  the  penalty.  (3) 
So  in  a  prosecution  for  seducing  artificers,  under  the  statute 
23  Geo.  2,  c.  13,  s.  1,  which  subjects  offenders  to  a  penalty  of 
SOOLf  the  prosecutor  is  a  competent  witness ;  for  the  statute 
impliedly  renders  a  separate  action  necessary,  for  the  purpose 


(1)  See  3  Bing.  300»  301.    Per  (2)  R.  r.  Luckup,  Willes,  425,  (n.) 

Parke^  J.,  9  B.  &  C.  660,  and  per  (3)  See  per  Cur.  9  B.  &  C.  557, 

Bayly,  J.,  ib.  557,  and»j/ra.  558. 
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Perjury  on 
Stat  5  £liz. 
C.9. 


of  obtaining  the  penalty.  (1)  Upon  the  same  principle,  it  should 
seem,  on  an  indictment  for  perjury  founded  on  the  statute 
5  £liz«  c.  9,  which  imposes  a  pecuniary  penalty,  and  gives 
half  to  the  party  grieved,  such  party  would  be  a  competent  wit- 
ness ;  for  the  penalty  appears  to  be  recoverable  not  by  means 
of  an  indictment,  but  by  a  separate  action,  and  the  party 
grieved  could  not  use  the  conviction  as  evidence  in  such 
action.  (2)  Cases  of  this  nature  are  not,  therefore,  to  be 
viewed  as  exceptions  to  the  rule  respecting  interested  witnesses ; 
for  in  none  of  them  has  the  witness  any  real  interest  in 
the  event  of  the  prosecution. 


Fine  or  impri- 
sonment/ 


Even  in  cases,  where  by  statute  a  pecuniary  penalty  may  be 
immediately  recoverable  upon  the  event  of  a  criminal  prosecu- 
tion, and  where  the  prosecutor,  or  informer,  is  entitled  to  part  of 
the  amount,  it  has  been  held,  that  he  will  not  be  an  incompetent 
witness,  if  it  be  in  the  discretion  of  the  Court  to  punish  the  of- 
fender either  by  fine  or  imprisonment.  (3)  This  is  on  the  ground 
that  a  witness  will  not  be  incompetent  from  interest,  unless  the 
interest  be  certain :  and  in  cases  where  a  fine  is  made  to  de- 
pend upon  the  discretion  of  the  Court,  it  is  quite  uncertain,  until 
the  judge  pronounces  his  sentence,  whether  the  informer  will 
derive  any  benefit  from  the  event  of  the  prosecution.  It  may 
be  observed,  however,  that  the  witness  is  at  least  interested  to 
the  extent  of  securing  the  chance  of  a  pecuniary  benefit,  which 
in  many  cases  may  approximate  nearly  to  a  certainty. 


Defendant  in 
criminal  prose- 
cutions. 

Interested  and 
incompetent. 


With  regard  to  the  competency  of  defendants  in  criminal 
prosecutions,  it  is  scarcely  necessary  to  observe,  that  as  they 
are  in  general  immediately  interested  in  the  event,  it  does  not 
often  happen  that  they  can  be  called  as  witnesses. 


But  as  we  have  seen,  that  in  civil  actions  against  several  de- 


(1)  R.  o.  Johnson,  Willes,  425^ 
and  9  B.  &  C.  557, 558. 

(2)  Sed  qu.  The  point  appears  to 
have  been  ruled  otherwise  in  an 
.old  case.  Bacon's  case,  2d  vol.  Ab. 
687,  and  see  Bui.  N.  P.  289.  Gilb, 
Evid.  111.  The  question,  of  course, 
depends  upon  the  point,  whether 


a  separate  action  is,  or  is  not  ne- 
cessary for  the  recovery  of  the  pe- 
nalties. Prosecutions  under  Uie 
statute  are  not  usual  at  the  present 
day. 

(3)  R.V.  Cole,  1  Esp.  l69>over. 
ruling  R.  v.  Blackman,  1  Esp.  96. 
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fendantSy  one  of  them  may  sometimes  be  so  circumstanced  as  Sometimes  may 

become 
potent 


to  be  a  competent  witness:  so  in  criminal  prosecutions,  one  team- 


diet. 


of  several  persons  jointly  indicted  may  sometimes  be  com- 

petent  to  give  evidence  either  for  the  prosecution  or  for  his  co- 

d^ecdants*     Thus,  upon  an  information  by  the  crown  against 

two  or  more,  if  a  noUe  prosequi  be  entered  by  the  attorney  NaiUfroMjwL 

general,  either  before  or  at  the  trial,  as  to  one  of  the  defendants, 

such  defendant  may  be  called  as  a  witness  for  the  crown 

against  his  co-defendant  (1)   So  where,  upon  a  joint  indictment 

against  two,  one   had  pleaded  in  abatement,  and  for  want  of  p^  ^^  ^^|^ 

replication  judgment  had  been  entered  that  he  should  be  dis-  ™«^*  •"*  J^^»" 

missed  and  discharged,  he  was  admitted,  without  objection,  as  a 

competent  witness,  for  the  other  defendant,  being  himself  no 

longer  interested  in  the  event  of  the  prosecution.  (2) 

One  of  several  defendants  may  also  be  rendered  competent  Sepente 
in  some  cases,  by  a  separate  verdict  at  the  trial.  Thus,  where 
several  persons  were  jointly  indicted  for  a  conspiracy.  Lord 
Tenterden  permitted  a  verdict  of  acquittal  to  be  taken  in  favour 
of  two  defendants,  at  the  request  of  the  prosecutor's  counsel, 
before  the  case  was  opened,  in  order  that  they  might  be  called 
as  witnesses  against  the  others.  (3)  And  where,  upon  an  indict* 
ment  against  several,  it  appears  at  the  close  of  the  case  for  the 
prosecution,  that  there  is  no  evidence  against  one  of  the  de- 
fendants, he  is  entitled  to  a  separate  verdict  of  acquittal,  and 
may  then  be  called  as  a  witness  on  behalf  of  the  others.  (4) 
This  is  upon  the  same  principle,  that  is  commonly  acted  upon 
in  the  case  of  an  action  of  tort  against  several  defendants, 
where  no  evidence  is  adduced  against  one  or  more  of  them. 
It  has  also  been  decided,  that  upon  an  indictment  against  two 
defendants  for  an  assault,  one  of  them  who  had  pleaded 
guilty,  and  was  fined  and  paid  the  fine,  might  be  called  as  a 
witness  on  behalf  of  the  other  defendant,  who  had  pleaded 

(1)  Bui.  N.  P.  285.  Per  Lord  tmte,  where  some  of  these  caees 
Hardw.  Rep.  teinp.  Hardw.  163,  have  been  abeady  noticed  in  trcat- 
and  see  per  Lord  Hardwicke,  Ward  ing  of  the  admissibility  of  accom- 
r.  Man,  2  Atk.  229.  plices. 

(2)  R.V.  Shearman  and  others,  (4)  R.o.  Mutineers  of  the  Bounty, 
Rep.  temp.  Hardw.  303.  cit.  1  East,  313.    R.  v.  Bedder,  1 

(3)  R.  V.  Rowland  and  others,  Sid.  237.  Hawk.  P.  C.  c.  46,  s. 
Ry.   &  Mo.  N.  P.  C.  401.     Sec  98. 
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not  guilty ;  the  trial  being  at  an  end  with  respect  to  the  wit- 
ness. (1) 


Judgment  by 
■defouLti 


In  R.  V.  Lafone,  (^)  a  defendant,  who  had  sufiered  judgment 
by  default  to  an  indictment  for  a  misdemeanor,  was  tendered 
as  a  witness  at  the  trial  on  behalf  of  another  defendant  who 
had  pleaded,  but  Lord  Ellenborough  said,  he  had  never  known 
such  evidence  admitted,  and  he  rejected  the  witness.  "  The 
admission  of  such  evidence,**  said  his  Lordship,  ^^  might  be  ex- 
tended to  every  other  criminal  case,  and  thus  one  of  the  party 
who  suffers  judgment  by  default  may  protect  the  rest :  there  is 
a  community  of  guilt,  they  are  all  engaged  in  an  unlawful  pro- 
ceeding, the  offence  is  the  ofience  of  all,  not  of  a  single  indi- 
vidual only."  (3) 


(1)  R.  r.  Fletcher,  1  Stra.  633. 

(2)  5  Esp.  154. 

(3)  No  authorities  appear  to  have 
been  cited  in  this  case.  Accordinff 
to  the  language  attributed  to  Lord 
Ellenborough,  the  incompetency  of 
the  witness  is  not  placed  on  the 
ground  of  his  being  interested,  but 
upon  the  supposed  impolicy  of  per- 
mitting one  of  several  persons 
jointly  indicted  to  screen  the  others 
at  his  own  expense.  This  appears 
to  be  a  doctrine  at  variance  with 
the  cases  in  which  it  has  been 
held,  that  a  defendant  in  an  action 
of  tort,  who  has  suffered  judgment 
by  defoult,  is  competent  to  excul- 
pate a  co-defendant  who  has  plead- 
ed. (Ward  V,  Hey  don,  2  Esp. 
N.  P.  C.  553.  Per  Le  Blanc,  J.,  2 
Campb.  333,  n.)  It  is  also  to  be 
observed,  that  even  assuming  it  to 
be  probable,  that  one  of  several  par- 
ties indicted  would  be  often  aesi- 
rous  of  protecting  the  rest  at  his 
own  expense,  it  does  not  follow 
that  he    would  be   successful  in 


doinff  so,  for  his  credit  would  be 
for  ue  consideration  of  the  jury. 
It  is  not  easy  to  understand  the 
concluding  observations  attributed 
to  Lord  Ellenborough.  The  guilt 
of  a  party  who  has  suffered  judg- 
ment by  default  is  admitted ;  but 
the  guilt  or  innocence  of  a  party 
who  has  pleaded,  remains  to  be 
ascertained  by  the  verdict  ctf  the 
jury.  To  state,  therefore,  that 
there  is  a  community  of  guilt,  and 
that  the  offence  is  the  offence  of 
all,  is,  with  regard  to  the  defendant, 
who  has  pleaded,  to  assume  the 
very  question  which  the  jury  have 
to  try ;  and,  with  regard  to  tne  wit- 
ness himself,  we  have  already  seen, 
in  treating  of  the  evideuce  of  ac- 
complices, that  a  party  wbo  admits 
himself  to  be  guilty  of  an  offence 
for  which  another  is  indicted,  is  a 
competent  witness  for  the  prisoner 
as  well  as  for  the  prosecution,  unless 
he  has  been  rendered  incompetent 
by  aciual  conviction  of  a  crime 
producing  infamy. 
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CHAPTER  VII. 

OF   THE   RULE  OF   INTEREST   WITH    REGARD   TO   PERSONS    NOT 

PARTIES   TO  THE   SUIT. 

M.  HE  general  principle,  on  which  a  witness,  interested  in 
the  event  of  a  cause,  is  incompetent  to  give  evidence  in  support 
of  such  interest,  has  already  been  stated,  and  we  have  examined 
into  the  application  of  this  rule,  with  regard  to  the  persons  who 
are,  in  general,  most  obviously  and  immediately  interested  in 
the  event  of  a  suit,  viz.  the  parties  to  the  record.  We  have 
now  to  consider  the  application  of  the  rule  with  regard  to  or- 
dinary witnesses. 

This  inquiry  will  be  found  of  a  more  extensive  and  compli- 
cated description  than  that  which  has  just  been  completed,  and 
it  is  scarcely  possible  to  reconcile  the  earlier  cases  on  the  subject 
with  those  of  more  recent  date.  The  earlier  cases  were  generally 
decided  on  very  narrow  grounds.  ''  The  old  cases  on  the  com- 
petency of  witnesses,*'  said  Lord  Mansfield,  ''have  gone  upon 
very  subtle  grounds :  but,  of  late  years,  the  courts  have  en- 
deavoured, as  far  as  possible,  consistently  with  those  authorities, 
to  let  the  objection  go  to  the  credit  rather  than  the  competency 
of  the  witness."  (1) 

The  general  rule  is  laid  down  by  Gilbert,  C.  B.,  in  these  General  rale. 
words,  ''  The  law  looks  upon  a  witness  as  interested,  where 
there  is  a  certain  benefit  or  disadvantage  attending  the  con- 
sequence of  the  cause  one  way."  (2)  And  Mr.  Justice  BuUer, 
in  the  case  of  the  King  v.  Prosser,  says,  '^  I  take  the  rule  to  be 
this,  if  the  witness  can  derive  no  benefit  firom  the  cause  before 
the  court,  he  is  competent.*'  (3) 


(I)  1  T.  R.  300.  Walton  v.  Shcl-  (2)  Gilb.  Evid.  106-7. 

ley,  cit.  per  Lord  Kenyon,  3  T.  R.  (3)  4  T.  R  20,  and  see  B.  N.  P. 

32,  and  see  R.  v.  Bray,  Ca.  temp.  284. 
Hardw.  360. 
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Piract  interest.       In  inquiring  into  the  competency  of  the  parties  to  the  record 
in  civil  suits,  it  has  been  seen,  that  in  general  they  are  incom- 
petent to  give  evidence,  by  reason  of  a  direct  interest  in  the 
event  of  the  suit.    Many  cases  arise,  in  which  persons  not 
being  parties  to  the  record  are  open  to  same  objection.     Thus, 
the  nominal  plaintiff  on  the  record  may  sometimes  have  no  real 
interest  in  the  question  at  issue,  and  the  action  may  be  prose- 
cuted solely  for  the  benefit  of  a  third  person  who  is  not  a  party 
to  the  record :  and  if  at  the  trial  such  person  were  tendered  as 
a  witness  in  support  of  the  plaintiff's  case,  he  would  be  obviously 
incompetent,  by  reason  of  the  direct  interest  which  he  would 
have  in  obtaining  a  verdict  for  the  plaintiff;  for  such  verdict, 
when  obtained,  would  enure  to  his  own  benefit,  and  the  witness 
therefore  would  have  a  much  stronger  interest  than  the  plaintiff 
himself,  in  obtaining  a  favourable  termination  of  the  cause. 
The  same  principle  would  of  course  be  equally  applicable  with 
regard  to  the  defendant,  as  with  regard  to  the  plaintiff.     And 
it  would  hold  equally  in  the  case  of  a  partial,  as  well  as  an 
entire  interest  in  the  subject  matter  of  the  action.     In  all  such 
cases  there  would  be  a  certain  benefit  or  disadvantage  directly 
resulting  to  the  *  witness  from  a  favourable  or  unfavourable 
verdict,  and  he  would  therefore  be  incompetent  to  give  evidence, 
by  reason  of  this  direct  interest  in  the  event  of  the  suit. 

2.  Indirect  in-        ^"^  ^  direct  and  immediate  benefit  or  disadvantage  firom  the 
terest.  result  of  the  suit  was  not  the  only  species  of  interest,  which 

at  one  time  rendered  a  witness,  not  a  party  to  the  record,  incom- 
petent to  give  evidence.  For  until  the  passing  of  a  recent 
statute,  which  has  effected  a  material  alteration  in  the  law,  in 
this  respect,  and  the  provisions  of  which  will  be  fully  stated 
hereafter,  (1)  witnesses  who  were  neither  parties  to  the  record, 
nor  had  any  direct  interest  in  the  event  of  the  suit,  were 
often  rendered  incompetent,  by  reason  of  an  indirect  interest 
in  the  record,  with  regard  to  some  subsequent  suit.  This 
description  of  interest  has  already  been  adverted  to,  in  treat- 
ing of  the  competency  of  the  prosecutor,  or  party  grieved, 
to  give  evidence  in  a  criminal  prosecution ;  and  it  has  been  seen 


(1)  SUt.  3  &  4  W.  3,   c.    42,  B.  26,  27. 
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that  an  objection  to  his  competency  was  formerly  supposed  to 
exist,  on  the  ground  that  he  might  be  able  to  avail  himself  of 
the  record  of  a  conviction  as  evidence,  in  support  of  his  own 
interest,  in  some  subsequent  civil  suit  But  when  it  became  a 
settled  rule,  that  a  judgment  in  a  criminal  prosecution,  could 
in  no  case  be  used  as  evidence  in  a  subsequent  civil  suit,  on  be- 
half of  a  party  who  had  been  a  .witness  for  the  prosecution,  the 
foundation  of  this  objection  failed,  and  the  prosecutor  or  party 
grieved  was  held  not  to  be  disqualified  by  reason  of  this  supposed 
indirect  interest  in  the  record.  In  like  manner,  with  regard  to 
the  parties  to  civil  suits,  it  will  be  found,  upon  an  examination  of 
the  cases  that  have  been  decided  with  respect  to  their  competency 
to  appear  as  witnesses,  that  they  are  generally  disqualified,  by 
reason  of  a  direct  and  immediate  interest  in  the  event  of  the 
suit,  and  that  when  they  are  free  from  this  direct  interest, 
no  objection  can  be  raised  to  their  competency  on  the  ground 
of  such  an  indirect  interest  in  the  record.  But  with  res- 
pect to  ordinary  witnesses  the  case  was  often  di£ferent,  and 
they  were,  in  many  instances,  open  to  the  objection  of  an 
indirect  interest,  in  cases  where  they  could  derive  no  imme- 
diate benefit  or  disadvantage  from  the  termination  of  the  par- 
ticular suit 


In  treating,  in  a  subsequent  part  of  the  volume,  upon  the 
admissibility  and  effect  of  former  judgments  as  evidence  in  a 
subsequent  suit,  it  will  be  seen,  that  they  are  in  general  con^ 
elusive  evidence  of  the  facts  that  appear  to  have  been  decided 
by  the  record,  if  the  same  question  should  arise  again  between 
the  same  parties ;  (I)  but  that  they  are  not,  in  general,  admissible 
evidence  in  a  subsequent  suit  by  or  against  a  party  who  was 
a  stranger  to  the  former  proceedings.  To  the  latter  branch 
of  the  rule  there  are,  however,  some  exceptions,  and  a  judgment 
in  a  civil  suit  may  in  several  cases  be  admissible  in  evidence 
for  or  against  a  person  who  was  not  a  party  to  the  former  suit 
Thus,  if  an  action  be  brought  by  or  against  one  of  several 
persons,  who  claim  a  customary  right  of  common,  or  some  other 

(1)  Pos/,  Part  11. 


-v 
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species  of  customary  right,  and  the  question  of  the  existence 
and  validity  of  the  custom  is  determined  by  die  record,  the 
judgment  obtained  in  the  action  would  be  admissible  evi- 
dence in  a  subsequent  action,  for  or  against  a  person  claiming 
under  the  same  general  customary  right,  although  he  was  a 
stranger  to  the  record  in  the  former  action :  and  if  a  person 
so  situated  were  tendered  as  a  witness  in  the  first  action,  it  was 
fully  established  that  the  circumstance,  of  the  record  being  ad- 
missible evidence  for  or  against  his  own  claims  in  a  subsequent 
suit,  was  an  interest  which,  in  general,  would  render  him  an  in- 
competent witness.  (1) 

There  were  therefore  two  distinct  modes,  in  which  a  person, 

gronndsofin-    uot  a  party  to  the  record,  might  derive  a  benefit  or  advantage 

^T^^^tSl      ^™  ^^  event  of  the  suit,  and  in  either  case  he  became  itt- 

2.  Indirect     competent  to  give  evidence.     "  This  benefit,"  says  Lord  C.  J, 

Tindal,  in  a  late  case,  (after  citing  the  general  rule  in  the  words 

of  C.  B«  Crilbert,  already  quoted  in  the  text)  (2)  '*  this  benefit 

may  arise  to  the  witness  in  two  cases :  first,  where  he  has  a 

direct  and  immediate  benefit  from  the  event  of  the  suit  itself; 

and  secondly,  when  he  may  avul  himself  of  the  benefit  of  the 

verdict  in  support  of  his  own  claims  in  a  fiiture  action.  (3) 

These  were  the  only  grounds,  upon  which  a  witness  became  in- 
competent firom  interest,  and  it  was  fully  settled,  by  many  decisions, 
that  all  other  objections  on  the  ground  of  a  supposed  interest  would 
afiect  the  credit  of  the  witness  only,  not  his  competency.  This 
was  the  rule  laid  down  and  acted  on  in  Bent  v.  J9ai0r,(4) 
which  has  always  been  considered  a  leading  authority  on  this 
subject  And  in  a  subsequent  case.  Lord  Kenyon,  referring  to 
the  rule  established  in  Bent  v.  Baker,  says,  "  That  case  laid 
down  a  clear  and  certain  rule,  by  which  I  have  ever  since  en- 

(1)  See  I T.  R.  302.    3  T.  R.  32.  terested,  and  where  no  other  evi- 

B.  N.  p.  283.    Hockley  v.  Lamb,  dence  can  reasonably  be  expected. 

1  Lord  Raym.  731.    Anscomb  17.  See    Lancum  v,  Lovell,  9  Bing. 

Shore,  1  Taunt.  261.    Lord  Fal-  470.   B.  N.  P.  289. 

mouth  V.    George,   5   Bing.    286.  (2)  Supra,  p.  71. 

The  rule  had  an  exception  where  (3)  6  Bing.  394.    Doe  p.  Tyler, 

all  the  subjects  of  the  king  are  in-  (4)  3  T.  R.  27. 
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deavoured  to  regulate  my  opinion.     The  rule  there  laid  down 
was»  that  no  objection  could  be  made  to  the  competency  of  a 
witness  on  the  ground  of  interest,  imless  he  were  directly  in- 
terested in  the  event  of  the  suit,  or  could  avail  himself  of  the 
verdict  in  the  cause,  so  as  to  give  it  in  evidence  on  any  future 
occasion  in  support  of  his  own  interest*' (1)     So  also  Lord 
Ellenborough,  in  giving  judgment  in  a  case  which  has  been 
cited  in  the  preceding  chapter,  (2)  recognises  the  authority  of 
Benl  V.  Baker  and  Smith  v.  Prager,  and  observes,  that  the 
rule  was  well  laid  down  and  established  in  those  cases,  ^'  That 
where  a  party  is  not  immediately  interested  in  the  cause,  nor 
has  any  interest  in  the  event,  in  support  of  which  the  verdict  in 
that  cause  may   be  given  in  evidence  by  him  in  any  other 
proceeding  institution  by  or  against  him,   he  is  a  competent 
witness." 

A  material  alteration  has  lately  been  effected  in  the  Law  of  sut.  3  &  4  W. 
Evidence,  with  regard  to  the  incompetency  of  witnesses,  on  the  Alteration  of 
ground  of  an  indirect  interest  arising  from  the  subsequent  use  1»^  »•  ^  iodi- 
of  the  record  as  evidence  for  or  against  the  witness.  For  by 
the  Stat  3  &  4  W.  4,  c.  4/2,  s.  26,  (3)  it  is  provided,  that  in 
cases  where  witnesses  are  objected  to  upon  this  ground,  they 
shall  nevertheless  be  examined,  but  that  in  such  case  a  verdict 
or  judgment  by  or  against  the  party  for  whom  the  witness  shall 
be  examined,  shall  not  be  admissible  in  evidence  by  or  against 
the  witness,  or  any  person  claiming  under  him.  The  effect  of 
this  enactment  is  to  remove  the  objection  to  the  competency  of 
the  witness,  by  removing  the  interest  out  of  which  the  objec- 
tion arises.  And  the  principle,  upon  which  the  statute  is  founded, 
appears  to  be  in  some  degree  analogous  to  that  of  the  rule  to 
which  we  have  adverted  in  the  preceding  chapter,  namely,  that 
a  witness  in  a  criminal  prosecution  shall  in  no  case  be  allowed 
to  avail  himself  of  a  conviction,  where  he  has  himself  been 
called  as  a  witness  in  support  of  the  indictment  In  both  cases 
the  supposed  interest  is  removed  by  the  fact  of  the  party  ap- 
pearing in  the  character  of  a  witness,  and  as  he  can  himself 

(1)  7T.  R.62.    Smith  9.  Pragcr.         (3)  See  the  statute  in  the  Ap- 

(2)  R.  V.  Boston,  4  £a8t,  581,      pendix. 
Mupra, 
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derive  no  benefit,  either  directly  or  indirectly,  from  a  fiivour- 
able  termination  of  the  suit,  no  substantial  objection  to  his 
competency  on  the  grounds  of  interest  can  now  be  made. 

The  particular  provisions  of  this  statute,  and  the  cases  that 
have  been  decided  upon  it,  will  be  subsequently  stated.  It  is 
sufficient  to  observe  at  present,  that  the  effect  of  it  afqpears  to 
be  to  iremove  one  of  the  grounds  of  incompetency  from  interest 
which  existed  before  the  passing  of  the  actj  and  to  render  all 
witnesses  competent,  as  far  as  regards  objections  from  interest, 
unless  it  can  be  shewn  that  they  have  a  direct  interest  in  the 
event  of  the  particular  suit. 

In  pursuing  the  inquiry  into  the  present  state  of  the  law 
with  respect  to  the  incompetency  of  witnesses  from  interest,  it 
is  proposed  to  shew,  in  the  first  place,  in  what  cases  a  witness 
will  be  disqualified ;  and  secondly,  in  what  cases  he  will  not  be 
disqualified  from  this  cause;  The  first  of  these  subjects  of 
inquiry,  will  occupy  the  remainder  of  the  present  chapter ; 
the  next  chapter  will  be  devoted  to  the  second. 

1.   What  is  such  an  interest  as  wM  disqualify. 

Practice  before       ^^^  ^^^  distinct  species  of  interest  that  produced  disqualifi- 
the  statoie.        cation.before  the  statute  3  &  4  W.  4,  c.  4^,  have  been  men- 

ttoned,  and  it  may  contribute  to  the  elucidation  of  the  subject 
of  the  present  inquiry,  if,  before  the  particular  cases  are  stated 
in  which  a  witness  becomes  incompetent  according  to  the  pre- 
sent state  of  the  law,  a  short  notice  is  taken  of  the  practice 
antecedent  to  the  passing  of  the  late  statute.  An  instance 
of  disqualification  from  an  immediate  interest  in  the  event 
of  the  particular  suit  frequently  arose,  in  cases  where  an 
action  had  been  brought  by  or  against  a  person  having 
no  beneficial  interest  in  the  subject  matter  of  the  action 
who  either  sued  or  defended  merely  for  the  benefit  of  a  third 
person,  and  on  the  trial  of  the  cause  such  third  person  was 
tendered  as  a  witness  for  the  party,  who  was  a  mere  trustee  on 
his  behalf.  In  cases  of  this  nature,  the  witness  would  derive  an 
immediate  benefit  from  a  verdict  in  favour  of  the  party  for  whom 
he  was  tendered  as  a  witness,  and  would  be  incompetent,  bj 
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reason  of  this  obvious  and  direct  interest  in  the  event  of  the 
particnlar  suit  (1)  Examples  of  the  more  remote  species  of 
interest,  depending  upon  the  use  of  the  record  as  evidence,  often 
arose,  as  we  have  observed,  in  the  case  of  actions,  in  which  ques- 
tions came  in  issue  concerning  the  existence  and  legality  of  some 
general  custom  set  up  by  one  of  the  parties  to  the  suit,  and 
which  custom  affected  the  rights  of  other  persons  tendered  as 
witnesses  to  prove  the  custom.  Thus,  if  the  issue  were  on  a  right 
of  common,  which  depended  on  a  custom  pervading  a  whole 
manor,  a  person  claiming  a  right  under  this  custom  was  incom- 
petent to  give  evidence  on  behalf  of  the  party  to  the  particular 
suit,  who  relied  on  the  existence  of  the  custom ;  for  although, 
in  this  case,  the  witness  would  gain  no  immediate  benefit  from 
the  termination  of  the  particular  suit,  the  record  in  that  suit 
would  be  evidence  in  a  subsequent  action  by  or  against  the 
witness  for  the  trial  of  the  same  right  (2)  So  also  in  an  action,  in 
which  an  issue  arose  concerning  the  existence  of  a  custom  to 
take  a  certain  toll  from  fishermen  frequenting  a  particular  cove, 
it  was  decided,  that  a  fisherman  who  was  not  a  party  to  the 
action,  but  who  frequented  the  same  cove,  and  would  have 
been  liable  to  pay  toll  under  the  custom,  was  an  incompetent 
witness  for  the  purpose  of  disproving  the  existence  of  the  cus- 
tam ;  for  here  also,  although  no  immediate  gain  or  loss  could 
result  to  the  witness  from  the  immediate  event  of  the  particidar 
suit,  yet  if  a  subsequent  action  were  brought  against  himself 
for  not  paying  toll,  the  record  of  the  verdict  in  the  former 
action  would  be  evidence  for  or  against  the  witness  in  the  sub- 
sequent action.  (3) 

Such  was  the  general  state  of  the  law  before  the  passing 
of  the  statute  3  &  4  W.  4,  c.  4^,  s.  26,  27,  the  effect  of 
which  has  been,  to  remove  the  more  remote  species  of  dis- 
qualification,  and  to  reduce  all  questions  on  the  incompe- 
tency of  witnesses,  as  being  interested  to  the  inquiry,  whether 
or  not  the  witness  has  ai)y  direct  interest  in  the  event  of  the 

(1)  See  other  instances  of  im^  (SO  See  per  Bnllery  J.,  1  T.  R. 

mediate  interett  given  by  Tindal,  302. 

C.  J.,  in  Doe  v.  Tyler,  6  Bing.  (3)  Lord  Falmouth  v.  George,  5 

394.  Bing.  2S6. 
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particular  suit.  It  is,  boweveri  important  to  observe,  that,  be- 
fore the  passing  of  tbis  statute,  it  happened  not  unfrequently 
tbat  witnesses  were  so  situated  as  to  be  open  to  objection,  on 
the  ground  of  an  immediate  interest  in  the  result  of  the  parti- 
cular suit,  and  also  on  the  ground  of  an  indirect  interest  in  the 
record  for  the  purposes  of  the  evidence  in  some  subsequent 
suit.  And  as  either  objection  was  sufficient  to  produce  dis- 
qualification, such  witnesses  were  rejected  sometimes  on  one 
ground,  and  sometimes  on  the  other  indiscriminately,  according 
as  either  objection  might  be  presented  to  the  Courts.  Thus, 
it  has  been  decided  in  several  cases,  that  a  tenant  in  possession 
is  an  incompetent  witness  for  the  defendant,  and  his  incompe- 
tency has  been  sometimes  attributed  to  an  immediate  interest  in 
the  event  of  the  particular  suit,  and  at  other  times  to  an  indirect 
interest  in  the  record,  as  available  for  the  purposes  of  evidence. 
In  the  case  of  Doe  v.  Wilde ,  (1)  for  instance,  it  was  said  by 
the  Court,  that  the  effect  of  a  judgment  for  the  plaintiff  would 
be  to  turn  the  witness  out  of  possession,  and  that  this  was 
an  immediate  interest  which  disqualified  the  witness  from 
giving  evidence  for  the  defendant  But  in  other  cases  a 
tenant  in  possession,  who  had  been  served  with  a  copy  of  the 
declaration,  has  been  held  an  incompetent  witness  for  the  de- 
fendant, upon  the  ground,  that  a  judgment  for  the  plaintiflT 
in  ejectment  would  be  evidence  against  the  witness  in  a 
subsequent  action  brought  against  him  for  the  mesne  pro- 
fits. (2) 

In  cases  of  the  above  description  (and  many  similar  instances 
might  be  given),  the  witness  was  open  to  both  objections  before 
the  late  statute,  and  it  was  then  immaterial  to  examine  minutely 
into  the  exact  nature  and  extentof  his  interest ;  because,  if  it  ap- 
peared clearly,  that  he  was  interested  in  either  point  of  view,  that 
was  a  sufficient  reason  for  rejecting  his  testimony.  If  the  witness 
had  a  direct  and  immediate  interest,  there  was  no  occasion  to 
have  recourse  to  the  second  principle,  where  the  interest  was 


(I)  5  Taunt  183.  See  also  per  (2)  Bourne  v.  Turner,  1  Stnu 
Cur,  6  Binff.  304;  and  Doe  v.  632.  Doeo.  Williams,  Cowp.621. 
Bingham,  4  B.  &  Aid.  672.  Doe  v,  Preece,  1  Tyrwh.  410. 
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one  degree  removed.  (3)  And  so  on  the  other  hand,  if  it  was 
apparent,  that  the  verdict  would  be  evidence  for  or  against  the 
witness  in  a  subsequent  action,  there  was  no  occasion  to  con- 
sider, whether  or  not  he  had  anymore  immediate  ihterest  in  the 
event  of  the  particular  suit.  But,  since  the  statute,  it  has 
obviously  become  necessary  to  consider,  in  all  cases  of  this 
nature,  whether  the  witness  has  a  direct  and  immediate  interest 
in  the  event  of  the  suit  For  if,  before  the  statute,  the  ob- 
jection of  an  indirect  interest  in  the  record  was  the  only 
objection  that  could  be  raised  against  the  admissibility  of 
any  particular  witness,  the  competency  of  such  witness  will 
be  now  restored  through  the  effect  of  the  statute  which 
removes  this  indirect  interest  But  if,  before  the  statute,  the 
witness  was  open  to  the  objection  of  a  direct  interest  in  the 
particular  suit,  as  well  as  that  of  an  indirect  interest  in  the 
record,  the  statute  appears  to  have  no  effect  in  restoring  his 
competency,  for  although  it  removes  the  latter  species  of 
interest,  the  former  still  remains  behind,  and  will  consequendy 
produce  disqualification. 

We  shall  now  proceed  to  shew,  in  what  particular  cases 
persons,  not  being  parties  to  the  suit,  are,  according  to  the  ex- 
isting law,  incompetent  from  a  direct  interest  in  the  event  of 
of  a  suit 

The  cases  that  have  arisen  respecting  the  competency  of  the  immediate  in- 
parties  to  the  suit,  have  already  been  considered ;  and  it  has  tefea^— Casei. 
been  seen,  that  the  plaintiff  and  defendant  are,  in  most  cases, 
disqualified  on  the  ground  of  interest,  and  that  where  they  have 
no  beneficial  interest  in  the  subject  matter  of  the  action,  they 
are,  in  general,  disqualified  on  the  ground  of  liability  to  costs. 

The  bail  for  the  defendant  are  incompetent  witnesses  for  Bail. 
him,    being  directly   interested   in  the  event  of   the  suit; 
for  if  the  verdict  be  given  against  the  principal,  the  bail  be- 
come immediately  answerable,  and  they  are  immediately  re- 

(3)  See  per'Hndal,  C.  J.,  6  Bing.  394. 
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Haibtad  and 
wife.— B«l. 


lieved  from  thi^  liability  by  the  effect  of  a  verdUet  in  tds 
favour.  (1)  Upon  the  same  principle,  a  person  who  has  depo- 
sited in  the  hands  of  the  sheriff,  in  lieu  of  bail,  a  sum  of  money, 
which  by  rule  of  Court  is  made  to  abide  the  event  of  the  suit, 
is  not  competent  for  th^  defendant  (2)  Whenever  t)ie  husband 
of  a  witness  would  be  incompetent  to  give  evidence  on  account 
of  his  interest  in  the  cause,  it  necessarily  follows  that  the  wife 
will  also  be  excluded,  having  an  unity  of  interest  with  her 
husband ;  and  the  wife  of  the  bail  is,  therefore,  incompetent  to 
give  evidence  for  the  party,  on  whose  behalf  her  husband  has 
become  bound.  (3) 


Bail  mtde 
competent. 


When  a  material  witness  for  the  defendant  has  become  hail 
for  him,  the  court  will,  on  application,  allow  his  name  to  be 
struck  out,  on  the  defendant  adding  and  justifying  another 
bail  instead  of  the  witness.  (4)  And  even  at  the  trial  the  jud^ 
will  allow  the  witness's  name  to  be  struck  out  of  the  bail  piece, 
if  the  defendant  deposit  with  the  associate,  a  sufficient  sum, 
a  security  for  the  debt  and  costs.  (5)  Of  course, 
diately  the  name  of  the  bail  has  been  struck  out  of  the  bail 
piece  by  competent  authority,  his  liability  ceases,  and  his  in- 
terest is  therefore  removed;  but  his  incompetency  will  continue, 
where  it  does  not  distinctly  appear  that  his  liability  has  termi* 
nated.  Thus,  where  a  witness  stated  on  the  voire  dire 
that  he  was  bail  to  the  sheriff  in  the  action,  and  that  he  did  not 
justify,  but  that  he  had  not  done  any  thing  to  get  dischargred 
from  the  liability,  which  he  had  contracted  by  becoming  bail, 
he  was  rejected  as  an  incompetent  witness.  (6)  And  where  an 
attachment  had  been  granted  against  the  sheriff  for  not  putting 
in  bail,  but  which  was  afterwards  set  aside  on  terms,  one  of 


(1)  See  1  T.  R.  164,  perBuller, 
J.  Piesley  9.  Von  Each,  2  Esp. 
605. 

(3)  Lacon  v.  Higgins,  3  Stark. 
N.  P.  C.  182. 

(3)  Cornish  r.  Pugh,  8  D.  &  R. 
65. 

(4)  Whatley  v,  Fearnley,  2  Chit 
Rep.  103.  Tidd's  Pr.  (9th  edit)  259. 

(5)  Baillie  v.  Hole,  Mo.  &  Ma. 


N.  P.  C.  289.  3  C.  &  P.  560. 
Pearcey  v.  Fleming,  5  C.  &  P.  503. 
In  the  former  of  Uiese  cases,  the 
sum  deposited  was  the  amoant 
sworn  to,  together  with  a  furtber 
sum  to  cover  the  costs :  in  the 
latter  case  doable  the  sum  swont 
to  was  deposited. 

(6)  Hawkings  v.  Inwood>  4  Car. 
Sc  P.  148. 
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which  vfzsy  that  the  attachment  should  stand  as  a  security,  the 
bail  to  the  sheriff  were  ruled  to  be  incompetent  witnesses  for 
the  defendant.  (1) 

A  surety  in  a  replevin  bond  is  interested  in  procuring  a  ver-  surety  id  w- 
<fct  for  the  plaintiff,  in  the  same  manner  as  bail  are  interested  P^®^°  '^"*^- 
in  procuring  a  verdict  for  the  defendant,  and  is,  therefoi'e,  in- 
eompetent;  but  if  his  testimony  be  required,  the  courts  will 
permit  the  substitution  of  a  new  surety  in  lieu  of  the  witness 
M  order  that  the  latter  may  be  rendered  competent.  (^) 

In  the  cases  which  have  just  been  stated,  respecting  the  in-  Penoni  not 
<«npetency  of  bail  and  sureties,  the  situation  of  the  witness  ^^^^ 
was  that  of  a  party  immediately  connected  with  the  proceedings 
in  the  action,  and  his  interest  in  procuring  a  verdict,  in  favour  of  ^«J»«'»*  P""' 
the  party  for  whom  he  has  become  bound,  is  apparent  from  the 
proceedings  themselves.    We  shall  presently  proceed  to  notice 
in  detail  a  variety  of  other  cases,  in  which  witnesses  are  in- 
competent by  reason  of  a  direct  interest  in  the  event  of  the  par- 
ticular suit,  but  where  it  is  necessary  to  look  beyond  the  pro- 
ceedings for  the  ground  of  incompetency.     Before  doing  this, 
it  may  be  desirable  to  advert  to  a  few  leading  principles  upon 
this  important  and  diflScult  subject. 

It  is  a  general  rule,  that  a  witness  will  not  be  incompetent  Uncertun 
on  the  ground  of  interest,  unless  the  alleged  interest  be  certain  '°^^^- 
in  its  nature ;  for  if  it  be  a  matter  of  uncertainty,  whether  the 
witness  will  gain  or  lose  by  the  event  of  the  cause,  it  cannot  be 
said  of  him  that  he  is  in  fact  interested,  and  his  testimony  will 
therefore  be  received.  (3) 

I£  is  also  a  rule,  that  the  interest  must  be  a  legal  existing  Expectation. 
interest;  if  it  exist  merely  in  the  imagination,  or  belief,  or 
expectation  of  the  witness,  he  will  not  be  incompetent,  how- 


(1)  Picsley  c.  Von  Each,  2  E«p.      7  Moore,  439,  S.  C. 

N.  P.  C.  605.  (3;  R.  ©.  Cote,  1  Esp.  98. 

(2)  Bailey  v  Bailey^  1  Bing.  92. 

VOL.  I.  O 
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Competency 
pretumed. 


ever  strongly  the  objection  may  be  urged  with  respect  to  his 
credibility.  (1) 

In  all  cases  in  which  an  objection  is  raised  to  the  compe- 
tency of  a  witness  on  the  ground  of  interest,  it  lies  upon  the 
party  making  the  objection  to  establish  its  existence  and 
validity.  The  competency  of  a  witness  ought  to  be*  pre- 
sumedi  until  the  contrary  be  clearly  shewn,  and  in  cases  of 
doubt  the  Courts  are  always  disposed  to  receive  the  witness 
and  to  let  the  objection  go  to  his  credibility  rather  than  to  his 
competency. 


Amoant  of 
interest. 


If  it  be  made  to  appear  clearly  that  the  witness  is  directly 
interested  in  the  event  of  the  particular  suit,  the  exact  amount 
of  his  interest  is  immaterial,  and  it  will  make  the  witness  in- 
competent, however  small  and  inconsiderable  it  may  be.  {2)  A 
person  who  loses  or  gains  the  smallest  sum  by  the  event  of  a 
suit,  whatever  may  be  his  rank,  fortune,  or  character,  is  as 
incompetent  to  give  evidence  as  one  who  may  be  interested  to 
the  amount  of  thousands.  This  is  the  unavoidable  consequence 
of  the  general  rule.  If  interest  be  allowed  to  disqualify  in  any 
case,  it  must  in  all ;  as  it  is  impossible  by  any  scale  to  measure 
the  different  effects,  which  it  may  have  on  different  minds. 


Intprestincosu.  The  interest  may  be  either  in  the  subject  in  issue  in  the  ac- 
tion, or  in  the  costs ;  for,  as  we  have  seen,  in  treating  of  the 
evidence  of  the  parties  to  the  suit,  a  plaintiff  or  defendant,  who 
has  no  actual  interest  in  the  action,  but  merely  sues  or  defends 
for  the  benefit  of  a  third  party,  will  be  incompetent,  if  he  be 
liable  to  be  called  on  for  costs.  And,  of  course,  the  same  rule 
applies  to  witnesses  not  being  parties  to  the  suit 


Balance  of 
interest. 


Where  the  witness  is  so  situated,  that  he  is  interested  on 
both  sides,  his  competency  will  depend  u^n  the  equality  or 
inequality  of  the  adverse  interest.     If  they  should  be  exactly 


(1)  See  cases  on   this  subject, 
post,  sec.  2.  • 

(2)  Burton  o.  Hinde,  5  T.  R. 
574.     Per  cur,  Dowdeswell  v.  Nott, 


2  Vern.  317.  TTiere  was  formerly 
some  doubt  on  this  subject,  see  the 
cases  cited  as  to  members  of  cor- 
porations.   Ante,  p.  48. 
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equal,  one  will  counterbalance  the  other,  and  the  witness  will 
be  competent ;  but  if  there  should  be  any  excess  of  interest  on 
either  side,  the  witness  will  be  incompetent  to  give  evidence  on 
the  side,  where  there  is  a  preponderancy  of  interest ;  it  is 
obvious,  that  he  is  interested,  to  the  amount  of  the  excess,  in 
procuring  a  verdict  on  that  side. 

It  may  be  observed,  that  many  of  the  cases,  which  might  be 
cited  in  illustration  of  these  general  principles,  do  not  belong 
to  the  present  subject  of  inquiry,  viz,  what  interest  will  pro* 
duce  disqualification,  but  range  themselves  under  the  next 
head  of  inquiry,  viz.  what  interest  will  not  produce  disqualifi- 
cation. However,  as  both  branches  of  inquiry  are  inti- 
mately connected,  and  the  above  division  has  been  adopted 
merely  for  the  purpose  of  convenience,  it  will  be  of  material 
use  to  bear  in  mind  the  general  principles,  before  laid 
down,  while  we  enter  in  detail  on  the  consideration  of 
those  decided  cases,  in  which  witnesses  have  been  rejected 
as  incompetent  on  the  ground  of  interest.  In  some  of  these 
cases,  the  interest  of  the  witness  will  be  found  to  be  perfi^stly 
clear  and  direct;  in  others,  some  nicety  will  be  required 
in  distinguishbg  between  direct  interest  in  the  event  of 
the  particular  suit,  and  interest  in  the  record  as  matter 
of  evidence :  in  other  cases  again,  it  will  be  found  difficult 
to  discover,  whether  the  witness  has  any  interest  whatever  in 
the  event  of  the  suit  The  method,  we  shall  in  general 
pursue  in  examining  these  cases,  will  be,  to  commence  with 
those  in  which  the  interest  is  most  obvious  and  direct,  and  in 
which  the  situation  of  the  witness  approaches  nearest  to  that 
of  a  party  in  the  proceedings. 

It  has  been  before  observed,  that  when  an  action  is  brought  Extmples. 
by  or  against  a  person  as  a  trustee  for  another,  the  person  who 
is  substantially  interested  in  the  action,  though  not  nominally 
a  party,  is  incompetent  by  reason  of  a  direct  interest.     There-  . 

fore,  in  an  action  on  a  policy  of  insurance,  where  the  declaration  ested  in  policy. 
averred,  that  the  policy  was  made  in  the  names  of  the  plaintiffs 
as  agents  for  the  sole  use  and  benefit  of  A.  and  B.,  who  were 

o  2 
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interested  in  the  goods  insured,  neither  of  the  persons  so  in- 
terested is  a  competent  witness  for  the  plaintiffs.  And  even 
their  release  to  the  plaintiff^,  of  all  actions  for  any  sum  re- 
covered by  them  on  the  policy,  will  not  restore  their  com- 
petency ;  for  it  must  be  presumed,  until  the  contrary  be  shewn, 
that,  as  they  are  interested  in  the  policy,  the  action  has  been 
brought  by  their  authority,  and  that  they  are  liable  to  the  at- 
torney for  the  costs  of  the  action.  Nor  will  the  circumstance 
of  the  nominal  plaintiffs  in  the  action  having  received  an 
indemnity  from  other  persons,  make  any  difference,  the  witness 
still  remaining  liable  to  the  attorney  in  respect  of  the  costs.  (1) 


Consolidation 
rule. 


Collateral 
agreement. 


In  actions  on  policies  of  insurance  where  there  has  been 
a  consolidation  rule,  an  underwriter,  who  is  a  party  to 
such  rule,  is  of  course  as  directly  interested  in  the  event  of 
the  particular  cause,  as  if  he  were  a  party  to  the  cause 
itself;  and  he  is,  therefore  incompetent.  Sjo  in  a  case,  where 
the  defendant  in  an  action  on  'a  policy  of  insurance  called 
another  underwriter  as  a  witness,  who  stated  that  he  had  paid 
the  loss  to  the  plaintiff,  upon  an  undertaking  that  he  was  to  be 
repaid  in  the  event  of  this  action  failing,  and  that  he  had  since 
received  a  letter  from  the  plaintiff,  promising  to  return  the 
money  on  that  event,  Lord  Ellenborough,  C.  J.,  at  the  trial 
rejected  the  witness.  On  a  motion  afterwards  for  a  new  trial, 
the  Court  sent  the  case  to  be  re-tried,  for  the  purpose  of  ascer- 
taining more  particularly  the  time  when  the  undertaking  was 
made  to  the  witness  ;  but  on  that  occasion  Lord  Ellenborough 
said,  *'  If  a  person,  who  is  under  no  obligation  to  become  a 
witness, for  either  of  the  parties  to  the  suit,  choose  to  pay  his 
debt  before  hand,  upon  a  condition  that  it  is  to  be  determined 
by  the  event  of  that  suit,  he  becomes  as  much  interested  in  the 
event  of  that  suit,  as  if  he  were  a  party  to  the  consolidation 
rule.  (2) 


(1)  Bell  V.  Smith,  5  B.  &  C.  188. 

(2)  Forester  v.  Piffou,  1  Maule 
&  Selw.  9.  3  Campb.  380,  S.  C. 
The  time  at  which  a  witness  ae- 
Guires  an  interest  in  the  event  of 
tne  suit  may,  in  certain  cases,  be- 


come material;  and  it  sometimes 
gives  rise  to  an  exception  to  the 
general  rule  that  an  interested  wit- 
ness is  incompetent.  See  post, 
where  these  exceptions  are  no- 
ticed. 
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Upon  the  saiqfe  principle^  one  who  is   in  partnership  with  joint  interest  in 
the  defendant  is  not  a  competent  witness  to  discharge  a  debt,  ^tion.  ^Part- 
to  which,  as  partner,  he  would  be  jointly  liable.     In  an  action  ^^^J^^^^^' 
for  goods  sold  and  deliTered,  the  plaintiff  having  proved  the 
sale  of  the  goods  to  the  defendant  and  to  one  J.  S.  as  partners 
in  trade.  Lord  Kenyon  held,  that  J*  S.  could  not  be  called  for 
the  defendant  to  prove  that  the  goods  were  sold  to  himself, 
and  that  the  defendant  was  not  concerned  in  the  purchase 
except  as  his  servant,  observing,  that  the  witness  came  to  de- 
feat an  action  against  a  man  proved  to  be  his  partner,  and  that 
by  discharging  the  defendant  he  benefited  himself,  as  he  would 
be  liable  to  pay  his   share   of  the  costs  recovered   by   the 
plaintiff  in  that  cause.  (I)      In  a  similar  action,    where  the 
plaintiff  proved  that  the  goods  had  been  sold  and  delivered  to 
the  defendant,  it  was  held  that  a  partner  of  the  defendant  was 
an  incompetent  witness  for  him,  to  prove  that  the  goods  had 
been  sold  to  the  defendant  and  to  the  witness  jointly,  and  had 
been   paid  for  by  them.  (2)    And  in  a  late  case  where  the 
action  was  on  a  bill  of  exchange,  and  the  defendant  called  a 
witness  who  admitted  that  he  was  a  co-contractor  with  the  de- 
fendant, the  Court  of  Common  Pleas  held,  that  the  witness  was 
incompetent,  for  being  liable  to  contribution  for  the  costs  and 
damages  in  the  action,  he  had  an  interest  to  defeat  the  action, 
or  reduce  the  damages.  (3)     So  also  where  in  an  action  the  pj^a  id  abate- 
defendant  pleads  the  non-joinder  of  a  co-contractor  in  abate-  ^^^^ 

ment,  such  co-contractor  will  be  an  incompetent  witness  for  the 

« 

defendant  in  support  of  the  plea.  (4) 

It  is  to  be  observed,  that  in  all  these  cases  the  proposed  Mature  of  the 
witness  admitted  his  own  liability  to  the  demand,  which  was  »D*«'e*^  »n  ^*»ese 

caici. 

the  subject  of  the  action,  and  therefore  to  a  certain  extent  he 
appeared  to  be  giving  evidence  against  his  own  interest.  But 
although  he  admitted  his  liability  to  be  sued  in  another  action, 
yet  the  object  of  his  testimony  was  to  defeat  the  plaintiff  in  the 


(1)  Goodacre  v.  Breame,  Peake  (3)  Hall  o.  Rex,  6  Bing.  181. 

N.  P.  C.  174.  (4)  Young    v.   Bairner,   1    Esp. 

(2)  Evans  ».  Yeatherd,  2  Bing.  103.     Hare  tj.  Munn,  Mo.  &  Ma. 
133.     See  also  Chcyne  v.   Koops,  N.  P.  C.  241,  n.  (a). 

4  Esp.  112. 
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particular  action  then  pending ;  and  hence  arose  that  direct 
interest  in  the  event  of  the  suit,  which  rendered  him  incom- 
petent For  if  the  plaintiff  had  succeeded  in  the  action,  the 
witness,  as  partner  or  co-contractor,  would  have  been  liaUe 
to  contribution  not  only  for  the  damages  recovered,  bat  also  for 
the  costs ;  whereas  by  defeating  the  plaintiff  the  witness  would 
not  only  have  relieved  himself  from  all  liability  in  respect  of 
the  plaintiff^s  costs,  but  would  also  have  thrown  upon  the 
plaintiff  the  burthen  of  the  costs  incurred  by  the  defendant, 
and  in  respect  of  which  the  witness  might  also  have  been 
called  on  to  contribute.  (1) 


Co-obligor  of 

tVOllda 


In  an  action  on  a  joint  and  several  bond  against  one  of  the 
obligors,  who  was  surety  for  another,  that  other  obligor,  (the 
principal,)  is  not  competent  for  the  defendant,  to  prove  a  pay- 
ment of  money  by  himself  in  discharge  of  the  bond :  for  he 
has  an  interest  in  favour  of  his  surety  to  the  extent  of  the  costs 
of  the  action.  ''^^ 


Reeidnary  le- 
gatee.— Action 
by  executor. 


In  an  action  by  an  executor  to  recover  a  debt  due  to  the 
testator,  a  residuary  legatee  is  an  incompetent  witness  for  the 
plaintiff.  (3)  This  incompetency  does  not  arise  from  the  use 
of  the  verdict  as  evidence  in  any  future  suit,  for  the  witness 
could  neither  be  plaintiff  nor  defendant  in  an  action  relating  to 
the  debt ;  the  witness  is  disqualified,  because  he  receives  an 
immediate  benefit  by  a  verdict  for  the  plaintiff.  (4)  The  action 
is  in  the  name  of  the  executor,  but  the  witness  is  the  party 
substantially  interested  in  the  event.  And  even  if  the  witness 
release  all  claim  to  the  debt  in  question,  this  will  not  restore 
his  competency,  for  he  has  still  an  interest  in  supporting  the 
action  in  order  that  the  costs  may  not  be  a  charge  on  the 
estate.  (5) 


(1)  See  the  cases  in  which  it 
has  been  held,  that  a  partner  or 
co-contractor  with  the  defendant, 
is  competent  for  the  plaintiff. 
Post.  And  see  as  to  the  effect 
of  a  release  from  one  partner 
to  another  in  restoring  competency. 
Post. 

{1)  Townsend  a    Ddwning,   U 


East,  565.  See  also  Trelawney  v. 
Thomas,  1  H.  Bl.  306.  And  sec 
other  cases  as  to  incompetency 
from  liability  to  costs.    Post, 

(3)  Baker  v.  Tyrwhitt,  4  Campb. 
27. 

(4)  Per  Tindal,  C.  J.,  6  Bing. 
394. 

(5)  Baker  p.  Tyrwhitt,  supru. 
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In  an  action  by  an  administrator  against  a  debtor  of  the  in-  Neztofkia.— 
testate,  a  person  entitled  to  a  distributive  share  of  the  estate,  ^miniBtrator. 
will  not  be  a  competent  witness  to  support  the  action*  (1)   And 
it  has  also  been  ruled,  that  a  witness  so  situated  will  not  be 
competent  for  tbe  administrator,  in  an  action  brought  against 
him  in  that  character.  (2) 

In  these  cases/,  the  natural  and  iipmediate  efiect  of  a  verdict  specific  lega- 
in  &vour  of  the  executor  or  administrator  would  be,  to  benefit  ^*  crediton, 
the  general  fund  in  which  the  witness  was  interested ;  but 
it  will  be  seen  hereafter,  that  the  principle  of  these  cases  has 
been  held  not  to  apply  to  specific  legatees,  whether  paid  or 
unpaid,  or  to  creditors  of  the  testator  or  intestate.  (S) 

The  situation  of  a  bankrupt  bears  some  resemblance,  in  point  ^^jj^p^^ 
of  interest,  to  that  of  a  residuary  legatee.    The  bankrupt  is  lacompetMt 

to  locroBito 

interested  in  increasing  his  estate,  for  his  allowance  imder  the  fund. 
bankrupt  act,  depends  upon  the  clear  amount  of  the  funds  re- 
covered by  his  assignees,  and  the  surplus,  if  any,  after  his 
creditors  are  satisfied,  belongs  to  himself.    This  is  an  interest 
which,  in  actions  by  or  against  his  assignees,  renders  him  an 
incompetent  witness  on  behalf  of  the  assignees,  for  the  purpose 
of  adding  to  the  amount  of  the  fund,  or  to  preserve  it  firom 
climinution.  (4)     In  order  to  render  the  bankrupt  competent  in 
such  cases,  he  must  release  his  allowance  and  surplus :  and  it 
is  also  necessary,  that  he  should  have  obtuned  his  certificate,  Necemty  of 
without  which  his  evidence  will,  in  no  case,  be  admissible  ««*"<^*^' 
on  behalf  of  his  assignees.  (5) 


(1)  Matthews  v.  Smith,  2  Y.  & 
J.  426.  It  was  also  decided  in  this 
case,  that  a  release  from  the  wit- 
ness to  the  administrator  of  all 
claims  t^  to  the  time  qf  executing 
the  release  would  not  restore  com- 
petency, the  right  of  the  witness 
Deing  prospective.  The  question 
of  costs  seems  not  to  have  been 
adverted  to  in  this  case.  See  In- 
gram 9.  Dade,  post. 

(2)  AllingtontJ.  Bearcroft,  Peake's 
Add.  Ca.  212. 


(3)  Poit,  sect.  2,  p. 

(4)  Ewens  v.  Gold,  B.  N.  P.  43. 
Butler  V.  Cooke,  Cowp.  70.  Bx 
parte  Burl,  I  Mad.  Rep.  46. 

(6)  See  Dixon  t?.  Purse,  Peake^s 
Add.  Ca.  187.  Masters  v.  Dray- 
ton, 2  T.  R.  496.  Goodhay  c. 
Hendry,  Mo.  &  Ma.  319.  See  also 
Tennant  v,  Strachan,  i*.  378,  where 
Lord  Tenterden  refused  to  post- 
pone a  trial  on  the  ground  that  the 
Danknipt,  whose  testimony  was 
wanted,  would  shortly  become  com- 


8S 
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Second  com- 
mifluoB. 


Where  there  has  been  a  second  commission  against  the 
bankrupt,  and  he  has  not  paid  fifteen  shillings  in  the  pound, 
he  will  not  be  a  competent  witness  for  his  assignees^  although 
he  has  obtained  his  certificate  and  released  his  allowance 
and  surplus ;  for  his  future  effects  remain  liable  until  pay- 
ment of  fifteen  shillings  in  the  pound,  and  he  is  therefore 
interested  in  increasing  the  fund,  in  order  to  relieve  himself 
from  this  liability.  (1) 


Incompetent 
to  mipport  or 
defeat  fiat. 


Reason  of  the 
rule. 


There  is  another  case,  in  which  a  bankrupt  is  wholly  in- 
competent to  give  evidence  in  any  action  by  or  against  his  as- 
signees, notwithstanding  he  may  have  obtained  his  certificate 
and  released  his  surplus  and  allowance :  this  is,  where  the 
bankrupt  is  called  for  the  purpose  of  proving  any  fact,  which 
is  material  either  to  support,  or  to  defeat,  the  fiat  issued 
against  him.  (S)  The  doctrine,  that  a  bankrupt  is  incom- 
petent to  give  evidence  in  support  of  his  commission,  has 
been  sometimes  referred  to  the  ground  of  interest;  it  has 
been  said,  if  the  fiat  or  commission  is  not  good,  the  cer- 
tificate and  all  other  proceedings  are  void,  and  the  bankrupt 
will  be  again  liable  to  his  debts.  (3)     If,  however,  this  were 


{)etent,  hy  the  Lord  Chancellor  sl- 
owing his  certificate,  which  had 
alreaay  been  signed  by  a  sufficient 
number  of  creditors. 

(1)  Kennett  v.  Greenwollersi 
Peake's  N.  P.  C.  3.  6  Geo.  4,  c.  16, 
8. 127*  The  same  principle  applies 
to  a  party  who  has  become  bank- 
rupt after  having  compounded  with 
his  creditors.  See  the  words  of 
the  section  above  referred  to.  But 
where  the  composition  has  not  been 
|B[eneral,  but  has  been  limited  to  par- 
ticular creditors  only,  the  objection 
will  not  arise.  Roberts  t>.  Harris, 
2  C.  M.  &  R.  292.  See  Norton  v. 
Shakspeare,  15  East,  619. 

(2)  The  following  are  some  of 
the  principal  cases  on  this  point. 
That  a  bankrupt  is  incompetent  to 
prove  his  own  act  of  bankruptcy. 
Field  V.  Curtis,  2  Stra.  828.  Ewens 
V.  Gold,  B.  N.  P.  40.  Per  Lord 
Keuyon,  Oxlade  ».  Perchard,  1 
Esp.  288.  Per  Lord  Ellenborough, 
Hoffman  v.  Pitt,  5  Esp.  26.  Wyatt 


V.  Wilkinson,  5  Esp.  187.  That 
a  bankrupt  is  incompetent  to  prove 
the  petitioning  creditor's  debt 
Cross  V,  Fox,  2  H.  Bl.  279>  n.  (a). 
Flower  v.  Herbert,  tb,  279,  u.  (a). 
Chapman  1 17.  Gardner,  2  H.  Bl. 
279.  That  a  bankrupt  is  incom- 
petent to  disprove  the  alleged  act 
of  bankruptcy,  or  to  explain  an 
equivocal  act.  Hoffinan  v,  Pitt, 
5  Esp.  22.  Binns  r.  Tetley, 
McLel.  &  Y.  404,  in  which  case  all 
the  authorities  were  reviewed. — 
Sayer  v.  Gamett,  7  Bing.  103.  In 
Oxlade  v.  Perchard,  I  Esp.  287> 
Lord  Kenyon  had  ruled  differently, 
and  had  considered  the  bankrupt 
admissible  to  explain  an  equivocal 
act,  but  in  Sayer  v.  Gamett,  7 
Bing.  104,  Park,  J.,  said,  that  Lord 
Kenyon  afterwards  changed  the 
opinion  he  had  there  expressed. 

(3)  See  by  Lord  C.  J.  Ryder,  in 
Flower  v.  Herbert,  2  H.  Bl.  279, 
n.  (fl.),  by  Bayley,  J.,  and  Holroyd, 
J.,  2  B.  &  C.  18,  19. 
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considered  as  the  sole  foundation  of  the  rule,  it  would  appear 
to  follow,  that  the  same  ground  which  disqualified  a  bankrupt 
firom  giving  evidence  to  support  his  commission,  would  render 
him  competent  to  defeat  it  But  it  seems  to  be  pretty  clear 
that  in  either  case  the  interest  of  the  bankrupt,  one  way  or  the 
other,  will  depend  entirely  upon  circumstances.  ^  A  bankrupt 
has  frequently  an  interest  in  supporting  a  commission  or  fiat, 
but  he  has  also  as  frequently  an  interest  in  defeating  it, 
where  such  is  his  object  and  desire.  (1)  The  rule  in  ques- 
tion, therefore,  seems  to  have  been  considered  as  resting 
not  entirely  upon  the  ground  of  interest,  but  partly  upon  con- 
siderations of  policy  and  convenience.  It  would  often  be  ex- 
ceedingly difficult  to  discover,  when  the  bankrupt  is,  and 
when  he  is  not  interested,  in  supporting  or  defeating  his 
commission.  And  if  his  testimony  were  generally  admitted, 
he  would  often  be  called  on  to  make  statements  of  matters 
resting  in  his  own  knowledge  alone,  and  the  proceedings  under 
fiats  of  bankruptcy  would  be  rendered  generally  insecure.  (2) 
Whatever  may  have  been  the  foundation  for  the  rule,  at  all 
events  the  practice  on  the  subject  has  been  fully  settled, 
and  it  is  clear,  the  bankrupt  cannot  be  called  either  to  aifirm, 
or  disaffirm  his  bankruptcy,  nor,  if  called  and  examined  for 
any  other  purpose,  can  he  be  asked  on  cross-examination  any 
questions  as  to  facts,  which  are  material  to  support  or  defeat 
the  fiat.  (3) 

The  objection  of  a  direct  interest  in  increasing  the  fund  of  insolvent 
his  estate,  which,  in  general,  disqualifies  a  bankrupt  from  giving  *'®^^°^* 
evidence  in  behalf  of  his  assignees,  applies  also  to  the  case  of 
a  person  who  has  taken  the  benefit  of  the  insolvent  act  (4) 
And  as  the  future  effects  of  an  insolvent  are  liable  to  his 
creditors  under   the  judgment,  which  the  act  directs  to  be 

(1)  Per  Tlndal,  C.  J.,  7  Bing.  ing  evidence  of  facts,  which  in 
ICMi.  themselves  are  not  material  to  the 

(2)  Ibid.  validity  of  the  fiat.     See  Reed  v, 

(3)  Binnat?.  Tetley,  McLel.  397.  James,  1  Stark.  N.  P.  C.  134.  Mor- 
Sayer  v,  Garnett,  7  Bing.  103.  ITie  gan  n.  Prior,  2  B.  &  C.  14,  post. 
rule   is     restricted     to     evidence  (4)  Rudge  t?.  Ferguson,  1  Car.  & 
affirming  or  disaffirming  the  bank-  P.  253.    Wilkins  v.  Ford,  2  Car.  & 
niptcy,  and  will  not  be  extended  P.  344. 

to  exclude  the  bankrupt  from  giv- 
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entered  against  him,  he  will  not  be  rendered  a  competent 
witness  by  releasing  his  surplus  to  his  assignee.  (1) 

Creaitor  of  ^^  ^^®  ^^^  ^^  bankruptcy  or  insolvency^  the  interest  of  the 

bankrupt  or  bankrupt  or  insolvent  in  the  fund  is  of  the  nature  of  a 
residuary  interest,  being  subject  to  the  rights  of  the  cre- 
ditors, the  persons  primarily  interested  in  the  fimd  which 
may  be  realized  by  the  assignees.  The  amount  of  the  credi- 
tors' dividend  must  depend  upon  the  amount  of  the  fund,  and  a 
creditor  is  an  incompetent  witness  for  the  purpose  of  increasing 
the  estate,  on  account  of  this  direct  interest  in  the  event  <^ 
the  suit.  (2)  He  cannot,  therefore,  give  evidence  to  deprive 
the  bankrupt  of  his  allowance.  (8) 

The  creditor  of  a  bankrupt  is  also  interested  in  supporting 
the  bankruptcy,  for  the  efiect  of  the  bankruptcy  is  to  apfuro- 
priate  the  whole  estate  and  effects  of  the  bankrupt  towards  the 
immediate  satisfaction  of  his  creditors.  A.  creditor  is,  there- 
fore, an  incompetent  witness  to  support  the  fiat,  and  it  is 
immaterial,  whether  he  has  or  has  not  availed  himself  of  the 
right  of  proving  under  the  bankruptcy.  (4)  It  is  dear  that  the 
petitioning  creditor  is  incompetent  to  prove  the  fiat  regularly 
sued  out,  for  (independently  of  the  objection  which  applies 
to  other  creditors)  he  gives  a  bond  to  the  Chancellor,  con- 
ditioned to  establish  the  fact,  upon  which  the  validity  of  the 
fiat  depends.  (5)  The  interest  of  other  creditors,  as  we  shall 
hereafter  see,  may  be  removed  by  a  release  to  the  assignees : 
and  if  a  creditor  has  sold  his  debt,  or  agreed  to  sell  it,  his 
interest  will  be  extinguished.  (6)  The  cases  relative  to  the  com- 
petency of  a  bankrupt,  of  a  creditor  to  diminish  the  fund,  and 
of  a  creditor  to  reduce  the  amount  of  his  own  debt,  or  to  drfeat 


(DDelafieldv.  Freeman,  6  Bing.  vena,  2  Campb.  301 »  and  see  1 

294.    4  Car.  &  P.  67,  S.  C.  RudfB  Ro«e,  392,  n.    Eg  parte  .Malkiii, 

o.  Freeman,  tupra.    See  sUt.  7  Cr.  2  Rose,  27.    Ex  parte  Osborne,  2 

4,  c.  67,  sect.  57.  V.  &  B.  177. 

(2)  Shuttleworth   o.    Bravo,  1  (5)  Green  v.  Jones,  2  Campb. 
Stra.  507.  411. 

(3)  S.  C.  (6)  See  past.    And  Granger  v. 

(4)  Adams  r.  Malkin,  3  Campb.  Furlong,  2  Bl.  R.  1273.    Heath  v. 
543.    Crooke  o.  Edwards,  2  Stark.  Hall,  4  Taunt  326. 

303^  overruling  Williams  v,  Ste- 
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the  commission,  will  be  stated  when  we  come  to  examine,  in 
what  particular  cases  a  witness  will  not  be  disqualified  by  in- 
terest. (1) 


in 


The  next  class  of  cases  which  we  shall  proceed  to  notice,  j^j^^j 
«re  those  in  which  witnesses  have  been  rejected  on  the  ground  i^nd. 
of  interest  in  actions  relative  to  real  property. 

It  has  been  seen,  that  in  an  action  of  ejectment,  a  tenant  Teoant  in 
in  possession  is  incompetent  for  the  defendant,  by  reason  of  an  ^^q'J^"* 
immediate  interest  in  the  event  of  the  suit;  (2)  for  the  verdict 
and  judgment  in  the  action  would  have  the  efiect  of  turning 
him  out  of  possession  immediately.  (3)    So  also,  if  a  plaintiff  ^  ^ 

agree  with  a  witness,  that,  in  case  he  recovers  the  lands,  he  lease. 
will  grant  the  witness  a  lease  of  them  for  so  many  years,  this 
excludes  his  evidence ;  for  he  would  have  a  fixed  and  certain 
advantage  by  the  event  of  the  verdict.  (4)  Upon  the  same 
principle,  a  witness  has  been  rejected,  who,  if  the  plaintiff 
fiiiled  in  the  action,  was  to  repay  a  sum  of  money  in  his  hands 
belonging  to  the  plaintiff,  but  was  not  to  repay  any  part  of  it, 
if  the  plaintiff  succeeded.  (5) 

In  ejectment  brought  by  a  tenant  in  tail  to  try  the  validity  of  Remainder 
a  common  recovery  sufiered  of  the  lands   in  dispute,  a  re-  °'^* 
mainder  man,  after  the  tenant  in  tail,  is  incompetent  to  give 
evidence  for  the  latter;  for  by  recovering  in  the  ejectment, 
the  tenant  in  tail  would  be  in  as  of  his  former  right,  and  the 
witness  would  thereupon  acquire  a  vested  interest  in  the  re- 
mainder in  tail.     As  the  eflfect,  therefore,  of  the  verdict  would 
be  to  revest  the  remainder  in  the  witness,  he  has  a  direct  and 
immediate  interest  which  renders  him  incompetent  (6)    So  Tenant  by 
also  in  a  quare  impedit  respecting  the  right  of  presentation  to  ^^'^' 
an  advowson,  which  was  claimed  by  the  defendant  through  his 

(1)  Seepoii.  (6)  Doe  v.  Tyler,  6  Bins.  390. 

(2)  Ante.  p.  78.  Smith  o.  Blackham»  1   Salk.  283. 

(3)  6  Bing.  394.  5  Taunt.  183.  And  see  per  Lee,  C.  J.,  Commine 
(4;  Gilb.  Evid.  108.  v.  The  Mayor  of  Oakhampton, 
(5)  FotheriDgham  v.  Greenwoodi  Sayer,  45. 

1  Stra.  129. 
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Deviwe. 


Executor. 


Legatee. 
Heir. 
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mother,  it  was  held,  that  the  father  of  the  defendant,  who  was 
tenant  by  the  curtesy  of  the  motjier's  property,  was  an  incom- 
petent witness  on  the  defendant's  behalf,  on  the  ground  that  he 
had  a  direct  interest  in  the  result  of  the  cause.  (1)    So  also, 
a  devisee,  who  takes  under  a  will  a  vested  interest  in  the  tes- 
tator's estate,  has  been  considered  incompetent  to  support  the 
will  in  an  action  of  ejectment  brought  by  another  devisee  against 
the  heir.  (2)    The  ground  of  these  casfes  does  not,  however, 
operate  to  prevent  an  executor,  taking  a  pecuniary  interest  under 
a  will,  from  giving  evidence  to  support  the  will  in  an  action 
of  ejectment  brought  by  the  heir  at  law  ;  for  the  verdict  against 
the  plaintiff  would  only  have  the  effect  of  establishing  the  will 
^s  tp  the  real  property,  and  the  witness  would  have  no  imme- 
diate interest  in  the  termination  of  that  suit ;  and  even  before 
the  Stat.  3  &  4  W.  4,  c.  4t2,  a  witness  so  situated  was  not  dis- 
qualified by  reason  of  any  indirect  interest  in  the  record,  since 
the  judgment  would  not  be  evidence    in  the  Ecclesiastical 
Court  upon  a  question,  whether  the  will  were  good  as  to  the 
personalty.  (3)  Upon  the  same  principles,  a  legatee  of  perscxial 
estate  seems  also  to  be  competent  in  such  a  case.  An  heir  appa* 
rent  is  also  competent  upon  any  question  concerning  the  lands, 
for  the  heirship  is  no  interest,  but  a  mere  contingency.  (4) 


Party  entitled 
to  dower. 


It  may  also  be  observed  here,  that  a  claim  to  an  estate  or 
interest  in  land,  on  the  part  of  a  witness  in  an  action  of  ejectment, 
will  not  in  all  cases  disqualify.  Thus  in  the  recent  case  of 
Doe  V.  Maisey^  (5)  which  was  an  ejectment  brought  to  recover 
premises  which  the  defendant  claimed,  as  heir  at  law  to  his 
father,  the  defendant's  mother  was  tendered  as  a  witness  for  him, 
and  was  objected  to  on  the  ground,  that  her  evidence  would 
tend  to  establish  for  her  a  title  to  dower ;  but  the  Court  of 
King's  Bench,  after  time  taken  to  consider,  held,  that  she  had 


(1)  GuUv  o.  The  Bishop  of 
Exeter  ana  another,  5  Bing.  171. 

(2)  See  Pyke  «.  Crouch,  1  Lord 
Raym.  730,  where  one  of  the  points 
resolved  was,  that  a  legatee  is  in- 
competent to  prove  a  will.  In  Hel- 
liard  V.  Jennings,  1  Lord  Raym. 
505,  on  an  issue  of  devisavit  vel 


lum,  it  was  assumed  as  a  clear  pro- 
position that  a  devisee  was  not  com- 
petent. 

(3)  Doe  V.  Teage,  5  B.  &  C.  335. 

(4^  See  the  following  section. 

(5)  1  Barn.  &  Ad.  439.  See 
Gully  {7.  Bishop  of  Exeter,  and  Doe 
r.  Tyler,  supra. 


Ch.  7.1  Persons  not  Parties  to  the  Suit.  93 

no  legal  interest  in  the  event  of  the  suit,  and  was  competent. 
Lord  Tenterden,  in  delivering  the  judgment  of  the  Court,  said 
that  the  judgment  in  the  action  would  be  no  evidence  of  her 
husband's  /leisin ;  and  that  if  he  was  seised,  she  was  entitled  to 
dower,  whether  the  premises  were  in  the  hands  of  the  lessee  of 
the  plaintiff  or  of  the  defendant.  (1) 

We  have  seen,  in  actions  by  or  against  corporations  res-  corporation 
pecting  the  lands  of  the  corporation,  that  individual  members  are  j"**;'*** »» 
incompetent,  when  they  have  an  interest  as  members  of  the  cor- 
poration in  the  lands  which  are  the  subject  of  the  action.  So 
also,  in  an  action  of  trespass  brought  by  the  tenant  of  a  corpo- 
ration, in  which  a  question  arose  respecting  the  right  of  the 
corporation  to  inclose  the  locus  in  quo,  against  the  defendant 
who  claimed  a  right  of  common  thereon,  freemen  of  the  cor- 
poration were  held  incompetent  for  the  plaintiff,  to  prove  that 
there  was  a  sufficiency  of  common  left,  although  the  rent  was 
nominally  reserved  to  the  mayor  and  bailiffs  alone.  (2)  It  was 
objected  in  this  case,  that  if  any  interest  existed  in  the  wit- 
ness, it  was  too  minute  to  form  a  ground  of  incompetency,  and 
it  is  obvious,  that  the  same  objection  might  be  raised  in  most 
cases  of  a  similar  description,  and  in  many  of  those  which  have 
been  before  stated  in  the  text ;  but  the  principle  was  fully 
settled  by  that  case,  and  has  ever  since  been  adhered  to,  that 
if  there  be  any  amount  of  interest,  the  objection  must  prevail, 
however  small  it  may  be  in  reality.  And  in  an  action  against 
officers  of  a  corporation,  members  of  the  corporation  have  been 
held  not  competent  witnesses  on  the  part  of  the  defendant,  in 
proof  of  a  custom  to  exclude  strangers  from  trading,  part  of  a  . 
penalty,  imposed  by  a  bye-law  made  to  enforce  such  custom, 
going  to  the  corporation.  (3) 

On  the  trial  of  an  issue,  whether  the  owners  of  property  charge  on 
within  a  particular  district  are  liable  by  immemorial  usage  to  ^^^* 


(1)  [bid.  440.  It  would  seem  (3)  Davis  o.  Morg^,  1  Tyrwh. 
that  the  widow  assisted  her  case  457.  The  law  respecting  customs 
for  dower  by  her  evidence.  of  exclusive  trading  has  since  been 

(2)  Burton  v.  Hinde,  5  T.  R.  altered. 
174. 
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Rateable  inha- 
bitant. 


Rated  inhabi- 
tant. 


the  charge  of  repairing  a  chapel,  an  owner  of  property  within 
the  district  was  held  incompetent  to  disprove  the  liability, 
(although  he  neither  resided  nor  was  rated  in  the  district) 
having  leased  his  property  to  a  tenant  who  was  bound  to  pay  tbe 
rent  without  deduction :  the  owner  was  immediately  inter- 
ested in  removing  such  a  permanent  charge,  and  thus  to  im- 
prove the  value  of  his  estate.  (I)  In  a  subsequent  case,  upon  an  , 
issue  whether  a  messuage  was  situated  within  a  chapelry,  it  was 
determined  that  an  occupier  of  property  within  the  district, 
who  was  not  actually  rated,  was  competetit  to  prove,  thaTil  was 
so  situated ;  and  although  the  decision  proceeded  chiefly  upon 
the  operation  of  the  statute  of  the  54  Geo.  3,  c.  170,  s.  9,  in  re« 
storing  competency  in  such  cases,  and  which  statute  will  be 
partially  noticed  hereafter,  yet  the  Court  expressed  an  opinion 
that  as  the  witness  was  not  actually  rated,  but  only  rateable,  he 
was  competent  at  common  law.  (S)  A  rated  inhabitant  of  a  parish 
is  clearly  incompetent,  on  the  general  principle,  to  give  evidence 
for  the  defendant  in  an  action  against  the  surveyor  of  the  high- 
ways, in  support  of  a  custom  tb  take  materials  from  the  sea 
beach  for  the  purpose  of  repairing  the  road ;  for  if  such  custom 
were  established,  the  highways  of  the  parish  would  be  repaired  at 
little  expense,  and  the  highway  rates  be  thereby  diminished.  (3) 
Nor  is  the  witness  rendered  con^etent  in  such  a  case  by  the 
statute  54  Geo.  3,  c.  170,  s.  9.  (4)  So  also  in  an  action  to 
recover  a  sum,  alleged  to  be  due  to  the  plaintiff  for  attend- 
ing a  pauper,  against  an  overseer,  who  defends  on  the  part 
of  the  parish,  a  rajted  inhabitant  is  an  incompetent  wit- 
ness for  the  defendant ;  (5)  for  if  the  plaintiff  recover  the 
amount  claimed,  it  would  be  a  charge  on  the  rates ;  and 
the  witness  is  not  rendered  competent  by  the  above  men- 
tioned statute,  because  the  question  in  the  action  is  not  ^  a 


(1)  Rhodes  v.  Ainswarth,  1  B. 
&  Aid.  87.  See  pMt  C.  as  to  the 
effect  of  the  rule  by  statute  54 
Geo.  3,  c.  170>  s.  9>upon  questions 
of  this  description. 

(2)  Marsden  v.  Staniield,  7  B. 
&  C.  815,  818.  See  Rex  o.  Kird- 
ford,  2  East,  559. 

(3)  Oxenden  r.  Palmer,  2  B.  & 


Ad.    236.      Per  Lord  Tenterden, 
S.  C.  p.  242. 

(4)  S.  C.  and  R.  v.  Bishop  Auck- 
land,  1  Ad.  &  £U.  744.  See  this 
statute,  pf>8ty  and  the '  cases  in 
which  it  restores  competency. 

(5)  Tothill  o.  Hooper,  1  Mood. 
&  Rob.  N.  P.  C.  392. 
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matter  of  rates  or  cesses  of  the  parish,"  within  the  meaning  of 
the  act  of  parliament.  (1) 

In  an  action  of  replevin,  a  party  under  whom  the  defendant  RepleTin 
makes  cogmzanee  is,  in  general,  an  incompetent  witness  *^**™'*"^*' 
for  the  defendant,  being  the  person  really  interested  in 
the  event  of  the  cause,  and  in  truth  the  substantial  de« 
iendant .  And  in  a  case  where  there  were  two  cognizances, 
one  un^er  the  party  beneficially  interested,  and  the  other  under 
a  trusted  for  him ;  the  evidence  of  the  latter  was  rejected,  not* 
withstanding  the  absence  of  any  beneficial  interest  on  his  part 
in  the  premises.  (2)  In  the  case  of  Upton  v.  Curtis,  (3)  it  ap- 
pears that  a  party,  under  whom  cognizance  was  made,  was  con- 
sidered incompetent  for  the  defisndant,  although  that  particular 
cognizance  had  been  abandoned. 

But  it  has  been  settled  in  a  very  recent  case,  that  where  dis^  Present  rule, 
tinct  cognizances  are  made  under  diflferent  parties,  who  do  not 
-   appear  to  be  in  any  manner  connected  in  interest,  if  one  of  the  Distinct  cogni- 
cognizances  be  abandoned  at  the  trial,  the  party,  under  whom      ''^^^ 
it  is  made,  is-  a  competent  witness  for  the  defendant  (4)    Lord 
Denman  in  delivering  the  judgment  of  the  Court,  after  ob*   • 
serving  there  was  reason  to  suppose  that  the  facts  of  the  case  of 
Upton  ▼•  Curtis  were  not  reported  with  perfect  accuracy, 
said,  the  Court  were  of  opinion,  that  the  o£fer  to  abandon  ' 
the  issue,  joined  on  the  cognizance  under  the  witness,  was 
tantamount  to  consenting  that  a  verdict  should  be  found  fi)r  the 
plaintiff  on  that  issue*  (5) 

It  is  now  proposed  to  notice  an  important  class  of  cases,  in  Liability  over. 


(1)  See  the  words  of  the  act,  and 
per  LordTenterden,  2  Bam.  &  Ad. 
243-4. 

(2)  Golding  V.  Nias,  5  Esp. 
N.  P.  C.  272.  In  a  prior  case,  it 
«q>pear8  that  the  wife  of  a  party 
under  wbom  cognizance  was  Daade, 
was  admitted  as  a  witness  for  the 
defendant ;  but  no  objection  seems 
to  have  been  taken,  or  any  question 
vaised  as  to  her  competency.  John- 
son o.  Mason,   1  Esp.  N.  F;  C.  89. 


(3)  1  Bing.  210. 

(4)  Kinff  o.  Baker,  2  Ad.  &  Ell. 
333. 

(5)  2  Ad.  Sc  Ell.  339,  340.  In 
the  case  of  Hart  o.  Horn,  2  Campb. 
92,  it  was  ruled  that  the  declara- 
tions of  a  party  under  whom  cog- 
nizance had  been  made,  were  inad- 
missible in  evidence  for  the  plain- 
tiff. For  another  example  of  direct 
interest,  see  Bland  v.  Ansley,  2  N. 
R.  331. 
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which  witnesses  have  been  rejected  as  incompetent  to  give 
evidence  in  a  particular  suit,  on  account  of  their  liability  to  a 
subsequent  action  by  one  of  the  parties  to  that  suit  Thus^  in  the 
case  of  actions  against  a  master  or  principal,  founded  on  the 
alleged'  misconduct  of  a  servant  or  agent  of  the  defendant, 
such  servant  or  agent  has  been  generally  rejected  as  an  incom- 
petent witness  for  the  defendant  to  disprove  his  own  misconduct. 
In  the  numerous  cases  of  this  nature,  which  occurred  before  the 
passing  of  the  statute  3  &  4  W.  4,  c.  4@,  the  rejection  of  the  wit- 
ness almost  always  proceeded  on  the  ground  of  an  indirect 
interest  in  the  record  with  reference  to  a  subsequent  suit :  for' 
if  the  servant  or  agent  has  been  guilty  of  the  misconduct 
imputed  to  him,  he  will  in  general  be  liable  to  make  good 
all  damages  sustained  by  the  master  or  employer  in  conse- 
quence of  such  misconduct,  and  may  be  compelled  by  the  latter, 
through  the  medium  of  an  action,  to  repay  any  damages  and  costs 
recovered  by  the  party  injured.  And  although  the  record  of 
the  first  action  would  not  be  evidence  in  the  second  for  die 
purpose  of  establishing  the  fact  of  the  misconduct  of  the  wU- 
ness,  yet  it  would  be  admissible  for  the  purpose  of  shewing 
the  quantum  of  damage  sustained  by  the  master  or  employer 
inconsequence  of  the  witness's  misconduct,  after  the  fact  of  such 
misconduct  had  been  proved  by  other  evidence.  (1)  Now  it  has 
been  seen,  that,  before  the  statute  of  the  3  &4  W.  3,  c.  42,  it 
was  a  settled  general  rule,  that  a  witness  was  incompetent  to 
give  evidence  in  any  suit,  where  the  record  of  the  proceedings 
in  that  suit  would  be  evidence  for  or  against  himself  in  a  sub- 
sequent action  against  him ;  and  as  it  was  clear,  that  in  these 
cases  the  defendant  in  the  first  action  might  produce  the  re- 
cord thereof,  as  evidence  in  a  subsequent  action  against  the 
servant  or  agent,  the  latter  when  tendered  as  a  witness  in  the 
first  action,  has  generally  been  rejected  upon  the  ground  of 
this  indirect  interest  in  the  record.  Thus,  in  the  case  of 
Green  v.  The  New  River  Company,  (2)  which  was  an  action 
to  recover  damages  sustained  by  the  plaintiff,  through  the  al- 
leged misconduct  of  a  servant  of  the  defendants,  the  servant 
was  held  an  incompetent  witness  for  the  defendants,  to  dis- 

(1)  4  T.  R  589.  (2)  4  T.  R.  589. 
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prove  his  own  negligence.  It  was  said  by  the  Court,  that 
although  a  tradesman's  servant  is  permitted  to  prove  the 
delivery  of  goods  on  behalf  of  his  master,  this  is  an  exception 
to  the  general  rule,  proceeding  merely  from  necessity  ;(1)  and 
that  this  exception  would  not  extend  to  actions  arising  from 
the  misconduct  of  coastmen  and  sailors,  in  which  cases  the 
verdict  against  the  proprietor  might  be  given  in  evidence  in  a 
subsequent  action  by  the  latter  against  the  servant,  as  to  the 
quantum  of  damages f  though  not  as  to  the  fact  of  the  injury ;  and 
so  in  the  case  then  before  the  Court,  the  verdict  might  be  given 
in  evidence  in  an  action  by  the  defendants  against  the  witness, 
and  therefore  he  was  incompetent  without  a  release.  (2)  So 
also  in  an  action  against  a  coach  proprietor  for  negligence 
in  the  management  of  the  coach,  the  guard,  who  appeared  to 
be  implicated  in  the  alleged  mismanagement,  has  been  consi^ 
dered  incompetent,  without  a  release.  (3)  In  an  action  against 
Uie  captain  and  owner  of  a  vessel  for  an  injury  occasioned  by 
bnputed  mismanagement  of  the  vessel,  a  pilot,  who  had  the  con- 
trol of  the  vessel  at  the  time,  has  been  also  considered  incom^ 
petent  to  give  evidence  for  the  defendant  (4) 

Upon  the  same  principle  it  has  been  ruled,  in  an  action  Broker. 
against  a  principal  for  misconduct  in  the  purchase  of  certain 
goods,  that  a  broker,  who  had  been  employed  by  the  defendant  to 
make  the  purchase,  was  incompetent  to  disprove  negligence  in 
the  transaction.  (5)  And  in  an  action  for  an  excessive  distress, 
the  broker,  who  made  the  distress,  has  been  considered  incom- 
petent to  prove  that  it  was  not  excessive.  (6) 

In  like  manner,  in  an  action  against  a  sheriff  for  a  false  return,  sheriff's 
the  sheriff's  officer,  who  has  given  security  for  the  due  execution  ^^^^' 
of  process,  (and  is  consequently  liable  over  to  the  sheriff  in  case 
of  mieconduct,)  has  been  adjudged  to  be  an  incompetent  witness 

(1)  See  pott  Gh.  Ezneptions  as  to  (4)  Hawkins  v,  J^niayson,  3  Car. 

the  rule  of  incompetency  from  in*  &  P.  305. 

tereat.  (5)  Geverav.  MftDwaring,  Holt, 

(3)  4T.  R.690.  139. 

(3)  Whitamore  o.  Waterhouse,  (6)  Field  v,  Mitchell,  6  Esp.  71. 
4  Car.  &  p.  3S3. 
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AMiftant.  to  prove  the  correctness  of  the  return.  (1)  But  in  a  case,  where 
in  an  action  of  this  nature,  an  objection  was  made  to  the  com- 
petency of  an  adsistant  to  the  sheriff's  officer,  upon  the  ground, 
that  although  the  witness  was  not  immediately  liable  to  the 
sheriff,  he  was  liable  to  bis  own  employer,  the  officer,  aod 
that  in  an  action  against  the  officer  the  sheriff  might  give 
in  evidence  the  record  in  the  first  action,  and  that  the  re- 
cord of  the  second  action  would  be  evidence  for  the  officer 
in  a  subsequent  action  against  the  witness.  Lord  Tenter- 
den  held,  that  this  circuity  of  interest  was  no  legal  ground 
of  exclusion.  He  observed,  that  the  rule  established  and 
acted  upon  was,  that,  in  order  to  exclude  a  person  called 
as  a  witness,  the  verdict  must  be  evidence  for.,  or  against  him, 
and  that  an  interest  beyond  this  was  too  remote  to  establish 
incompetency.  (^  However,  the  officer  himself  was  rejected  by 
the  same  learned  judge  as  incompetent  for  the  sheriff,  even 
where  he  had  received  an  indemnity  from  the  execution  credi- 
tor, and  had  not  employed  the  attorney  for  the  defence  ;  on  the 
ground,  that,  if  there  should  be  a  verdict  against  the  sheriff, 
the  liability  of  the  officer  would  be  certain,  and  that  he  might 
never  get  paid  on  his  indemnity.  (3) 


Landlord  re- 
ceivine  rent 
from  sheriff. 


It  has  also  been  decided,  in  an  action  against  the  sheriff 
for  a  false  return  to  a  ^.  /a.,  which  stated  that  he  had  paid 
a  sum  of  money  to  the  landlord  of  the  premises  for  arrears 
of  rent,  that  the  landlord  is  incompetent  to  prove  the 
rent  due ;  for  if  the  action  were  to  succeed,  the  witness  would 
be  liable  to  an  action  at  the  suit  of  the  sheriff,  in  which  the 
judgment  in  the  former  action  would  be  evidence  of  special  da- 
mage. (4)  In  this  last  case^  it  will  be  observed,  the  witness 
did  not  stand  exactly  in  the  situation  of  an  agent  employed  by 
the  defendant  to  do  a  particular  act  and  misconducting  himself 
in  the  course  of  his  employment,  but  the  principle,  upon  which 
he  was  rejected,  was  the  same  as  in  the  preceding  cases,  namely. 


(1)  Powell  0.  Herd,  2  Lord  Raym. 
1411.     1  Stra.  650,  S.  C. 

(2)  Clark  o.  Lucas,  Ry.  &  Mo. 
N.  P.  C.  32. 


(3)  Whitehouse  t?.  Atkinson,  3 
Car.  k  P.  N.  P.  C.  344. 

(4)  Keightley  «.  Birch,  3  Campb. 
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that  there  would  be  a*  legal  liability  over  to  the  sheriff  arising 
from  the  alleged  misconduct  of  the  witness  in  claiming  rent, 
which,  it  was  contended,  was  not  really  due ;  and  in  a  subse- 
quent action  by  the  sheriff  against  the  witness,  the  record  of  the 
verdict  would  be  admissible  in  evidence  to  enforce  such 
liability. 

In  most,  if  not  in  all  the  cases  of  this  nature,  which  arose  Nature  of  tha 
after  the  case  of  Green  v.  the  New  River  Company,  and  before  >JJJ|JJ|^"'*"*«^ 
the  passing  of  the  late  statute  of  the  3  &  4  W.  4,  c.  4S, 
witnesses,  liable  over  to  the  defendant,  were  held  incompetent  to 
give  evidence  for  him,  for  the  reason  stated  by  the  court  in  the 
lastHQoentioned  case :  namely,  that  the  verdict  might  be  given 
in  evidence  to  prove  the  quantum  of  damage,  in  a  subsequent 
aetion  against  the  witness.  This  was  a  sufficient  ground  for  the 
rejection  of  the  witness  before  the  statute  3  &  4  W.  4,  c.  4@ ; 
but  the  %th  and  ^th  sections  of  that  statute  appear,  (as  we 
have  already  observed),  to  have  produced  the  effect  of  removing 
all  objections  to  the  competency  of  witnesses,  which  are  founded 
on  an  indirect  interest  in  the  record,  as  being  admissible  evi« 
dence  in  a  subsequent  action.  And  it  therefore  becomes 
material  to  ascertain,  whether,  in  the  class  of  cases  now  under 
consideration,  the  witness  is  or  is  not  liable  to  objection,  on 
the  ground  of  a  direct  interest  in  the  event  of  the  particular  suit. 

It  will  be  observed,  that  in  all  the  cases  which  have  been 
above  cited  and  referred  to,  the  witness  was  tendered  on  behalf 
of  the  defendant.  And  if  no  objection  to  his  competency  could 
have  been  made,  except  on  the  ground  of  the  subsequent  use  of 
the  verdict  as  evidence  against  him,  it  would  seem  to  follow, 
that  in  all  actions  of  a  similar  description,  a  servant,  or  agent, 
or  other  person  liable  over  to  the  plaintiff,  would  be  a  com* 
petent  witness,  on  his  part,  to  prove  that  the  injury  complained  of 
arose  from  negligence  or  improper  conduct  on  the  part  of  the 
defendant ;  because,  whatever  might  be  the  result  of  the  action, 
the  verdict  could  in  no  case  be  used  as  evidence  for  or  against 
such  witness  for  the  plaintiff  in  any  subsequent  proceeding. 

It  has,  however,  been  decided   in   several  cases,  that  the 
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plaiiitifiTB  servant  or  agent  is  equally  -incompetent  to  give 

evidence  on  behalf  of  the  plaintiff,  as  the  defendant's  serwit  or 

agent  is  to  give  evidence  on  behalf  of  the  defendant.  Thus,' in 

Semntof  tht    MUUrv.  Falconer,  (1)  which  was  an  action  against  the  defaadaot 

pl«»^»'»5»'"-  for  negligently  running  against  the  plaintiff's  cart  with  a  dray, 

the  plaintiff's  servant,  who  was^  driving  the  cart,  was  ol^ectedto 
as  incompetent,  on  the  ground  that  prima  fade  he  was  hifiisdf 
answerable  to  his  master,  and  that  he  was  interested  in  fixing  the 
liability  on  the  defendant,  and  the  objection  was  allowed  by  Lord 
EUenborough,  who  observed,  that  the  witness  certainly  came  to 
discharge  himself,  and  therefore  was  incompetent  without  a 
release.  And  the  same  point  was  subsequently  decided  by  the 
Court  of  Common  Pleas,  in  the  case  of  Morish  v.  Foote*  (2)  In 
Immcdiata  this  last  casc  it  was  contended,  that  the  witness  was  competent, 
"^^'^^  because  no  use  whatever  could  be  made  of  the  verdict  as 

evidence  against  him  in  a  subsequent  action ;  and  that  the  caae 
was  distinguishable  from  that  of  Green  v.  the  New  Biner 
Company  f  on  the  ground,  that  there  the  witness  was  called 
on  the  part  of  the  defendant,  but  here  he  was  tendered  on  the 
part  of  the  plaintiff;  however,  the  court  decided,  that  the 
witness  was  incompetent,  as  having  a  direct  interest  in  the 
event  of  the  suit ;  for  if  the  plaintiff  obtained  a  verdict,  the 
witness  was  placed  in  a  state  of  security.  In  giving  judgment 
in  this  case,  Gibbs  C.  J.,  referred  to  and  recognised  a  prior 
nui  priu9  decison,  in  which  the  same  principle  had  been  acted 
CfLptain  of  on  by  Lord  Kenyon.  (3)  In  the  latter  case  the  action  was  upon 
biS^^te^t,      a  policy  of  insurance  on  the  plaintiff's  goods,  and  the  right  to 

recover  depended  upon  the  question,  whether  the  ship  was  sea- 
worthy or  not.  In  order  to  prove  the  vessel  was  staunch,  the 
plaintiff  called  the  owner,  who  was  objected  to,  on  the  ground 
that  he  exonerated  himself  from  all  liability  by  fixing  the 
defendant.  On  the  other  hand  it  was  contended,  that  it  had 
been  setded  by  the  case  of  Bent  v.  Baker ,  that  a  witoess  was 
competent  in  all  cases,  except  where  the  verdict  could  be  used 
as  evidence  for  or  against  him.     But  Lord  Kenyon  said,  it 

(1)  1  Campb.  251.  Coor,  2  N.  R.  374»  in  an  action  on 

(2)  8  Taunt.  434.    2  Moore,  508.  policy  of  insurance,  the  captain  is 

(3)  Rothero  «.  Elton,  Peake,  84.  mcompetent  to  ^ve  evidence  on  the 
See  per  Gibbs,  C.  J..  8  Taunt.  457.  question  of  deviation. 

See  alto  De  Symonds  v.  De  la 
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was  held  in  B0wtY.  Baker,  that  a  witness  was  incompetent^  not 

only  in  cases  where  the  verdict  would  be  evidence  for  or  against 

him  in  another  suit^  but  also  where  he  was  directly  interested  in 

the  event  of  the  particular  suit ;  and  that  in  the  case  then  before 

him  the  witness  was  directly  interested  in  procuring  a  verdict  for 

the  plaintiff.  (1)  So  also  in  a  later  case  it  was  ruled  at  nisi  prius,  p^^^,  ^f  ,_^ 

by  Best,  C.  J.^  that  in  an  action  for  an  injury  to  a  stage  coach  <^<^^^- 

by  a  cart,  the  coachman  was  an  incompetent  witness  for  the 

plaintiff  without  a  release;  {^)  and  in  two  more  recent  cases  of 

a  similar  nature  the  same  point  has  been  ruled  by  Lord  Denman 

and  Lord  Chief  Justice  Tindal.  (3) 


It  appears  to  be  established  by  these  cases,  that  where  a  j^^n  ^ 
witness  is    so  connected  with  the  question  in   dispute  in  a  Immediate  in- 
particular  action,  that  a  verdict  for  the  plaintiff  would  entirely  ^^ttowTcaiSed 
relieve  the  witness  from  a  liability  over  to  a  subsequent  action  ^^^  plwntiff- 
which  the  plaintiff  might  bring  against  him  if  the  defendant 
were  to  succeed,  such  witness  will  be  incompetent  to  give 
evidence  on  behalf  of  the  plaintiff,  by  reason  of  a  direct  interest 
in  the  event  of  the  cause.  And  it  is  scarcely  necessary  to  observe.    Or  defendant. 
that  if  there  be  this  direct  interest  with  regard  to  a  witness  liable 
over  to  the  plaintiff,  the  same  species  of  interest  must  exist  with 
regard  to  a  person  who  may  be  liable  over  to  the  defendant,  and 
who  is  tendered  as  a  witness  on  his  behalf.   In  both  cases  a  verdict 
in  favour  of  the  party  for  whom  the  witness  is  called,  has,  in  gene- 
ral, the  same  efiect,  with  regard  to  the  state  of  security  in  which 
it  places  the  witness.  (4)   And  in  the  case  of  a  witness  called  on 
the  part  of  the  defendant,  the  liability  is  generally  more  exten- 
sive, than  in  the  case  of  a  witness  called  for  the  plaintiff;  for  if 
a  defendant  is  sued  in  consequence  of  the  misconduct  of  some   Co«tsn 
person  who  is  liable  over  to  him,  he  may  in  general  recover 


(1)  Peaks,  85.  See  also  Fox  v, 
Lushini^D,  ib.  85,  n.  S.  P. 

(2)  Keniaon  v.  Coatsworth,  1  C. 
&  P.  646. 

(3)  Wake  v.  Lock,  5  Car.  &  P. 
454.  Sherman  v.  Barnes,  1  Moo. 
&  Rob.  N.  P.  C.  69.  In  both  these 
cases,  ^e  authority  of  Morish  v. 
Foote,  Mipra,  was  expressly  recog- 
nised. 

(4)  There  may  be  some  cases  in 


which  a  witness,  called  for  the  de- 
fendants, will  not  be  placed  in  en- 
tire security  by  a  favourable  ver- 
dict, but  may  be  liable  himself  to 
a  subsequent  action  at  the  suit  of 
the  plaintiff,  lliese  cases,  how- 
ever, can  be  but  few  in  number, 
and  the  same  state  of  things  may 
sometimes  occur  with  regard  to 
witnesses  called  for  the  plaintiff. 
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against  such  person  the  costs  of  the  action,  by  way  of 
damages;  (1)  but  where  a  plaintiff  brings  an  unfounded  action, 
and  is  defeated  on  the  ground  of  misconduct  on  the  part  of  his 
own  agent,  or  other  person  liable  over  to  him,  he  cannot 
claim  the  costs  of  such  action  as  a  necessary  consequence  of  the 
act  or  misconduct  of  the  party  so  liable  over  to  him.  (2) 


Other  cases  of 

incoropetency 
from  liability 
OTer. 


There  are  several  other  cases  remaining  to  be  noticed,  in 
which  witnesses  have  been  rejected  as  incompetent,  on  the 
ground  of  an  interest  arising  from  a  liability  over  to  one  of  the 
parties  to  the  suit;  in  some  of  which  cases  the  interest  is 
sufficiently  clear,  but  in  others  its  precise  nature  and  extent  are 
not  easily  discoverable;  neither,  indeed,  is  it  very  easy  to 
reconcile  some  of  them  with  the  principles  upon  which  the 
courts  have  acted  in  deciding  others. 


Sale  of  land — 
vendor  with 
wananty. 


In  an  action  between  the  vendor  and  purchaser  of  an  estate, 
in  which  the  title  to  the  estate  comes  in  question,  a  person  who 
had  previously  sold  the  estate,  and  is  liable  to  the  vendor^  if 
the  title  should  prove  defective,  is  incompetent  to  give  evidence 
in  support  of  the  title.  (3)  But  if  the  former  vendor  sold  the 
estate  without  any  covenant  for  good  title  or  warranty,  he  will 
be  competent ;  (4)  for  in  this  case  the  witness  is  under  no 
liability. 


Sale  of  goods—  It  has  been  decided,  that  if  the  buyer  of  a  horse  warranted 
witbwarraQty.  '6-8^11  him  with  a  warranty,  and  upon  being  sued  ofiers  the 
defence  of  the  action  to  the  person  from  whom  he  bought, 
who  does  not  interfere,  he  may  recover  against  that  person 
the  costs  of  the  action,  as  part  of  the  damage  occasioned  by 
the  breach  of  warranty.  (5)    In  the  case  otBrigg*  v.  Crick,  (6) 


(U  See  the  cases  relative  to  ac- 
commodation bills,  post,  and  Lewis 
V.  Peake,  7  Taunt.  153.  Neale  o. 
Wylie,  3  B.  &  C.  533. 

(2)  See  per  Tindal,  C.  J.,  I  Bing. 
N.  C.  688.  There  are  many  cases 
in  which  a  witness  is  so  situated, 
that  he  may  be  liable  to  be  sued  by 
either  the  plaintiff  or  defendant, 
according  to  the  result  of  the  trial ; 
ftnd    in    these  cases    where  the 


liability  is  equal  on  both  sides,  the 
witness  will  be  competent ;  but  it 
happens,  not  unfreqnently,  that  the 
seale  is  turned  by  a  preponderating 
liability  to  the  defendant  in  respect 
of  the  costs  of  the  action.  Seepof^ 
(3J  2  Roll.  Abr.  685. 

(4)  Busby  o.  Greenslade,  1  Stra. 
445. 

(5)  Lewis  0.  Peake,  7  Taunt.  153. 

(6)  5  Esp.  99. 
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indeed,  it  is  said  to  have  been  ruled,  that  a  former  proprietor  of 
a  horse,  who  had  sold  with  a  warranty,  was  competent  to  prove 
the  soundness,  without  a  release :  and  in  a  later  case  Lord 
Tenterden  appears  to  have  ruled  to  the  same  efiect.  (1)  But  in 
a  very  recent  case  at  nisi  prius,  in  which  the  same  question  * 
arose,  and  the  case  of  Briggs  v.  Crick  was  cited,  in  support  of 
the  witness's  competency,  Mr.  Justice  Alderson  was  of  opinion, 
that  as  the  efiect  of  a  verdict  would  be  to  relieve  the  witness 
from  an  action  at  the  suit  of  the  defendant,  to  whom  he  had 
sold  and  warranted  the  horse,  he  was  incompetent  to  give  evi- 
dence on  the  defendant's  behalf.  (2) 

In  the  case  of  Nix  v.  Cutting,  (3)  it  was  decided,  in  an  action 
of  trover  for  a  horse  alleged  to  be  the  plaintiS*'s  property,  that  a 
witness  was  competent  to  prove,  on  the  part  of  the  defendant, 
an  agreement  between  the  plaintiff  and  the  witness,  that  the  latter 
should  take  the  horse  as  a  security  for  a  sum  of  money  due  to 
him  from  the  plaintiff,  and  stiould  sell  it  if  the  money  were 
not  repaid  on  a  day  certain,  and  that,  on  default  of  payment, 
the  witness   sold  the  horse   to  the   defendant :  an  objection 
was  taken  against    the    witness,   that    by  selling   the  horse 
he    had  warranted   it  to   the   defendant  to  be  his  property, 
to  whom  he  would  be  liable  over  if  the  plaintiff  succeeded 
in  the  action;  but  the  court  held,  that  this  was  not  a  suffi- 
cient objection,  and  said,  that  as  between    the  witness   and 
the  plaintiff,  and  the  witness  and  the  defendant,  the   verdict 
obtained  upon  his  testimony  in   the  cause   would  be  of  no 
avail.  (4)     So  also  in  the  case  otWardy,  fyilkin8on,(S)  it  WitoeMto 
was  decided,  in  an  action  of  trover  for  goods  in  the  defend-  SThimJdS!*'*' 
ant*s   possession  which  were   claimed   by   the   plaintiff,  that 
a  witness  was  competent  to  prove  that  the  goods  belonged  to 
him,  and  had  been  fraudulently  obtained  from  him  by  the  plain- 
tiff;  because  the  verdict  could  not  be  evidence  for  or  against 
the  witness    in  any  subsequent  action:     and    the  court  in 
this  case  recognised  the  decision  of  Nix  v.  Cutting.  (6)     But 
it  does  not  appear,  that  in  this  case  of  Ward  v.  Wilkinson  any 

(1)  Baldwin  tj.  Dixon,  1  Mood.         (4)  4  Taunt.  20. 

&  Rob.  59.  C5)  4  B.  &  Aid.  410. 

(2)  Bias  V.  Mountain,  1  Mood.         (6)  See  per  Holroyd,  J.,  4  B.  & 
&  Rob.  302.  Aid.  412,  413. 

(3)  Taunt.  18. 
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question  arose  as  to  incompetency,  by  reason  of  a  liabili^  OTer  to 
either  of  the  parties,  for  the  witness  had  not  sold  the  goods  to 
the  defendant,  (as  in  the  former  case,)  but  was  called  to  prove 
that  they  actually  belonged  to  himself  at  the  time  of  the  trial. 

Actioiif  on  bills      There  are  several  cases,  of  actions  on  bills  of  exchange,  in 
which  witnesses  have  been  rejected  as  incompetent,  firom  being 
liable  over  to  one  of  the  parties  to  the  suit.  The  general  rule  is, 
that,  in  actions  brought  against  parties  to  such  negotiable  instru- 
ments, other  parties  to  the  bills  are  competent  to  give  evidence, 
either  for  the  pliuntiff  or  defendant;  and  their  competency 
depends  upon  the  principle  already  adverted  to,  which  wiU 
be    more    particularly    noticed    in    the    ensuing     chapter. 
Liability  to       namely,  an  equal  liability  on  either  side.     But   an   excep- 
modadon^bUU.  ^^^  ^  ^^^^  ^^  prevails  in  the  case  of  actions  on  accommodatioo 
bills,  in  which  the  party,  for  whose  accommodation  the  defend- 
ant has  put  his  name  to  the  bill,  is  incompetent  to  give  evi- 
dence to  defeat  the  plaintiff,  upon  the  ground  that  the  witness 
will  be  liable  over  to  the  defendant,  not  merely  for  the  amount 
Jon$t  ▼,  Brookt.  of  the  bill,  but  also  for  the  costs  of  the  action.    Thus  in  Jones 
Dmwer  locom.  y^  Brooke,  (1)  a  leading  authority  on  this  subject,  in  an  action 
accommodation  against  a  party   who  had  accepted  a  bill  for  the  drawer's 
'  accommodation,   it  was  held,   that   the  drawer  was   incom- 

petent, on  the  part  of  the  defendant,  to  prove  that  the  plaintiflT 
held  the  bill  on  an  usurious  consideration.  It  was  aigoed 
in  this  case,  that  the  drawer  was  indiflferent,  as  having  an 
equal  liability  on  either  side ;  for  if  the  defendant  succeeded,  the 
witness  would  be  liable  to  the  plaintiff  (the  holder),  and  if  the 
plaintiff  succeeded,  the  witness  would  be  liable  to  the  defend- 
ant, who  had  accepted  the  bill  for  his  benefit  But  the  Court 
said,  that  the  witness  had  an  interest  to  protect  the  acceptor,  to 
whom  he  would  be  liable,  not  only  for  the  amount  of  the  bill, 
but  also  for  all  damages  which  the  acceptor  might  sustain  by 
being  sued  for  it :  the  drawer  of  an  accommodation  bill  being 
bound  to  indemnify  the  acceptor  against  the  consequences  of  an 
acceptance  made  for  his  accommodation.  .  So  also  it  has  been 
ruled  at  nisi  prius,  that  in  an  action  by  the  indorsee  against 
Accommoda-     an  accommodation  indorser  of  a  bill,  a  witness  who  was  indebted 

tion  indorser. 

(1)  4  Taunt.  463,    Hardwicke  t.  Blanchard,  Gow.  113,  S.  P. 
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*  to  the  plaintiff,  and  for  whose  accommodation  the  defendant  in- 
dorsed the  bill  as  a  security  for  the  debt,  is  incompetent  to  de- 
feat the  plaintiff,  for  he  is  liable  to  indemnify  the  defendant 
against  the  costs  of  the  action,  (1) 

So  in  an  action  on  a  bill  of  exchange  against  the  drawer,  ^^^  employ. 
where  the  question  was,  whether  the  bill,  as  the  defendant  ^^  <>>»*^««'»^ 
maintained,  had  been  delivered  by  one  A.  B,  to  the  plaintiff,  to 
be  discounted,  or  whether  it  had  been  delivered  in  payment  for 
goods  bought  by  A.  B.  of  the  witness.  Lord  Chief  Justice  Gibbs 
held,  that  A.  B.  was  not  a  competent  witness  for  the  defendant, 
to  prove  that  the  former  was  the  case ;  for  if  the  witness  had 
received  the  bill  merely  to  get  it  discounted,  and  instead  of 
doing  so  had  pledged  it  for  his  own  debt,  he  would  be  liable 
for  the  costs  of  the  action,  as  special  damage  resulting  from  his 
breach  of  duty.  (S)     And  in  a  more  recent  case,  where  the  ac- 
tion was  brought  by  the  indorsee  of  a  bill  against  the  drawer, 
and  a  question  arose,  whether  the  plaintiff  had  received  the  bill 
from  the  acceptor  in  discharge  of  a  debt  due  from  him,  or 
whether,  as  the  defendant  alleged,  the  bill  had  been  accepted  for 
a  debt  due  from  tiie  acceptor  to  the  defendant,  and  had  been 
delivered  to  the  acceptor  that   he   might  get  it  discounted, 
which    acceptor   had     delivered    the    bill   to   the   plaintiff 
on  condition  that  the  latter  would  get  cash  for  it,  but  this 
the  plaintjS  had  neglected  to  do,  it  was  decided,  that  the  ac- 
ceptor could  not  be  examined  as  to  these  facts  on  the  part  of 
the  defendant;  for  although  he  was  uninterested  as  to  the 
amount  of  the  bill  itself  (being  liable  on  both  sides),  yet  he  was 
interested  further  as  to  the  costs,  against  which  he  would  have 
to  indemnify  the  defendant,  if  the  plaintiff  got  a  verdict  (3)   In 
the  latter  of  these  cases  the  witness  was  a  party  to  the  bill,  and 
in  the  former  he  was  not  a  party,  and  in  neither  of  them  were 
the  circumstances  exactly  the  same  as  in  the  before-mentioned 
cases  of  accommodation  bills ;  but  the  principle  upon  which  the 


(1)  Bottomley  v.  Wilaon,  3  Stark,  o.  Longes,  Mo.  &  Ma.  N.  P.  C.  127. 

148.    In  these  cases  there  is  a  lia-  Bassett  v.  Dodgin,  9  Bing.  653. 

bility  on  both  sides,  but  the  liabi-  (2)  Hannan  v,    Lasbrey,  Holt, 

lity  on  the  part  of  the  defendant  N.  P.  C.  390. 

preponderates.     The   competency  (3)  Edmonds  v.  Lowe,  8  B.  &  C. 

of  tne  witness  will  be  restored  by  407. 
bankruptcy  and  certificate.  Ashton 
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witness  was  rejected,  appears  to  be  the  same  in  all  these  eases ; 
vi».  a  liability  to  indemnify  the  defendant  against  the  costs  of  an 
action,  to  which  he  had  been  subjected  through  the  act  or  de&ult 
of  the  witness. 


Witness  to 
prove  payment 
to  himself. 
When  compe- 
tent for  defend- 
ant. 

harbaltttitr 
▼.  Ctark, 


To  this  principle  may  be  referred  the  late  case  of  Larbakstier 
▼•  Clark f  (1)  where  the  defence,  set  up  to  an  action  for  goods 
sold  and  delivered,  was,  that  a  third  person  had  bought  the 
goods  of  the  plaintiff  and  sold  them  to  the  defendant  on  his 
own  account,  and  had  been  paid  for  them  by  the  defendant,  and 
such  person  was  tendered  as  a  witness  to  prove  these  facts  on  the 
defendant's  behalf.  The  Court  of  King's  Bench  thought,  that 
under  the  particular  circumstances  of  the  case  the  witness  was 
competent,  as  it  did  not  appear  that  be  had  acted  in  the  transac- 
tion in  such  a  manner  as  to  render  himself  liable  to  the  defendant 
for  the  costs  of  the  action,  in  case  the  plaintiff  obtained  a  ver- 
dict ;  but  they  were  of  opinion,  that  if  the  witness  had  appeared 
to  have  acted  fraudulently  in  the  matter,  so  as  to  incur  this  lia- 
bility to  costs,  he  would  not  have  been  competent.  And  Mr. 
Justice  Littledale  in  giving  judgment  says,  "  it  is  now  well  eft- 
tablished,  tliat  a  person  who  has  received  money  due  from  a 
defendant  to  a  plaintiff,  is  not  a  competent  witness  for  the  de- 
fendant, to  prove  that  he  received  the  money  as  agent  of  the 
plaintiff,  or  in  his  own  right,  if  his  conduct  has  been  such  that 
he  would  be  liable,  in  the  event  of  a  verdict  for  the  plaintiff,  to 
pay  the  defendant,  not  only  the  money  received,  but  also  the 
costs  of  that  action  in  which  the  pl£untiff  should  recQver ;  since 
in  such  a  case  he  has  an  interest  in  defeating  the  action."  The 
learned  Judge  added,  that  he  regretted  that  such  a  rule  had 
been  established,  because  in  many  cases,  it  was  extremely  dif- 
ficult to  ascertain  whether  a  party  so  situated  would  be  liable 
to  costs.  And  Mr.  Justice  Taunton  observed,  in  the  same 
case,  that  he  had  understood  the  rule  of  evidence  as  stated  by 
Mr.  Justice  Littledale  to  be  well  established  ever  since  the  case 
of  Jones  V.  Brooke,  (2) 


Cases  on  in- 
competency 
fromcotts» 
prior  to /<m«i 
Y.  Brotki, 


In  some  cases  which  had  occured  prior  to  the  case  of  Jane* 
V.  Brooke,  it  appears  to  have  been  considered,  that  where  the 
witness  was  liable  on  both  sides,  his  competency  was  not  af- 


(1)  1  Bam.  &  Ad.  899. 


(2)  lb.  903. 
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fected  by  the  circuontance  of  a  greater  liability  to  the  defend- 
ant in  respect  of  the  costs  of  the  action  ;(1)  but  the  contrary. 
I4)pear8  to  be  now  fiilly  established  by  the  authorities  cited  in 
the  text ;  and  we  have  already  seen^  that  on  this  very  ground  of 
a  liability  to  costSi  a  co-obligor  of  a  bond,  who  was[the  principal 
debtor^  was  considered  incompetent,  in  an  action  on  the  bond 
against  a  surety,  to  give  evidence  on  behalf  of  the  defendant. 
In  the  case  in  which  this  point  was  decided,  (2)  Lord  Ellen* 
borough  asked,  why  there  should  not  be  an  interest  in  costs  as 
well  as  on  any  other  account?  And  the  general  rule,  that  a 
liability  on  the  paurt  of  a  witness  either  to  pay,  or  contribute  to 
the  costs  of  a  cause,  will  render  him  incompetent,  appears  to 
have  been  recognised  in  several  other  cases. 

Thus,  as  we  have  seen,  the  parties  to  the  suit,  who  have  no  other  caMi  of 
beneficial  interest,  are  incompetent,  upon  the  ground  of  a  liabi-  j!^^  ^ 
lity  to  costs.  (3)  In  an  action  by  an  infant  plaintiff,  his  prochein 
ami  and  guardian  are  not  competent  witnesses  for  him,  on  the 
ground  of  a  similar  liability.  (4)  So  in  most  actions  upon  con- 
tracts, a  co-contractor  is  incompetent  to  give  evidence  for  the 
defiendant,  being  interested  to  defeat  the  action,  and  thereby 
to  avoid  the  liability  of  contribution  to  the  costs.  (5) 

But  in  a  recent  case  on  this  subject,  where  the  action  was  in  liabUky 
tort,  being  for  a  libel  against  a  person  who  was  secretary  to  a  co^ract: 
society,  the  members  of  which  had  agreed  to  contribute  to- 
wards all  law  expenses,  Lord  Tenterden  appears  to  have  con- 
sidered, that  a  member  of  the  society  was  competent  for  the  de- 
fendant without  a  release,  on  the  ground  that  a  contract  be- 
tween parties,  for  bearing  each  other  harmless  in  doing 
wrong,  was  void,  and  consequendy,  that  there  was  no  legal 
liability  to  a£^t  the  witness.  But  his  Lordship  observed, 
that  if  the  witness  would  be  liable  for  a  share  of  the  expenses 
in  the  event  of  a  judgment  passing  against  the  defendant,  he 
would  be  incompetent.  (6) 

(1)  Ilderton  v.  Atkinson,  7  T.  R.  1026.    GUb.  Evid.  107.    Head  o. 
480.    Birt9.Kenhaw,2  £a8t,450.  Head,  3Atk.511,547. 

(2)  Townend   v.   Downing,    14  (5)  See  cases  cited  ante,  p.  85, 
East,  565,  supra,  p.  86.  and  see  French  v.  Backhouse,  4 

(3)  Ante,  Burr.  2727. 

(4)  James  r.   Hatfield,   1   Stra.  (6)  Humphrey  v.  Miller,  4  Car. 
548.     Hopkins  r.  Neal,    2  Stra.  &  P.  7-12. 
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Effect  of  the  It  DOW  Only  remains  to  notice  the  cases,  upon  die  subject 
w!'4,  in  ctaei  of  incompetency  arising  from  a  liability  over  to  one  of  the  parties 
®^,!"^[«»*  ^'^^  to  the  suit,  which  have  occurred  since  the  statute  8  &  4  W.  4, 

a  liability  over.  '  «•        i 

c.  40,  came  into  operation;  that  it  may  be  seen,  what  eflfect  the 
provisions  of  this  statute  have  had  on  this  numerous  and  rather 
difficult  class  of  cases.  Before  we  enter  on  the  consideration  of 
these  cases,  it  will  be  convenient  to  advert  to  the  precise  lan- 
guage of  the  statute* 

Section  26.  '^^'^  ^^  section  of  the  act  is  as  follows :  ''  And  in  order  to 

render  the  rejecticm  of  witnesses  on  the  ground  of  interest  less 
frequent,  be  it  further  enacted.  That  if  any  witness  shall  be 
objected  to  as  incompetent,  on  the  ground  that  the  verdict  or 
judgment  in  the  action  on  which  it  shall  be  proposed  to  ex- 
amine him,  would  be  admissible  in  evidence  for  or  against 
him,  such  witness  shall,  nevertheless,  be  examined,  but  in  that 
case,  a  verdict  or  judgment  in  that  action,  in  favour  of  the 
party  in  whose  behalf  he  shall  have  been  examined,  shall  not 
be  admissible  in  evidence  for  him,  or  any  one  claiming  under 
him,  nor  shall  a  verdict  or  judgment  against  the  party  on  whose 
behalf  he  shall  have  been  examined,  be  admissible  in  evidence 
against  him  or  any  one  claiming  under  him." 

Section 37.  ^7    ^^  ^^  section,  it   is  further  enacted,  "That  the 

name  of  every  witness  objected  to  as  incompetent,  on  the 
ground  that  such  verdict  or  judgment  would  he  admissible  in 
evidence  for  or  against  him,  shall,  at  tlie  trial,  be  indorsed  on 
the  record  or  document  on  which  the  trial  shall  be  had,  toge- 
ther with  the  name  of  the  party  on  whose  behalf  he  was  ex- 
amined, by  some  officer  of  the  Court,  at  the  request  of  either 
party,  and  shall  be  afterwards  entered  on  the  record  of  die 
judgment ;  and  such  indorsement  or  entry  shall  be  sufficient 
evidence,  that  such  witness  was  examined,  in  any  subsequent 
{MTOceeding,  in  which  the  verdict  or  judgment  shall  be  offiared 
in  evidence.** 

As  the  practice  under  this  recent  statute  is  not  completely 
settled,  it  is  proposed  to  state  the  several  decisions  in  order  as 
they  have  occurred,  and  afterwards  to  advert  to  the  different 
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views  which  have  been  taken,  as  to  the  intentions  of  the  legis- 
lature. 

In  one  of  the  earliest  cases  since  the  passing  of  the  statute,  oecisioD»— 
it  is  said  to  have  been  ruled  by  Lord  Lyndhurst,  that  in  an  i^^Uiowto 
action  on  a  guarantee,  the  party  primarily  liable,  who  was  ^^f  ddfondant 
tendered  as  a  witness  for  the  defendant,  and  objected  to 
on  the  ground  of  his  being  liable  to  indemnify  the  defendant 
against  the  costs,  was  not  rendered  competent  by  the  provisions 
of  the  statute,  (1)  So  also,  in  an  action  on  a  bill  of  exchange, 
aocepted'by  the  defendant  for  the  accommodation  of  the  drawer, 
it  is  said  to  have  been  ruled  by  the  same  learned  Judge,  that  the 
witness  was  not  rendered  competent  by  the  statute,  which  he 
thought  was  not  intended  to  apply  to  cases  of  this  nature.  (9) 
And  in  a  subsequent  case,  in  >an  action  for  injuring  the  plain- 
tiflTs  house  by  improperly  digging  a  cellar,  whereby  the  plain- 
tiff's wall  sunk,  the  person  employed  to  dig  the  cellar  by  the  de- 
fendant was  tendered  as  a  witness  on  his  behalf,  but  Mr.  Justice 
Patteson  is  reported  to  have  been  of  opinion,  that  the  witness  was 
not  rendered  competent  by  the  statute,  and  that  the  statute  was 
not  intended  to  apply  to  such  cases.  (S)  The  same  learned  Judge 
also  seems  to  have  ruled,  that  a  carrier's  servant  was  incom- 
petent to  disprove  negligence  in  an  action  against  his  master, 
without  a  release.  (4) 

In  these  cases,  the  witness  was  tendered  on  the  part  of  the  WitneaMi 
dsfindant ;  and  we  have  seen,  that  it  was  only  when  called  by  the  plSoSff 
the  defendant,  that  the  witness,  (before  the  passing  of  the  statute,)  '^i^^^* 
was  objected  to,  on  the  ground  of  the  admissibility  of  the  verdict 
as  evidence  against  him  in  a  subsequent  action.  For,  in  all  cases, 
fi  ifiB^ste  witnesses,  called  by  the  plaintiff,  have  been  rejected  in 
consequence    of  a  liability  over    to  him,  the  rejection  has 
always  proceeded  on  the  ground  of  a  durect  interest  in  the 
event  of  the  suit.  (5)    In  a  late  case  before  Lord  Denman,  (6) 

(1)  Braithwait  v.  Coleman,  Hertf.         (4)  Harrington  v.  Caswell.  6  Car. 
Spring  Ass.  1834.    2  Bar.  Ind.      &  P.  362. 

1047.  (5)  See  Morish  v.  Foote,  ntpra, 

(2)  Burgess  v.  Cuthill,  1  Mood.     p.  100,  and  other  cases. 

&  Rob.  316.   6  Car.  h  P.  282.  (6)  Harding  v.  Cobley,  6  Car.  & 

(3)  Mitchell  0.  Hunt,  6  Car.  &  P.     P.  664. 
351. 
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where,  in  an  action  for  an  injury  alleged  to  have  been  done 
to  the  plaintiff's  horse  by  the  negligent  driving  of  the  defend- 
ant's servant,  the  plaintiff  called  as  a  witness  on  hb  part  a  ser- 
vant, who  had  the  care  of  the  horse  at  the  time  of  the 
accident ;  the  servant  was  objected  to  as  incompetent  without, 
a  release ;  and  Lord  Denman  said,  that  it  was  so  decided  in 
the  case  of  Wake  v.  Laek^  (1)  which  he  had  considered  a  good 
deal.  And  upon  the  statute  3  &  4  W,  4,  c.  42,  being  relied  on 
as  restoring  the  witnesses'  competency,  Lord  Denman  i^pears 
to  have  considered,  that  the  statute  did  not  apply,  since  it  only 
rendered  competent  those  persons  for  or  against  whom  the 
verdict  or  judgment  would  be  evidence;  but  if  the  witness 
should  state  what  he  was  expected  to  state,  and  should  be  be- 
lieved, there  never  could  be  any  action  against  him. 

In  a  still  later  case,  a  witness  called  for  the  plaintiff 
was  rejected  by  the  same  learned  judge,  on  the  same  ground 
of  an  immediate  interest  in  the  event  of  the  suit,  arising  firom  a 
liability  to  the  plaintiff,  which  would  be  removed  by  a  verdict 
in  the  plaintiff^'s  favour.  In  this  case  the  action  was  for  use 
and  occupation,  and  in  order  to  show  that  the  defendant  had 
occupied  the  premises,  a  witness  was  called,  who  stated  that  he 
had  taken  the  premises  of  the  plaintiff,  and  had  not  bera 
released  from  his  tenancy,  and  upon  his  being  asked  whether 
he  had  not  given  up  the  premises  to  the  defendant,  it  was 
objected,  that  he  was  interested  in  fixing  the  defendant,  and 
upon  the  statute  being  referred  to  in  support  of  the  admissi- 
bility of  the  witness.  Lord  Denman  ruled,  that  the  witness 
was  not  competent,  on  the  ground  that  he  had  a  direct  interest 
in  the  event  of  the  suit;  for  if  the  plaintiff  succeeded  in  getting 
the  amount  he  claimed  from  the  defendant,  that  would  put  an 
end  to  his  claim  for  rent,  for  the  time  for  which  he  sought 
to  recover  it  in  the  action.  (2) 


Immediate  in* 
terest  not 
within  the 
statute. 


In  all   these  cases  it  appears    to  have    been  considered, 
that  witnesses,   objectionable  on    the    ground  of  a  liability 


(i)  Supra,  p.  101, 

454. 


5  Car.  &  P. 


(2)  Hodson  9.  ManliaU,  7  Car. 
&  P.  16. 
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over  to  either  of  the  parties  to  the  suit,  which  liability 
would  be  removed  by  a  favourable  verdict,  had  an  imme- 
diate interest  in  the  event  of  the  suit,  and  that  such  an 
interest  was  not  removed  or  affected  by  the  provisions  of  the 
statute.  But  in  a  very  recent  case  before  Mr.  Baron  Parke,  that  j^^^  ^^^^  ^ 
learned  Judge  ruled,  that  the  drawer  of  a  bill  was  a  competent  fore  Park,  B. 

«       1       ,   «      ,  .  .  1       Drawer  of 

Witness  for  the  defendant,  in  an  action  against  a  person  who  accommoda- 
had  accepted  it  for  such  drawer's  accommodation.  It  was  stated  competent. 
at  the  trial,  that  Lord  Lyndhurst  had  ruled,  that  such  a  witness 
was  not  rendered  competent  by  the  3  &  4  W.  4  c.  4S ;  (S)  but 
Mr.Baron  Parke  said,  he  thought,  that  by  indorsing  the  witness's 
name  on  the  postea,  according  to  the  27th  section,  the  witness 
would  be  rendered  competent,  for  be  could  only  be  made  liable  to 
the  costs  of  that  action  by  means  of  the  verdict  or  judgment,  which 
in  consequence  of  the  indorsement  of  his  name  could  not  be 
used  against  him  ;  and  to  the  amount  of  the  bill  he  was  liable 
at  all  events.  The  witness's  evidence  was  accordingly  re- 
ceived, and  the  defendant  obtained  a  verdict  (3) 

In   cases  like  that  which    is  the  subject  of  the  last-men*  ^^ 
tioned  decision,  the  liability  to  costs  formed  the  only  ground  on  Faith  v. 
upon  which  the  witness  was  held  to  be  incompetent  before     ^  **  y^' 
the  passing  of  the  statute,  (4)  and  this  liability  appears  to 
be  effectually  removed  in  the  manner  pointed  out  by  Mr. 
Baron    Parke.      By  the    act    of    calling  the  drawer    as  a 
witness,    the   defendant  precludes    himself   from  using  the 
verdict  against  him  in  a  subsequent  action ;  and  as  the  costs 
can  only  be  recovered  by  means  of  the   record,  the  result 
is  precisely  the  same,  as"  if  the  defendant  had  released  the 
witness  from  the  costs.    It  might,  however,  perhaps  be  urged 
against  the  reception  of  the  witness,  that  according  to  many 
authorities,  an  interest  arising  from  a  liability  over  to  one  of 
the  parties  to  the  suit,  is  an  immediate  interest  in  the  event  of 


(1)  Faith  V.  Mclntyre,  7  Car.  &  as  it  seems  on  the  groimd  of  the 
P.  44.  improper  admission  of  the  witness, 

(2)  Probably,  the  case  of  Burgess  and  the  rale  was  afterwards  dis- 
V.  Cnthell,  st^a,  109.    The  name  charged,  7  Car.  &  P.  48,  n. 

of  the  case  was  not  mentioned.  (4)  See  Jones  v,  Brooke,  nmra, 

(3)  A  rule  nUi  for  a  new  trial  104,  and  the  subsequent  cases  tnere 
was  afterwards  obtained,  but  not  cited. 
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the  Bait :  and  that  the  language  of  the  statute  only  applies  to 
cases  ''  in  which-  any  witness  shall  be  objected  to  as  iDcom- 
petent,  on  the  ground  that  the  verdict  or  judgment  in  the 
action  in  which  it  is  proposed  to  examine  him  would  be  admis- 
sible in  evidence  for  or  against  him."  If,  therefore,  the  witness 
was  objected  tOj  not  on  the  ground  of  this  indirect  interest  in 
the  record  referred  to  in  the  statute,  but  upon  the  other 
ground  of  a  direct  interest  in  the  event  of  the  suit,  it  might  be 
urged,  that  the  case  did  not  fiill  within  the  statute,  eveo 
although  it  were  true  that  the  interest  might  be  removed  in  the 
manner  which  the  statute  prescribes. 

Diitmctmi  be-       Some  difficulties  arise  from  the  application  of  the  principle 
**'**"  ^le      ^^  ^®  ruling,  in  Faith  v.  Mclntire,  to  other  cases  of  witnesses 


tut 


orer  to  the  objected  to  on  the  ground  of  a  liability  over  to  the  parties  to 
totlM^dflfend-  the  suit  or  either  of  them.  The  ground  upon  which  the 
witness  was  admitted  in  that  case  was,  as, we  have  seen,  diat 
the  liability  over  to  the  defendant  could  only  be  enforced  by 
means  of  the  record,  and  that  the  defendant,  by  calling  the 
witness,  precluded  himself  from  using  the  record  against 
him.  That  principle,  it  seems,  would  apply  to  all  cases 
of  liability  over  either  for  damages  or  costs  in  the  action, 
when  the  witness  is  called  for  the  defendant;  and  conse- 
quently, in  all  cases  where  servants,  agents,  and  other  parties 
liable  over,  are  called  on  the  defendant's  part,  they  would  be 
competent  without  a  release.  But  when  such  witnesses  are 
called  on  the  part  of  the  plaintiff,  the  reasoning  would  notapplji 
for  if  the  plidntiff  should  fail  in  the  action,  he  might  enforce 
his  remedy  over  against  such  witnesses  without  producing  the 
record,  which  indeed  would  not  be  admissible  evidence  against 
the  witness  for  any  purpose ;  and,  therefore,  all  such  witnesses 
would  be  incompetent  for  the  plaintiff  without  a  release. 

No  doubt  or  difficulty  can  arise  with  regard  to  the  appli- 
cation of  the  statute  to  that  class  of  cases,  in  which  witnesses 
were  formerly  rejected  as  incompetent,  not  from  direct 
interest  in  the  event  of  the  suit,  or  from  liability  over 
to  either  of  the  parties,  consequent  upon  the  event  of  the  suit, 
but  solely  on  the  ground  that  a  verdict  for  or  against  sooe 
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genera)  right  or  custom,  would  be  admissible  in  evidence  for 
or  against  the  witness,  as  evidence  of  the  fact  decided  in  the 
first  action.  In  all  such  cases,  the  competency  of  the  witness 
would  be  restored  by  the  statute,  and  the  question  of  his  com- 
petency would  in  no  manner  be  affected  by  the  accident  of  his 
being  called  for  the  plaintiff,  or  for  the  defendant.  There  is 
a  material  distinction  between  this  class  of  cases,  and  the 
cases  of  an  interest  arising  from  a  liability  over — inasmuch 
as  here  the  witness  has  no  interest  either  in  tegard  to 
damages  or  costs,  and,  whichever  way  the  cause  may  be  deter- 
mined, he  can  neither  gain  nor  lose  by  it ;  but,  in  the  latter  class 
of  cases,  the  witness  is  actually  interested  in  the  determination  of 
the  very  question  which  forms  the  subject  of  the  action,  and 
a  favorable  verdict  at  once  relieves  him  from  a  liability  over 
in  respect  of  the  identical  question  at  issue  between  the 
plaintiff  and  the  defendant.  It  is  quite  clear  that  the  statute  was 
meant  to  embrace  the  former  class  of  cases ;  but  from  the  con-^ 
tradictory  opinions  expressed  with  regard  to  the  latter  class, 
considerable  doubts  appear  to  have  been  entertained,  whether 
the  statute  was  intended  to  apply  to  them.  It  may  be  re- 
marked, that  the  interest  arising  from  a  liability  over  could 
always  be  removed  by  means  of  a  release,  whereas  the  other 
kind  of  interest,  namely,  that  arising  from  the  right  of  using 
the  record  as  evidence,  could  not  be  removed ;  and  as  the 
latter  species  of  interest  often  occasioned  the  exclusion  of 
an  extensive  class  of  persons,  who  were  most  likely  to  have 
information  upon  the  question  at  issue,  these  might  appear 
to  be  stronger  reasons  for  the  interference  of  the  legislature 
in  this  case,  than  with  regard  to  an  interest  arising  from  a 
liability  over.  (I)  ' 


(1)  Although  doubts  have  been 
ezpressed  on  this  Bubject,  it  is  pro- 
baolethat  themore  lilieral  construc- 
tion will  ultimately  prevail.  In 
two  recent  cases,  Mr.  Baron  Parke, 
again  ruled,  that  the  statute  applied 
to  the  case  of  witnesses  liable  over  to 
the  defendants,  and,  n^n  the  con- 
tradictory decisions  being  referred 
to,  he  observed,  that  he  had  always 


ruled  differently,  and  that  his  ruling 
had  never  been  questioned,  and  that 
the  statute  would  be  frittered  away 
by  a  contrary  construction :  PickleS 
v.  Hollings,  1  Mood.  &  Rob.  468. 
Creeveyv.  Bowman,  1  Mood.&  Bob. 
496.  The  statute,  it  seems,  does 
not  apply  to  the  case  of  an  issue 
directed  oy  a  Court  of  Equity :  Stew- 
art V,  Barnes,  1  Mood.  &  Rob.  472. 
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CHAPTER  VIIL 


WHAT   IS  NOT  SUCH   AN   INTEREST  AS  WILL  DISQUALIFY. 

JtlAVING  endeavouredy  fai  the  preceding  chiqpter,  to  ex] 
the  general  rules  upon  the  subject  of  incompetency  from  interest, 
and  to  collect  and  arrange  the  various  cases  in  which  witnesses 
are  liable  to  be  rejected  from  this  cause,  it  is  now  proposed,  in 
further  illustration  of  the  subject,  to  notice  a  variety  of  cases  in 
which  witnesses  may  be  so  connected  with  the  questions  at 
issue  in  the  particular  action,  as  to  give  rise  to  the  suspicion 
that  they  are  interested  in  the  event,  but  in  which  there  is  no 
legal  interest  capable  of  producing  incompetency. 


<V»he»,  or 

expected 

benefit. 


It  is  not  an  objection  to  the  competency  of  a  witness  that  he 
has  wishes  or  a  strong  bias  on  the  subject  matter  of  the  suit,  or 
that  he  hopes  to  obtain  some  benefit  from  the  result  of  the  trial. 
Such  circumstances  may  influence  his  mind  and  aflfect  his  credi- 
bility, they  are  therefore  always  open  to  observation,  and  ought 
to  be  carefully  weighed  by  the  jury,  who  are  to  determine  what 
dependence  they  can  place  on  his  testimony ;  but  it  is  dear, 
from  what  has  been  seen  in  the  preceding  chapter,  that  they 
are  insufficient  to  render  him  incompetent. 


Witness  ra  A  witness  who  stands  in  the  same  situation  as  the  party  for 

same  situatioM         ,  i«ii'i^*  •!  •  ■■  ^  i>  i 

in  civil  actionf.  whom  he  IS  Called  to  give  evidence,  is  under  a  strong  bias,  and 

may  have  strong  wishes  on  the  subject;  but  unless  he  will  gain 
or  lose  by  the  event  of  the  particular  suit,  he  will  not  be  dis- 

Co.tie«vai9era.  qualified..  Thus,  if  there  are  two  actions  brought  against  two 
persons  for  the  same  assault,  in  the  action  against  one  the  other 
may  be  a  witness,  because  he  is  not  interested  in  the  event.  (I) 

(1)  By  Ashurst,  J.,  I  T.  R.  301.    By  Abbott,  C.  J.,  5  B.  &  C.  387. 
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So  alsoy  in  the  cas.e  of  Bent  v.  Baker,  (1)  which,  as  we  have  seen  Underwriter  to 

in  the  preceding  chapter,  is  a  leading  authority  on  the  rule  of  in-  ^""^l^^^^^y- 

competency  from  interest,  as  that  rule  existed  before  the  statute 

S  &  4  W.  4,  c.  4£,  it  was  decided^  after  much  argument,  that  in  an 

action  against  an  underwriter  on  a  policy  of  insurance,  another 

underwriter  was  a  competent  witness  for  the  defendanti  on  the 

ground  that  he  neither  gained  nor  lost  directly  by  the  event  of  the 

particular  suit,  nor  could  the  verdict  therein  be  evidence  for  or 

against  him  in  any  subsequent  suit.     So  also  it  appears,  that  in 

an  action  in  which  a  question  aiUefi  concerning  the  validity  of  a 

deed,  the  attorney  who  prepared  the  deed  is  a  competent  witness 

to  prove  that  the  deed  is  valid,  notwithstanding  that  there  is 

another  action  pending  against  him,  in  which  he  must  &il,  if 

the  deed  be  invalid.  (2) 

The  same  rule  prevails  in  criminal  proceedings ;  as^  when  Wimem  in 
several  persons  are  separately  indicted  for  perjury  in  swearing  to  IJ^riminai*^'' 
the  same  &ct»  either  of  them  may,  before  conviction^  be  a  witness  proceedings, 
for  the  others.  (8)     So  in  RudcTs  case,  a  woman,  whose  hus^ 
band  had  been  before  convicted,  was  admitted  to  give  evidence 
against  the  prisoner^  though  she  expected,  in  case  of  his 
conviction,  that  her  husband  would  receive  a  pardon.  (4)    In 
treating  of  the  evidence  of  accomplices,  it  has  been  seen,  that  Accotnphcei. 
persons  admitting  their  participation  of  crime  with  the  prisoner 
at  the  bar,  but  not  indicted  with  him,  are  competent  to  give 
evidence  for  him  as  well  as  for  the  Crown ;    and  though 
separately  indicted  for  the  same  offence,  they  are  not  incom- 
petent, until  rendered  infamous  by  actual  conviction*  (5)  Where 
separate  informations  of  quo  warranto  are  brought  against 
several  members  of  a  corporation,  on  the  trial  of  one  of  the 
informations  the  other  parties  are  competent  witnesses  on  be- 
half of  the  defendant  (6) 


(1)  3T.  R.  27.  cited  2  H.  P.  C.  280,  and  in  R.  v, 

(2)  Hudson  0.  Revett)  5  Bing<  Gray,  2  Selw.  N.  P.  148. 
368.  (4)  1  Leach  Cr.  Ca.  151. 

(3)  Bath  V.  Montague,  cit.  For-  .     (5)  Skqtra,  Ch.  3. 

tefl.Rep.  247.  Gunstone  t?.  Downes,  (6)  R.  v.  Gray,  2  Selw.  N.  P. 

2  RoU.  Ab.  685,  Art.  3.    S.  C.  1148,  (6th  edit.) 
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verdict. 
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A  witness,  who  has  no  actual  interest  in  the  event  of  a  suit, 
18  not  incompetent  on  the  ground  that  the  verdict  may  after- 
wards come  to  the  knowledge  of  a  jury  in  an  action  brought  by 
the  witness  himself,  and  so  have  an  influence  on  their  decinon, 
though  not  adduced  as  evidence  before  them.  This  subject 
has  been  touched  upon  in  treating  of  the  competency  of  the  pro- 
secutor, or  party  grieved,  to  give  evidence  upon  indictonents.  (1) 
In*  the  case  of  the  King  v.  Whiting ^  {2)  indeed  Lord  Holt,  on 
an  indictment  for  a  cheat,  in  obtaining  a  person's  subscription 
to  a  note  of  1002i  instead  of  5L,  rejected  the  evidence  of  the 
maker  of  the  note,  on  the  ground  that  the  verdict  would  cer- 
tainly be  heard  of  in  an  action  on  the  note,  and  would  influ- 
ence the  jury ;  and  this  decision  was  followed  by  Lord  Hard- 
wicke,  in  a  case  before  him.  (3)  But  in  a  subsequent  case, 
Lord  Hardwicke  reviewed  his  opinion  and  that  of  Lord  Holt, 
and  decided  that  the  objection  went  only  to  the  credit,  and  not 
to  the  competency  of  the  witness ;  and  with  respect  to  the  pos- 
sibility that  the  jury  might  hear  of  the  verdict,  he  siud  that 
sitting  as  a  Judge  he  could  only  hear  of  it  judicially.  (4) 
This  doctrine  was  fully  confirmed  in  the  subsequent  case 
of  the  King  v.  Boston,  (5)  where  it  was  held  that  a  witness 
was  competent  to  give  evidence  for  the  prosecution  upon 
an  indictment  for  perjury,  although  a  civil  action  was  pend- 
ing between  himself  and  the  party  indicted,  in  which  the 
same  question  arose  as  upon  the  indictment,  and  which  was 
coming  on  for  trial  at  the  same  assizes. 


Borrower  in 
cnstt!  of  usury. 


So  in  an  action  for  penalties,  under  the  statute  of  usury, 
against  the  lender  of  the  money,  the  borrower  is  a  competent 
witness  for  the  plaintifi^;  and  whether  he  has  or  has  not  repaid 
the  money  lent,  does  not  appear  to  make  any  essential  difierence, 
so  far  as  his  competency  is  affected,  for  in  neither  case  does  he 
gain  any  thing  immediately  by  the  event  of  the  suit :  nor  could 
any  objection  be  made  to  his  competency  on  the  ground  of  an  in- 
direct interest  in  the  record,  even  before  the  passing  of  the  statute 


'(1)  Ante,  Ch.  6,  p.  64. 

(2)  1  Salk.  283. 

(3)  R.  r.  Nunex,  2  Stra.  1043. 


(4)  Rep.  temp.  Hard.  572. 

(5)  4  East,  572.     St^o,  p.  64. 
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3  &  4  W.  4|  c  4^y  for  the  verdict  in  the  action  for  penalties  could 
not  be  used  as  evidence  in  a  subsequent  action  for  the  debt*  (1) 

In  the  preceding  chapter  we  have  seen,  that  a  legal  liability  i'ossibiiity  of 
to  be  sued  in  respect  of  the  matters  in  issue  in  a  particular  certain  iniercst. 
action,  in  the  event  of  an  unfavourable  verdict,  will  in  many 
cases  exclude  witnesses  from  giving  evidence.  But  the  bare  pos- 
sibility of  an  action  being  brought  against  a  witness  is  no  objec-  ^ 
tion  to  his  competency.  Thus,  it  has  been  decided,  that  in  an 
action  against  an  administrator,  one  of  the  bond  securities  for  the 
defendant's  due  administration  of  the  intestate's  effects  is  a  com- 
petent witness,  on  the  part  of  the  defendant,  to  prove  a  tender, 
and  the  Court  said  in  this  case,  that  if  a  creditor  of  the  admin- 
istrator had  been  offered  as  a  witness  (which  was  a  stronger 
case),  there  could  have  been  no  objection  to  his  evidence 
being  received.  Mr.  J.  Buller  added,  ^' In  order  to  shew  a' 
witness  interested,  it  is  necessary  to  prove  that  he  must  derive 
a  certain  benefit  from  the  determination  pf  the  cause  one  way 
or  the  other.  In  this  case,  supposing  there  were  no  assets, 
though  the  defendant  would  be  answerable  for  the  costs,  he 
would  not  be  liable  on  his  bond  to  the  Ecclesiastical  Court. 
He  is  only  bound  to  distribute  the  intestate's  effects,  and  it 
does  not  appear  in  this  case  how  they  have  been  applied." 
Upon  the  same  principle,  a  witness  is  competent  to  prove  ^ 
codicil,  made  subsequently  to  a  second  will,  and  reviving  a  former 
will,  though  he  has  acted  under  the  first  will,  and  might  possibly 
be  subjected  to  actions  brought  against  him  as  executor  de  son 
tort,  if  it  should  be  set  aside.  (2) 

It  has  been  before  stated,  that  in  actions  by  or  against  executors  Actions  by  exo. 
or  administrators,  a  residuary  legatee,  or  person  entitled  as  next  g"  u»AtM!^'' 
of  kin  to  a  distributive  share  of  the  estate,  is  incompetent  to  in- 
crease the  fund  in  which  he  is  so  interested,  for  he  has  a  direct 
and  certain  interest  in  giving  evidence  to  this  effect.      But 
the  principle  of  these  cases  does  not  apply  to  legatees  of  speci- 


(1)  Abrahams  v.  Bunn,  4  Bar.  (2)  Baillie  v.  Wilson,  cit.  4  Bur. 

2251.    Smith  r.  Prager,  7  T.  R.  2254,  and  see  Goodtitle  v.  Wil- 

60.  See  Masters  v.  Drayton,  2  T.  R.  ford,  1  Doug.  140. 
496. 


118 


Of  tlut  Nature  of  the  Interest         [Ch.  8. 


Annuitant 
under  a  Will. 


fic  sums  or  chattels^  for  it  is  a  matter  altogether  uncertain, 
whether  they  will  or  will  not  derive  any  benefit  from  a  fisivour- 
able  termination  of  the  suit.  Thus,  in  an  action  by  an  executor 
to  recover  a  debt  due  to  the  estate,  it  was  ruled  by  Liord  Tenter- 
den,  that  a  paid  legatee  was  a  competent  witness  for  the  plain- 
tiff to  increase  the  estate.  (1)  It  was  objected  to  his  com- 
petency,  that  he  would  be  obliged  to  refund,  in  case  the  estate 
should  prove  deficient,  but  his  Lordship  observed,  thai  there 
was  nothing  to  shew  that  the  other  funds  were  insufficient,  and 
although  the  debt  sought  to  be  recovered  in  the  action  had 
not  been  paid,  it  was  not  to  be  assumed  that  there  was  not  some 
other  estate  sufficient.  (S)  In  this  case,  the  legatee  had  been 
paid  his  legacy ;  but  it  seems  to  make  no  di£ferenoe  with  regard 
to  the  competency  of  the  witness,  whether  he  has  or  has  not 
been  paid.  (3)  In  a  very  recent  case,  it  was  decided  by  the 
Court  of  King's  Bench,  in  an  action  against  executors  for 
a  debt  of  the  testator,  that  a  person  entitled  to  an  annuity 
under  the  will  was  a  competent  witness  on  the  part  of  the 
defendants.  (4) 


Creditor  of 
etute. 


Upon  the  same  principle,  on  which  witnesses  are  not  disquali- 
fied in  the  above  mentioned  cases,  that  is  to  say,  because  the 
interest  is  altogether  uncertain,  a  creditor  of  the  estate  is  a  com- 
petent witness  for  an  executor  or  administrator  to  increase  the 
fund.  In  the  case  oiPauU  v.  Broumy  (5)  it  was  ruled,  in  an  action 
by  an  executor  to  recover  a  debt  due  to  the  estate,  that  a  creditor 
was  a  competent  witness  for  the  plaintiff;  and  Macdonald, 
C.  B.,  said,  tlie  creditor  may  give  evidence  for  his  debtor 
in  his  life-time,  and  is  equally  competent  to  give  evidence  for 
his  executor  afier  his  death. 


In  a  case  subsequent  to  that  last  mentioned  (6)  it  was  ruled  by 


(1)  Clarke  v.  Gannon,  Ry.  &  Mo. 
N.P.C.  31. 

(2)  Ry.  &Mo.  32. 

(3)  In  Johnson  v.  Baker,  2  Car. 
&  P.  207,  an  unpaid  legatee  was 
admitted  in  an  action  against  the 
executor,  but  it  appears  that  in  that 
case  the  demana  was  considered 


as  one  which  was  not  recoverable 
out  of  the  estate.  See  5  B.  &  Ad. 
370,  bvPatte8on,J. 

(4)  Nowell  V.  Davies,  5  B.  &  Ad. 
368. 

(5)  6  Esp.  34. 

(6)  Craig  p.  Cundeil,  1  Gampb. 
381. 
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Lord  EUenboroughy  that  a  creditor  was  not  competent  for  the 
executor,  if  it  appeared  that  the  estate  was  insolventy  although  it 
was  urged  that  the  interest  must  necessarily  be  quite  uncertain, 
for  an  executor  was  not  bound  to  distribute  equally,  but  might 
give  a  preference  to  any  creditor  whom  he  thought  fit  to  select 
But  the  opinion  of  Lord  EUenborough  on  this  point  was  ques- 
tioned by  Parke,  J,,  in  a  late  case  before  him  at  nisi  prius,  (1) 
in  which  he  ruled  that  an  unsatisfied  creditor  was  acompetent  wit- 
ness for  an  administrator  upon  a  plea  otplene  administravit ;  and 
the  authority  of  the  case  of  PaiuU  v.  Brown  was  fully  upheld  by 
the  Court  of  King's  Bench  in  the  case  of  Nowett  v.  Davis.  (S) 

It  will  be  observed,  that  there  is  a  material  difference  between  CredKon  of 
these  cases  and  the  class  of  cases  collected  in  the  preceding  J^^Jf*'  ^'^^ 
chapter,  which  decide  that  the  creditor  of  a  bankrupt  or  insol- 
vent is  incompetent  to  increase  the  fund ;  for  in  the  latter  cases 
the  assignee  is-under  an  obligation  to  distribute  equally  amongst 
all  the  creditors,  to  whom,  therefore,  the  fund  primd  facie. 
belongs,  and  whatever  is  either  added  to,  or  taken  fi'om  the 
fund,  must  naturally  be  presumed  to  be  for  the  advantage  or  dis- 
advantage of  the  creditors.  But  even  in  these  cases,  if  the  creditor 
has  assigned  his  debt,  though  only  by  parol,  his  competency  will 
be  restored,  for  he  is  then  a  mere  naked  trustee,  having  no  be- 
neficial interest  whatever,  (3)     It  may,  indeed,  belaid  down  Mere  trustees 
as  a  general  rule,  that  mere  trustees  and  executors  in  trust  are  ^^*  competent. 
not  rendered  incompetent  by  an  interest,  which  is,  as  far  as 
they  are  concerned,  only  nominal.  (4)     If  a  trustee  has  a 
beneficial  interest,  or  is  exposed  to  any  immediate  liability  in 
respect  of  costs,  that  may  be  another  ground  of  objection,  biit 
without  such  interest  or  liability,  trustees  and  executors  are 
competent  witnesses,  (o)     In  an  action  by  a  bankrupt  against 
his  assignee,  the  ofiicial  assignee  is  a  competent  witness  to  sus- 


(1)  Davies  v.  Davies,  Mo.  &  Ma. 
345. 

(2)  See  per  Lord  Deoroan,  C.  J., 
5  B.  &  Ad.  371.  In  neither  of  the 
last  two  cases  does  it  appear  that 
any  evidence  was  given  with  re- 
spect to  the  solvency  or  insolvency 
of  the  estate,  but  it  appears  difficult 
to  understand  how  tnis  can  alter 
the  question  with  respect  to  the 


competency  of  a  creditor.    See  per 
Parke,  J.,  S.  C.  5  B.  &  Ad.  370. 

(3)  Heath  v.  Hall,  4  Taunt.  326. 
Granger  v.  Furlong,  Bl.  Rep.  1273. 

(4)  See  1  Mod.  Rep.  107.  Goss 
V.  Tracy,  1  P.  Wms.  287.  Gilb. 
Bvid.  123.     1  Bl.  Rep.  366. 

(5)  Goodtitle  o.  Welford,  I 
Dong.  140.  Bettison  o.  Bromley* 
12  East,  250.  Per  Mansfield,  C.  J .« 
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tain  the  bankraptcy,  for  his  allowance  is  uncertain,  and  depends 
upon  the  discretion  of  the  commissioner.  (1) 


Other  exam- 
ples. 


Actions 
pecting  real 
property. 


In  an  action  on  the  case  by  a  reversioner,  for  an  injury  done 
to  his  inheritance  by  a  stranger,  the  tenant  in  possesMon  is  a 
competent  witness  to  prove  the  injury.  (2)  In  an  action  between 
a  vendor  and  the  purchaser  of  lands,  a  former  vendor,  who  has 
sold  without  warranty,  is  competent  to  prove  the  title.  (3)  An 
executor  is  also  competent  to  prove  the  sanity  of  the  testator  in 
an  action  of  ejectment  concerning  his  real  property.  (4)  In  none 
of  these  cases  does  the  witness  gain  or  lose  directly  by  the  event 
of  the  suit,  and  as  the  verdict  could  not  have  been  evidence  for 
or  against  him  in  any  subsequent  action,  he  was  not  incom- 
petent upon  this  ground  even  before  the  latter  species  of  dis- 
ability was  removed  by  the  late  statute.  Upon  similar  grounds 
it  has  beien  decided,  that  in  an  action  for  mismanagement  of  a 
farm  the  sub-lessee  of  the  defendant  is  competent  to  {nrove  its 
proper  cultivation.  (5)  And  in  a  recent  case,  where  in  an  ac- 
tion of  trespass,  the  defendant  pleaded  Uberum  tenementum  in 
a  third  person,  and  justified  under  him,  and  it  appeared  at  the 
trial  that  the  plaintiff  also  claimed  under  a  conveyance  from  the 
same  person,  who  had  subsequently  conveyed  the  land  without 
warranty  to  the  defendant,  and  after  that  had  taken  a  mortgage 
of  the  lands  from  the  defendant,  it  was  decided,  that  such  per- 
son was  a  competent  witness  for  the  defendant,  for  he  had  no 
legal  interest  in  the  event;  the  objection,  as  to  his  coming  to 
impeach  a  former  conveyance  to  tlie  plaintiff,  would  not  affect 
his  competency  but  only  his  credit.  (6) 


Policjoflnsv- 
ranee.    Cap- 
tain. 


In  an  action  on  a  policy  of  insurance  on  goods,  where  the  only 
question  was  concerning  the  original  destination  of  the  ship,  the 
captain  has  been  considered  competent  to  give  evidence  for  the 
plaintiff  respecting  that  fact,  though  he  was  a  part  owner  of 
the  ship,  and  as  such,  liable  to  the  oyrners  of  the  goods,  in  case 


4  Taunt.  328.  Phipps  v.  Pitcher, 
6  Taunt.  220.  Set  I  Ball  and 
Beatty'a  Rep.  100,  414,  and  cases 
there  cited  as  to  the  rule  in  equity. 

(1)  Giles  V,  Smith,  1  Mood.  & 
Rob.  443. 

(2)  Doddington  r.  Hudson,  1 
Bing.  257* 


(3)  Busby  V.  Greenslade,  1  Stra 
445. 

(4)  Doe  V.  Teage,  5  B.  &  C.  335. 
(&)  Wishaw  V.  Barnes,  1  Cempb. 

N.  P.  C.  341.     Qtt.  as  to  any  lia- 
bility over  in  this  case. 

(6)  Simpson  V.  Pickering,  5  Tyrv. 
143. 
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the  ship  had  unnecessarily  deviated  from  the  voyage ;  but  if  the 
question  had  turned  on  a  deviation^  he  could  not  have  been 
examined.  (1) 

So  in  an  action  of  trover  by  assignees  of  a  bankrupt,  for  goods  AssigiMes  of 
in  the  possession  of  the  defendant,  who  had  obained  them 
under  a  sale  from  the  bankrupt,  (the  validity  of  which  trans- 
action the  plaintifis  disputed,)  a  third  person  was  held  competent 
for  the  defendant,  to  prove  that  the  goods  belonged  neither  to 
the  plaintiflb  nor  to  the  defendant,  but  to  himself.  (2)  It  has  also  Actioa  on  con- 
been  held,  that  in  an  action  on  a  contract,  in  order  to  recover 
damages  for  the  loss  of  some  copies  of  a  work,  which  loss  was 
alleged  to  have  been  occasioned  through  a  breach  of  the  de- 
fendant's contract  to  insure  them  from  fire,  a  witness  who  had 
ptirchased  a  number  of  the  copies  from  the  plaintifis,  but  was 
not  privy  to  the  contract  with  the  defendant,  was  competent  on 
the  part  of  the  plaint]fi*to  prove  the  contract.  (3)  In  an  action  for 
infringing  a  patent,  a  purchaser  of  a  license  to  use  the  patent  is 
a  competent  witness  for  the  plaintifil  (4)  And  in  an  action  for  other  cases. 
fiisely  representing  the  circumstances  of  a  person  who  was  insol- 
vent, that  person  is  competent  on  the  plaintifi^'s  part  to  prove 
his  insolvency.  (5) 

A  witness  will  not  be  disqualified,  because,  through  a  mis-  Witneisbe. 
taken  view,  he  may  believe  himself  to  have  an  interest,  which  inulSiS!*'^^ 
he  does  not  possess.  It  is  true,  if  a  witness  believes  him- 
self to  be  interested,  the  impression  on  his  mind,,  and  his 
bias  in  favour  of  the  party  calling  him,  may  be  as  strong,  as  if 
he  were  legally  incompetent.  But  the  difference  is,  that  in  the 
one  case  the  inquiry  is  more  simple  and  more  easily  defined ;  in 
the  other  it  would  be  complicated,  vague,  and  uncertain.     For 


(1)  De  Symonds  v.  De  U  Cour, 

(2S  Ward  v.  Wilkiniioo,  4  B.  &  C. 
410,  and  tee  Nix  v.  Cutting,  9i^a, 
p.  103,  the  same  doctrine  was  ap- 
plied in  ejectment  for  tithes,  Doed. 
Bath  V.  darke,  3  Bing.  N.  C.  429- 

(3)  Mawman  «.  GiUett,  2  Taunt. 
325,  n.  Thia  case  has  been  some- 
timea  cited  as  deciding,  that  a  dor- 
mant partner  of  the  plaintiff  may 
be  a  witness  for  him  against  the 


defendant,  where  there  has  been 
no  privitv  of  communication  rela- 
tive to  ,tne  contract  on  his  part, 
and  the  language  of  Mansneld, 
C.  J.,  appears  to  warrant  the  in- 
ference ;  but  it  would  seem  that  this 
proposition  cannot  be  supported. 
See  Skinner  0.  Stocks,  4  B.  ii  A.43r. 

(4)  Derosne  v.  Fairlie,  1  Mood.  & 
Rob.  457. 

C5)  Smith  0.  Harris,  2  Stark.  2 
p.  C.  47. 
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the  purpose  of  determining  whether  a  witness  was  incompetent, 
on  the  ground  of  beliering  himsdf  to  be  interested,  it  might  be 
necessary  to  examine  him  on  a  great  variety  of  points,  which 
after  all  would  be  more  proper  for  the  consideration  of  a  jury ; 
as  for  example,  on  the  nature  of  the  benefit  he  expects,  the 
reasons  for  his  expecting  it,  or  the  impression  which  such  sn 
'  expectation  might  have  produced  on  his  mind*  Such  an  in- 
quiry would  in  all  cases  be  extremely  indefinite,  and  would  lead 
to  great  inconvenience.  The  course,  therefore,  unifonnly 
taken,  is  to  inquire,  not  into  the  state  of  the  witness's  belief  on 
the  subject,  but  to  ascertain  whether  or  not,  as  a  matter  of  6ct, 
he  has  any  existing  legal  interest  in  the  event  of  the  suit. 

Hooorary  Thus  it  has  been  held,  that  a  witness  who  believes  himself 

o  igation.         under  an  obligation  of  honour  to  indemnify  the  bail  in  an 

action,  is  not  incompetent,  unless  he  has  in  fact  entered  into 
an  engagement  to  that  efiect.  (1)  Such  an  obligation  is  in 
general  of  a  nature  so  uncertain  and  variable,  that  it  can- 
not safely  be  recognised  in  courts  of  justice  as  a  motive  of 
conduct  Besides,  where  the  sense  of  honour  is  so  strong 
and  binding  as  to  influence  a  witness  against  his  interest, 
it  must  be  unnecessary  to  reject  the  witness ;  as  the  same  prin- 
'  ciple,  which  would  induce  him  to  pay  the  costs,  would  oblige 
him,  in  giving  his  evidence,  to  speak  only  the  truth ;  and,  in 
cases  where  the  sense  of  honour  is  less  firm  and  imperative, 
the  ground  of  the  objection  fails,  since  the  witness  is  not 
bound  in  point  of  law,  and  does  not  feel  himself  absolutely 
bound  in  point  of  morals.  But,  independently  of  this  reasoning, 
another  more  general  answer  is,  that  the  ends  of  justice  are 
most  eflfectually  attained  by  a  full  and  complete  investigation  of 
the  subject  in  dispute ;  and,  unless  the  objection  to  the  witness 
is  founded  on  a  strictly  legal  interest,  he  will  be  admitted  to  give 
evidence.  In  the  case  supposed,  of  a  witness  who  says  he  thinks 
himself  bound  in  honour  to  pay  the  costs,  it  might  be  injurious 
to  the  party  who  calls  him,  to  be  deprived  of  his  testimony  on 
account  of  such  a  fancied  obligation ;  more  especially,  as  it  is 
an  obligation  which  may  easily  be  pretended  by  the  witnessi 

(1)  PedersoD  v,  Stoffles,  1  Campb.      C.  J. ;  Bee  Fotheringham  r.  Greea* 
145,  S.  P.,  said  to  have  been  ruled      wood,  1  Str.  129. 
contra,  in  an  old  case,  by  Parker, 
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but  which  it  is  scarcely  possible  for  the  court  justly  to  appre- 
ciate, and  which,  firom  the  nature  of  the  case,  the  party  cannot 
release  nor  enforce  against  the  witness ;  on  the  other  hand, 
his  testimony  may  not  deserve  all  the  credit  due  to  a  witness 
finee  firom  bias,  and  it  ought  therefore  to  be  strictly  examined 
and  sifted.  The  witness,  then^  is  to  be  heard,  but  his  evidence 
is  open  to  observation.  (1) 

Cases  not  unfrequently  arise,  in  which  a  witness,  who  has  an  intemt  on 

.     1.   •        1  .  i.    1  .11        both  fidtt. 

mterest  mdining  him  to  one  of  the  parties  to  a  suit,  has  also 
an  interest  inclining  him  to  the  opposite  party.  These  cases 
have  been  adverted  to  in  the  last  chapter,  where  it  has  been 
shewn,  that  if  the  interest  on  one  side  be  greater  than  that  on 
die  other,  the  party  will  be  an  incompetent  witness  for  the  side 
on  which  his  interest  preponderates ;  but  where  the  liability  or 
interest,  on  the  side  on  which  he  is  called,  is  counterbalanced  or 
outweighed  by  an  equal,  or  greater  liability  or  interest  on  the 
other  side,  he  will  be  competent 

Thus,  in  an  action  of  assumpsit  for  money  paid  to  the  use 
of  the  defendants,  who  were  ship-owners.  Lord  Kenyon  ad- 
mitted the  captain  as  a  witness  for  the  plaintiff,  to  prove  that 
he  had  received  the  money  tot  the  defendants'  use ;  for  he 
stood  indifierent  between  the  pardes,  and,  which  ever  way  the 
verdict  might  go,  he  was  equally  answerable.  (S)  So,  in  an 
action  of  covenant  for  rent,  where  the  point  in  issue  was,  whether 
A.  B.,  whose  title  both  die  plaintiff  and  defendant  admitted,  had 
demised  the  premises  first  to  the  plaintiff  or  to  another  person, 
A.  B.  was  considered  a  competent  witness  for  the  defendant  to 
prove  the  fact,  the  Court  saying  that  it  was  a  matter  of  indiflfer- 
ence  to  the  witness,  whether  he  had  one  person  or  the  other  for 


(1)  Them  are  several  dicta  in 
support  of  the  position,  that  a  wit- 
ness is  not  competent  if  he  be- 
lieves himself  interested,  whether 
he  is  or  is  not  interested  in  strict- 
ness of  law.  By  Pratt,  C.  J.,  in  Fo- 
theringham  e.  Greenwood,  1  Str. 
129>  cited  and  approved  by  Lord 
Louffhborough,  C.  J.,  and  by 
Gould,  J.,  inTrelawneyr.Hiomas, 
1  H.  Bl.  307.    S.  P.  by  Perryn,  B., 


in  Newland^s  case,  1  Leach,  Cr.  C' 
353.  And  see  a  case  tried  before 
Lord  Mansfield,  cited  bv  counsel 
in  Rudd's  case^  Leach,  Cr.  C.  154. 
See  also  the  case  of  the  Amiti^, 
ViUenenve,  6  Robinson,  Adm.  Rep. 
344,  n. ;  and  the  case  of  the  Galen, 
2  Dodson,  Adm.  Rep.  20. 

(2)  Evans  v,  Williams,  7  T.  R. 
4'81,  n.  (c.)  Rocher  9«  Busher,  1 
Stark.  N.  P.  C.  27. 
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his  tenant,  and  though  he  might  feel  inclined  to  prefer  one  tenant 
to  another,  this  objection  would  go  to  his  credit  onlj,  and  not 
to  his  competency,  because  the  verdict  could  not  be  given,  in 
eviden<5e  in  any  action  to  be  brought  by  or  against  him.  (1) 


Joint  COQ- 
tracton. 


PartiM. 


Several  cases,  relative  to  the  competency  of  witnesses  equally 
interested  on  either  side^  have  arisen  with  r^ard  to  co- 
contractors  and  partners.  In  an  action  on  a  bond  against  one 
of  several  obligors,  another  of  the  obligors  is  competent  for  the 
plaintiff  to  prove  the  execution  of  the  bond.  (S)  And  in  an  action 
on  a  promissory  note  against  one  of  several  joint  makers,  a  maker 
of  the  note  who  is  not  sued  is  competent  to  prove  the  defendant's 
signature.  (3)  In  these  cases  it  has  been  said,  if  the  plain- 
tiff recover,  the  witness  will  be  liable  to  the  defendant  for 
contribution;  if  the  plaintiff  fiul,  he  may  resort  to  the -wit* 
ness  for  the  whole,  and  in  that  case  the  witness  will  be  entitled 
to  contribution  for  the  defendant ;  so  that  in  either  point  of  view 
the  witness  stands  indifierent  between  the  parties.  So  also  in  as- 
sumpsit for  goods  sold  and  delivered,  a  witness,  who  admitted 
himself  to  be  a  partner  of  the  defendant,  was  held  competent 
on  the  part  of  the  plaintiff  to  fix  the  defendant's  liability.  (4) 
And  in  an  action  charging  the  defendant  as  a  partner  in 
a  trading  company,  a  witness,  proved  to  be  himself  a  share- 
holder, was  held  competent  on  the  part  of  the  plaintiff  to 
prove  that  the  defendant  was  a  partner.  (5)  Upon  the  same 
principle,  in  an  action  of  contract  in  which  the  defi»dant 
pleads  the  non-joinder  of  a  partner  a  co-contractor  in  abste- 
ment,  the  alleged  joint  contractor  is  a  competent  witness  for 
the  plaintiff  to  negative  the  plea :  (6)  for  it  is  indifierent  to 
the  witness,  which  way  the  verdict  goes.  Indeed,  if  he  be  in 
£Bu:t  a  partner,  the  verdict  in  favour  of  the  plaintiff  would  rather 
be  prejudicial  to  him,  for  he  would  then  be  liable  to  contribution, 
increased  by  the  amount  of  the  costs.  In  the  one  way,  there- 
fore, the  verdict  would  be  indifferent,  in  the  other  prejudicial.  (7) 


(1)  Bell  V.  Harwood,  3  T.  R.  308. 

(2)  Luckett  V.  Graham,  1  Stnu 
35. 

(3)  York  r.  Blott,  5  M.  &  S.  71. 

.   (4)  Blackett  v.  Weir,  5  B.  &  C. 
385* 
(5)  Hall  9.  Curzon,  9  B.  &  C. 


646. 

f6)  Hudson  «.  Robinaoo,  4  M.& 
S.  476.  Cosham  v,  Goldnay,  2 
Stark.  N.  P.  C.  414. 

(7)  By  Lord  Ellenborouffh,  4  M. 
&  S.  479.  We  have  seen  in  the 
last  chapter,  that  on  account  of 
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From  the  case  of  i^Mttey  v.  Tayhrf{l)  it  appears  to  have  Partner  of 
been  considered  by  the  court  of  King's  Bench,  that  in  an  ac-  drawer  of  bill. 
lion  by  the  indorsee  agunst  the  acceptor  of  a  bill  drawn  in  the 
name  of  a  firm,  a  member  of  the  firm  was  a  competent  witness 
for  the  defendant,  to  prove  that  the  bill  had  been  drawn  by  one 
of  the  partners  in  firaud  of  the  rest,  and  indorsed  by  him  to  the 
plaintiff*  for  a  separate  debt. 

In  actions  on  negotiable  securities  many  instances  arise  in  Actiou  on  bills 
which  parties  to  the  instrument  are  competent  witnesses,  by  ^^  ''^'^ 
reason  of  an  equal  liability  on  either  side.     It  has  already  been  ^ 

Competency  of 

mentioned,  that  in  an  action  against  one  of  several  makers  of  joint  maker  of 
a  note,  a  joint  maker  not  sued  is  a  competent  witness  for  the  ^^ 
plaintiff.     And  in  an  action  against  the  acceptor  of  a  bill,  the  pra^^i^fj^ 
drawer  is  a  competent  witness  for  either  party.  (S)    Thus,  he  ^^' 
has  been  admitted  for  the  plaintiff,  to  prove  the  defendant's 
hand-writing  to  the  bill ;  (3)  and  he  has  also  been  admitted  for 
the  defendant,  to  prove  payment  of  the  bill,  (4)  and  also  to 
impeach  the  plaintifi^s  right  to  recover,  on  the  ground  of  an 
usurious  consideration.  (5)    If,  however,  the  bill  has  been  ac- 
cepted for  the  drawer's  accommodation,  the  drawer  is  incom-  Accommedt- 
petent  on  behalf  of  the  acceptor,  (as  we  have  seen  in  the  pre-  ^^^  dnwer  in- 

competent  for 

ceding  chapter),  on  the  ground  that  he  is  not  merely  liable  to  the  defendant 
acceptor  for  the  amount  of  the  bill,  but  is  also  bound  to  in-, 
demnify  him  for  the  costs  of  the  action ;  (6)  in  this  case,  however, 
the  drawer  will  be  rendered  competent  by  bankruptcy  and 
certificate.  (7) 

In  an  action  on  a  promissory  note  or  bill  by  an  indorsee,  the 
indorser  is  in  general  a  competent  witness,  either  for  the  plaintiff  indonoN 


the  superior  liabilitv  for  costs,  the  1  Campb.  55.   Le  Sage  «.  Johnson* 

witnesa  has  been  held  incompetent  Forrest,  23. 

for  the  defendant.  (  5 )    Rich  «.  Topping,   Peake, 

(1)  13  East,  175.  N.  P.  C.  224.    Brard  «.  Ackennan, 

(2)  Dickinaono.  Prentice,  4  Bap.  SEsp.  119.                              f 
N.  P.  C.  32.  (6)    8mra,  p.  106.     Jones  v. 

(3)  Dickinson «.  Prentice,  4  Esp.  Brooke,  4  Taunt  464. 

N.  P.  C.  32.  C7)  Ashton  v.  Longea,  Mo.  & 

(4)  Humphrey e.  Mozon,  Peake,  Ma.  N.  P.O.  127. 
N.  P.  C.  52.  See  Pool  v.  Bouafield, 
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or  the  defendant  He  may  be  called  by  the  plaintiff  to  prove 
his  own  indorsement,  (1)  and  by  the  defendant  to  prove  that 
the  bill  has  been  paid,  (2)  or  that  it  is  void  on  the  ground 
of  not  being  properly  stamped,  having  been  actually  made  in 
London,  though  dated  in  a  foreign  country.  (S)  In  these  caies 
there  is  no  interest  to  disqualify  the  witness  fromgiving  evidence 
for  the  plaintiff,  for  although  the  circumstance  of  the  plaintiff 
succeeding  in  the  action  may  prevent  him  from  suing  the  wit- 
ness, it  is  not  certain  that  it  will  have  this  ^fect ;  and  whatever 
part  of  the  bill  or  note  the  indorser  is  compelled  to  pay,  he  may 
recovdr  again  from  the  drawer  or  acceptor :  the  witness  is  also 
competent  for  the  defendant,  for  if  the  plaintiff  fiul  he  is  not 
prevented  from  suing  the  witness*  (4) 

Accommodt-         If  a  bill  has  been  drawnfor  the  accommodation  of  the  indorser, 
tion  indoraee  or  y^^  jg  ^  competent  witness  for  the  plaintiff,  to  prove  that  the  latter 

drawer — com-  *       .  *  »       r 

iietent  for  plain-  gave  him  value  for  the  bill :  (5)  for  the  reason,  upon  which  an  ac- 
commodation drawer  or  indorser  has  been  held  incomp^ent  for 
the  defendant,  namely,  on  the  ground  of  a  liability  to  costs,  does 
not  apply,  when  the  witness  is  called  on  the  part  of  the  plaintiff 
And  in  a  very  recent  case^  where  a  bill  had  been  accq>tBd  for 
the  accommodation  of  the  drawer,  who  had  misapplied  the 
bill,  and  the  acceptor  brought  trover  to  recover  it  from  a  third 
party,  it  was  decided  by  the  Court  of  Common  Pleas,  that  the 
drawer  was  a  competent  witness  for  the  plaintiff  on  die 
ground  that  which  ever,  way  the  verdict  went,  he  would  be 
liable  to  one  or  other  of  the  parties,  and  therefore  stood  indif- 
ferent* It  was  argued  in  this  case,  that  if  the  plaintiff  feiled, 
the  witness  would  be  liable  to  him  for  the  costs,  but  the  Court 
said  there  was  no  principle,  upon  which  the  witness  could  be 
held  liable  to  the  plaintiff  for  the  costs  of  an  action,  which  the 
latterwas  unable  to  support  (6) 


(1)  Richardson «.  Allen,  2  Stark.  (4)  See  Bayly  on  Bills,  5th  edit 

N.  P.  C.  334.  536. 

(2)Charringtono.Milner,Peake,  (5)  Sbtlttleworth  o.  Stepheni,  1 

N.  P.  C.  6.  Campb.  408. 

(3)  Jordaine  r.    Lashbrooke,  7  (6)  Fancourt  v.    Bull,  1  Biof. 

T.  R.601.  N.  C.  681. 
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It  was  held,  in  the  case  of  Bucklandy.  Tankard,  {I)  that  in   Caieof  B«r*- 
an  action  by  an  indorsee  against  the  acceptor^  the  indorser  of  a   hard, 
bill  was  incompetent  for  the  defendant  to  prove  that  he  indorsed 
the  bill  to  the  plaintiff,  upon  trust  to  enable  him  to  obtain  pay- 
ment from  the  defendant  on  account  of  the  witness  himself,  and 
not  for  any  consideration,  or  with  intent  to  convey  any  interest 
on  the  bill.    The  reason  given  for  the ,  rejection  of  the  witness 
waa,  that  if  the  plaintiff  succeeded,  the  witness  would  be  put  to 
much  greater  difficulty  in  getting  back  his  money  than  if  the 
plaintiff  were  defeated ;  but  the  principle  of  the  decision  appears 
doubtful.    We  have  seen,  that  in  the  case  of  Edmonds  v.  Edmonds  r. 
Lowe,  (2)  which  was  an  action  by  an  indorsee  against  the  drawer  lubie toUHSlm- 
of  a  bill,  the  acceptor  was  held  incompetent  for  the  defendant  ^^' 
to  prove  that  the  plaintiff  had  received  the  bill  firom  him  upon 
condition  that  he  should  get  it  discounted,  and  that  he  had  not 
done  so ;  but  this  was  upon  the  special  ground,  that  under  the 
circunstances  of  that  case  the  acceptor  would  have  been  liable 
to  indemnify  the  defendant  against  the  costs,  if  the  plaintiff  ob- 
a  verdict. 


In  an  action  by  tiie  indorsee  against  the  indorser  of  a  pro-  Maker  of  pro- 
missory note,  the  maker  is  a  competent  witness  for  the  plaintiff,   "'"^'^  »m6. 
for  if  the  plaintiff  succeeds  the  witness  will  be  liable  to  the 
defendant,  and  if  the  defendant  succeeds  the  witness  will  still 
be  liable  to  the  plaintiff:  and  his  liability  to  the  one  cannot 
exceed  his  liability  to  the  other.  (S)    And  the  maker  is  also,  on 
the  same  ground,  a  competent  witness  for  the  defendant ;  as,  to 
prove  that  the  date  of  a  note  has  been  altered.  (4)  But  it  has  been  Acceptor  of 
ruled^  that  in  an  action  on  a  bill  against  the  drawer,  the  acceptor 
is  not  competent   for    the  defendant  to   establish   a  set-off, 
arising  upon  a  bill  accepted  by  the  plaintiff  and  indorsed  by 
the  witness  to  the  defendant,  on  the  ground  that  the  witness 
would  be  answerable  to  the  drawer  only  to  the  amount  re- 
covered by  the  plaintiff.  (5) 


(1)  5T.R.  578.  413,  7th  edit 

(2)  8  B.  &  C.  407.  Sfqrra,  p.  106.  (5)  Mainwsrinff   v.   MyttoD,    1 

( 3 )  Vemking  v.  Shnttleworth,  Stark.  83.    In  Bayly  on  Bills,  4th 
Bayiyon  Bills,  5th  edit  636.  edit  540,  it  is  observed  on  thie 

(4)  Levy  «.  Essex,  Chit.  Bills,  case,  "  that  if  the  drawer  be  pra« 
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CHAPTER  IX. 


OF  CERTAIN   EXCEPTIONS   TO  THE  GENERAL   EtJLE   OK  THE 

SUBJECT  OF   INTEREST. 

JLt  has  been  stated,  as  a  general  rule,  that  all  persons  who 
gaining  or  losing  by  the  event  of  a  cause  are  incompetent  to 
give  evidence.  To  this  general  rule,  however,  there  are  seven! 
exceptions. 

Some  of  these  exceptions  depend  upon  acts  of  parliament: 
as,  where  persons  entitled  to  restitution  of  stolen  goods,  in- 
formers, inhabitants  of  parishes  and  other  districts,  are  hj 
express  enactment,,  or  by  necessary  implication,  rendered  com- 
petent witnesses  in  proceedings,  in  the  issue  of  which  they  are  in- 
terested. Other  exceptions  arise  from  necessity  or  a  principle  of 
public  policy :  as,  where  evidence  is  received  from  agents,  fiictors, 
or  servants, — notwithstanding  that  they  may  gain  or  lose  by 
the  event  of  the  particular  cause,  in  which  their  testimony  is 
required. 

Objections  on  the  ground  of  interest,  proceed  upon  the 
supposition  of  an  undue  bias  in  the  mind  of  the  witness, 
and  on  the  public  utility  of  rejecting  partial  testimony.  The 
presumption  of  bias  may  be  taken  off  by  shewing,  that  the  wit* 
ness  has  an  equal  or  agreater  interest  the  other  way,  or  thathehas 
given  up  what  interest  he  had.     And  the  presumption  of  public 


tected  against  the  holder  by  across 
demand  against  the  holder,  qtuare, 
whether  such  cross  demand,  when 
set-olf,  is  not  equivalent  to  pay- 
ment? And  will  not  the  drawer 
be  entitled  to  call  on  the  acceptor 
for  the  full  amount  of  the  bill,  as 
much  as  if  he  had  paid  the  full 
amount  in  money?"  In  an  ordinary 
case  of  set-ofT,  no  doubt,  this  would 
be  the  case ;  but  in  Mainwaringr  v. 
Mytton,  the  set-off  arose  on  a  bill 


indorsed  by  the  witness  to/the  de- 
fendimt;  and  if  the  second  bill 
was  indorsed  to  the  defendant,  by 
way  of  satisfaction  or  securi^  for 
the  amount  of  the  first,  it  is  clear, 
if  the  defendant  obtained  the  bene- 
fit of  it  by  way  of  set-off  in  an  ac- 
tion on  the  first  billi  he  could  not  sue 
the  witness,  as  he  might  have  done, 
if  he  had  been  inompdled  to  pay  the 
first  bill  from  his  own  resources. 
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utility  may  be  answered  by  shewing,  that  it  would  be  very  in^ 
convenient  under  the  particular  circumstances,  not  to  receive 
such  testimony.  (I) 

In  the  last  chapter,  we  have  seen  in  what  cases  the  bias, 
which  is  presumed  to  arise  in  the  mind  of  a  witness  interested  on 
one  side  of  a  particular  cause,  may  be  removed  by  shewing  that 
such  interest  is  counterbalanced  by  an  equal  or  a  greater  in^ 
terest  on  the  other  side.  In  the  present  chapter,  it  is  intended 
to  conuder  the  particular  cases,  in  which,  on  priticiples  of 
public  policy  and  utility,  the  admission  of  interested  wit- 
nesses is  allowed  by  the  provisions  of  acts  of  parliament,  or 
by  the  decisions  of  Courts  of  Law^ 

One  of  the  most  ordinary  cases  of  exception  to  the  general 
rule  of  interest  arises  in  the  case  of  the  owner  of  stolen  goods 
prosecuting  the  oflender  by  conviction; 

By  the  statute  7  &  8  Geo.  4,  c.  29,  s.  57,  it  is  enacted,  that  Owner  of  ^ 
in  order  to  encourage  the  prosecution  of  offenders,  if  any  per-  entiti^dio 
woa  guilty  of  any  felony  or  misdemeanor,  mentioned  in  the  ''b^^^°* 
statute,  in  stealing,  taking,  obtaining,  converting,  or  knowingly 
receiving  any  property,  shall  be  indicted  for  such  offence 
by  or  on  behalf  of  the  owner  of  the  property,  or  his  executor 
or  administrator,  and  convicted  thereof,  the  property  shall  be 
restored  to  the  owner  or  his  representative:  and  a  sum- 
mary power  is  given  to  the  Court  to  award  restitution.  Under 
this  enactment,  the  party  entitled  to  restitution  has  a  direct 
interest  in  procuring  a  conviction ;  but  notwithstanding  this  in- 
terest, he  is  a  competent  witness.  This  exception  is  founded 
upon  the  policy  and  intention  of  the  statute,  which  gives  the  right 
of  restitution :  for  the  intention  of  the  act  was  to  fiuulitate  the 
conviction  of  criminals  by  holding  out  an  additional  induce- 
ment  to  parties  aggrieved  to  prosecute;  and  if  the  Courts  were 
to  determine  that  the  right  to  restitution  produced  incompetency, 
the  consequence  would  be,  that  instead  of  the  conviction  of  cri- 
minals being  fiicilitated,  it  would  be  rendered  more  difficult,  from 

(I)  By  Lord  Mansfield,  1  Burr.  422." 
VOL.  I.  K 
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the  want  of  proper  evidence.  It  is  also  observable,  that  the 
statute  SI  H.  8,  c.  lly  which  first  gave  the  right  of  resdtntion, 
directs  that  it  shall  be  awarded  in  those  cases  where  the  felon 
shall  be  attainted,  "  by  reason  of  evidence  given  by  the  party 
robbed,  or  owner  of  the  money,  &c.,  or  by  any  other  by  his 
procurement;*'  thereby  expressly  recognizing  the  competency 
of  the  owner  -as  a  witness.  (1)  And  although  the  modem 
statute  does  not  contain  these  words,  yet  its  policy  is  the  same, 
and  the  object  of  the  enactment  is  expressly  stated  to  be  'Mb 
order  to  encourage  the  prosecution  of  offenders.*' 

Restitution  of  We  have  seen,  that  in  the  case  of  an  indictment  und6r  the 
?!^dt*?n'ftio"'*  ^'"tes  relative  to  forcible  entries,  the  right  of  the  tenant  to 
an  award  of  restitution  of  the  lands  is  an  interest  which  renders 
him  incompetent.  (S)  The  reason  for  this  distinction,  between 
the  effect  of  a  right  to  restitution  of  land  and  that  of  a  right 
to  restitution  of  goods,  is  that  the  statutes  relative  to  fordble 
entries  do  not  contain  any  provisions  which  expressly  or  im- 
pliedly recognize  the  competency  of  the  tenant;  and  there 
is  not  the  same  ground  of  public  policy  requiring  the  reception 
of  his  evidence.  An  indictment  for  a  forcible  entry  may  be 
prosecuted  at  common  law,  and  upon  such  an  indictment,  the 
tenant,  not  being  entitled  to  restitution,  would  be  a  competent 
witness ;  less  impediment  therefore  to  the  satisfaction  of  public 
justice  arises  from  excluding  his  evidence  upon  an  indictment 
under  the  statutes.  (3)  Upon  these  grounds  it  was  decided,  after 
consideration,  by  the  Court  of  King*s  Bench,  in  the  case  Rex 
V.  WiUiams,{i)  that  there  was  no  sufficient  reason  for  establishing 
an  exception  to  the  general  rules  of  evidence  in  the  case  of  a 
statutable  indictment  for  a  forcible  entry,  and  that  the  tenant, 
being  interested,  was  therefore  an  incompetent  witness. 

Peraonsenti-         A  Variety  of  Statutory  rewards  were  formerly  payable,  upon 
tied  to  rewards,  ^j^^  conviction  of  criminals,  to  persons  who  had  been  active  in 

apprehending  them  and  procuring  their  conviction ;  and  it  was 


(1)  Per  Parke,  J.,  9  B.  &  C.  560,  (3)  See  per  Bayly,  J.,  9  B.  &  C. 

and  see  per  Bayly,  J.,  ib.  557.  560. 

C2)  Supra,  p.  66.  (4)  9  B.  &  C.  549. 
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always  held  that  persons  entitled  to  these  rewards  were  not  in- 
competent witnesses.  (1)  This  was  upon  the  principle  that  the 
exclusion  of  their  testimony  would  be  inconsistent  with  the 
policy  and  spirit  of  the  statutes  giving  the  rewards^  for  (as  in 
the  case  of  restitution  of  goods  beforeHoaentioned)  the  object  of 
the  legislature  was  to  stir  up  greater  vigilance  in  the  apprehen- 
sion and  prosecution  of  criminals^  which  intention  would  be  de- 
feated, if  the  expectation  of  a  reward  were  to  disqualify  a  wit- 
ness, who  would  otherwise  have  been  competent.  (S)  So  where,  statutory  par. 
instead  of  a  pecuniary  reward,  a  pardon  is  offered  by  the  statute 
to  any  person  guilty  of  a  particular  ofience  in  case  another  person 
should  be  convicted  upon  his  evidence,  the  party  expecting  the 
pardon  is  competent,  such  being  the  evident  and  express  inten- 
tion of  the  legislature.  (3) 

Upon  the  same  ground  in  actions,  or  prosecutions  for  bribery,  Trial  for 
it  is  no  objection  to  a  witness  that  he  has  been  guilty  of  bribery 
himself,  and  will  be  entitled  to  an  indemnity  under  the  disco- 
very clause  of  the  S  Geo.  2,  c.  S4,  (4)  in  case  of  the  conviction 
of  the  defendant,  against  whom  he  is  called  as  a  witness.  (5) 
In  these  cases,  as  observed  by  Lord  EUenborough,  the  statute 
gives  a  parliamentary  capacitation  to  the  witness,  notwith- 
standing his  interest  in  the  result  of  the  cause ;  for  it  is  not  pro- 
bable, the  legislature  would  intend  to  discharge  an  offender 
upon  his  discovering  another  so  that  the  latter  might  be  con- 
victed, without  intending  that  the  discoverer  should  be  a  com- 
petent witness.  (6) 

We  have  seen  that  informers,  who  are  entitled  to  the  whole  informed. 
or  any  part  of  a  penalty,  are  in  general  incompetent  witnesses 
in  support  of  any  proceeding  instituted  for  the  recovery  of  such 


(1)  See  Rudd's  case,  Leach,  Cr.  Phillips  r.   Fowler,    cit.    ib.  291. 
Ca.  157, 158,353,  n.    Hawk. P.O.  Howard  o.  Shipley,  4  East,  180. 

b.  2,  c.  46,  8. 135.  Mead   o.   Robinson,  WiUes,  425. 

(2)  See  9  B.  &  C.  556.     10  Mod.  Sutton  v.  Bishop  Bur.  2283. 

193.  (5)  Sections.    A  similar  enact- 

(3)  Per  CUT.  Rudd's  case,  1  Leach,  ment  is  contained  in  the  Municipal 
134,  and  see  statutes  10  &  11  W.  3,  Corporation  Reform  Act,  6  W.  4, 

c.  23,  8.  5,  and  5  Ann.  c.  31,  8.' 4,  c.  76,  sect.  55. 

(now  repoded).  (6)  See  4  East,  183,  and  by  Den- 

(4)  Bush  V.  Railing,  Sayer,  289.  nison,  J.,  Sayer,  289. 
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penalty.  (1)  But  in  the  case  of  Rex  v.  Teatdale,{9)  it  wes 
ruled  by  Lord  Kenyon,  that  in  an  indictment  under  the  slalute 
21  Geo.  3y  c.  87,  s.  1,  for  exporting  nachinefyy  aninfamer, 
who  was  entitled  to  the  penalties  imposed  by  the  statute,  was  t 
competent  witness,  although  there  was  no  express  provision  h 
the  act  for  admitting  his  e?idence.  In  this  case  the  infortner 
appears  to  have  been  considered  competent  upon  the  sainie 
principle  as  the  discoverer  in  cases  of  bribery ;  namely,  by 
necessary  intendment  from  the  statute  imposing  the  pendtin, 
and  in  order  to  give  efiect  to  its  enactments.  Where  a  statute 
can  recieive  no  execution  unless  a  party  interested  be  a  witness, 
there,  says  C.  B.  Gilbert,  he  must  be  allowed ;  for  a  statute 
must  not  be  rendered  ineffectual  by  the  impossibility  of 
proof.  (3) 

R.y.jofnison.  On  a  prosccution  under  the  statute  S3  Geo.  2,  c.  13, 1. 1, 
up,  ^^^  seducing  artificers  to  go  out  of  the  kingdom,  the  prosecutor 
was  held  competent,  though  entitled  to  a  moie^  of  the  penal- 
ty, (4)  And  on  a  prosecution  under  the  statute  9  Ann.  c.  14vs.  5, 
the  loser  of  money  at  cards  was  held  competent  to  prove  his 
loss.  (5)  But  it  appears  that  these  cases  are  not  to  be  oonii- 
dered  as  exceptions  from  the  general  rule  upon  interest;  ton 
the  penalties  imposed  by  the  statutes  are  not  reooveraUe  by 
ferce  of  a  convicUon,  but  only  by  means  of  a  distinct  suit,  in 
wMch  the  conviction  would  not  be  evidence ;  and  therefoitt  the 
witness  is  wholly  free  fit>m  interest  in  the  event  of  the  jprose- 
cution,  which  will  neither  advance  nor  prejudice  his  right  to 
the  penalties.  (&) 

Other  ^xcep.         Besides  the  cases  above  noticed,  in  which  the  evidence 

of  interested  witnesses  is  admitted  in  fiirtherance^  of  the  in- 
tention of  some  act  of  parliament,  there  are  a  variety  of 
other  cases  in  which  interested  witnesses  are  made  competent 


(1)  Smra,  p.  m,  16)  See  9  3.  &  C.  557,  by  Bajlf. 

(2)  3  Ktp.  N.  p.  C.  66.  J.,  who  appears  to  have  conndefed 
<3)  Gilb.  Evid.  lU.  that  the  admissibility  of  the  vit- 

(4)  R.  V.  Johnson,  WiUes,  425,  neases  in  R.  v,  Luckup  and  R.  f. 
n.  (c.)  Johnson  was  confined  to  casei  of 

(5)  R.  o.  Lopkup,  Willes,  425^  indictments, 
n,  (c.) 
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by-  express  enactment  to  this  effect  Many  of  these  enact- 
Hients  authorise  the  admission  of  the  inhabitants  of  particular 
dialricts  as  witnesses  upon  trials^  in  the  event  of  which  the  ge- 
neral body  of  the  inhabitants  of  the  district  are  interested.  In 
these  casesi  the  interest  of  any  individual  inhabitant  (although 
BttfBeient  to  exclude  him  at  common  law)  must  be  very  trifling, 
and  the  various  statutes  alluded  to,  have'been  made  in  order  ta 
obviate  the  great  inconvenience,  that  would  result  from  exclud- 
ing all  the  iidiabitants  of  the  district 

On  an  indictment  for  not  repairing  a  public  bridge  or  the  Inbabiunts  o( 
highway  adjoining^  the  inhabitants  of  the  county,  town,  riding,  non-repair  oC 
&c.  in  which  such  bridge  is  situated,  are  rendered  competent  ^"^^* 
witnesses  by  the  statute  1  Ann.  st.  1,  c.  18,  s.  13.  (1) 

In  an  action  against  the  hundred  on  the  statute  of  Winton,  HundVed. 
by  a  party  who  had  been  robbed,  the  inhabitants  of  the  hun- 
dred were  rendered  competent  witnesses  for  the  defence  by  the 
statute  8  Gea  3,  c.  16,  s.  15.  The  party  robbed  was  always 
considered  to  be  a  competent  witness  ex  necessitate,  (2)  for  it 
vrould  be  useless  to  give  him  the  right  of  action,  if  he  were 
not  admitted  as  a  witness  to  speak  to  &cts,  which  in  general  no 
person  could  be  expected  to  speak  to  but  himself. 

By  the  modem  statute  relative  to  actions  against  the  hun- 
dred, for  injuries  arising  from  riotous  assemblies,  (3)  it  is  ^ 
enacted,  "  That  in  any  action  to  be  brought  by  virtue  of  this 
act  against  the  inhabitants  of  any  hundred  or  other  like  dis- 
trict, or  against  the  inhabitants  of  any  county  of  a  city  or  town, 
or  of  any  such  libei*ty,  franchise,  city,  town,  or  place,  as  is 
themn  mentioned,  no  inhabitant  shall  by  reason  of  any  inter- 
est arising  from  such  inhabitancy,  be  exempted  or  precluded 
from  giving  evidence  either  for  the  plaintiff  or  for  the  de- 
fendants." 


(I)  Even  before  the  statute  such  tris,  351.  Gilb.  l^vid.  113. 
evidence  had  been  thought  admis-         (2)  See  Bui.  N.  P.  187. 
Rible   from  necessity.    See   R.  v.         (3)  7  &  8  Geo.  4jC.  31,  s.  5. 
Carpenter,  2  Showet,  47-     iVcn- 
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^^^^'  In  actions  against  churchwardens  or  overseers  of  a  parish 

for  mispending  money  collected  by  them  on  behalf  of  the  poor, 
parishioners,  who  do  not  receive  alms  or  other  gift  out  of  the 
parochial  funds,  are  made  competent  witnesses  by  statute  S  W. 
&M.  c.  11,  s.  12. 

So  also  in  cases  where  pecuniary  penalties,  imposed  on  any 
offence,  are  directed  to  be  applied  to  the  use  of  the  poor,  or  for 
the  benefit  and  exoneration  of  the  parish  or  other  place,  inha- 
bitants are  rendered  competent  witnesses  on  the  trial  of  the  of- 
fender by  statute  27  Geo.  3,  c.  29,  provided  the  penalty  does  not 
exceed  20L  And  in  the  case  of  summary  convictions,  under  the 
Summary  con-    provisions  of  the  Statutes  7  &  8  Geo.  4,  c.  29,  and  7  &  8  Geo. 

victioDsfor  pe- 
nalties under      4,  c.  30,  the  evidence  of  the  party  aggrieved  shall  be  admitted 

c.  29  and?.  3o!  '^  pfoof  of  the  offence,  and  also  the  evidence  of  any  inhabitant 

of  the  county,  riding,  or  division,  in  which  the  ofience  shall 

have  been  committed,  notwithstanding  any  penalty  or  forfeiture 

incurred  by  the  offence  may  be  payable  to  the  general  rate  of 

such  county,  riding,  or  division.  (1) 

Highways.  By  the  general  rule  of  law,  the  rated  inhabitants  of  a  parish, 

indicted  for  not  repairing  a  highway,  are  not  competent  ta  give 
evidence  for  the  parish.  (2)  But  by  the  recent  statute  for  con- 
solidating the  laws  relating  to  highways  (not  turnpike),  it  is 
enacted,  "  That  no  person  shall  be  deemed  incompetent  to 
give  evidence,  or  be  disqualified  from  giving  testimony  or 
evidence,  in  any  action,  suit,  prosecution,  or  other  legal  pro- 
ceeding to  be  brought  or  had  in  any  Court  of  Law  or  Equi^, 
or  before  any  justice  or  justices  of  the  peace,  under  or  by 
virtue  of  this  act,  by  reason  of  being  an  inhabitant  of  the 
parish  in  which  any  offence  shall  be  committed,  or  of  being  a 
treasurer,  clerk,  surveyor,  district  surveyor,  assistant  surveyor, 
collector,  or  other  officer  appointed  by  virtue  of  that  act.*'  (3) 


(1)  See  sect.  64  of  the  former  sta-  tion  of  the  penalty.    Sect  66  &  32. 

tute  and  sect.  29  of  the  latter:  Where  (2)  See   15   East,  474,  and  by 

the  party  aggrieved  is  admitted  as  a  Lord  Ellenboroufl^,  1  B.  &  Aid.  66. 

witness,  he  is  not  to  receive  any  por-  (3)  Stat.  5  &  6  W.  4,  c.  50,  s.  100. 
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By  the  general  Turnpike  Act,  (l)it  is  also  enacted^  That  the  TurDpikeactsi 
iohabitantsof  any  parish,  township  or  place,  in  which  any  ofience 
shall  be  conunitted  contrary  to  that  act»  shall  not  be  deemed' 
incompetent  witnesses  by  reason  of  their  being  such  inha* 
bitants.  And  by  a  subsequent  statute,  (2)  it  is  enacted.  That 
no  pierson  shall  be  deemed  incompetent  to  give  evidence  in  any 
action  or  other  proceeding  at  law  or  equity,  or  before  a,ny  jus- 
tice under  or  by  virtue  of  any  act  for  making  or  maintaining 
any  turnpike  road,  or  under  that  act  or  the  act  of  3  Geo.  4,  by 
reason  of  being  a  trustee  or  commissioner  of  such  road,  or  a 
mortgagee  or  creditor  of  the  tolls  thereof,  or  a  former  lessee  or 
collector  of  such  tolls,  or  a  treasurer,  or  clerk,  or  surveyor,  or 
other  oiBcer  under  such  act 

It  will  be  observed,  that  the  provisions  respecting  the  com- 
petency of  inhabitants,  which  have  been  hitherto  noticed,  only 
apply  to  a  few  particular  cases,  in  which  questions  arise  afiecting 
the  interests  of  parishes  and  other  districts.  But  in  order  to  pro-  Quetticns  r«U- 
vide  more  effectually  against  the  inconvenience  of  excluding  the  ^  taimtes, 
testimony  of  the  inhabitants  at  large,  upon  questions  of  this  na- 
ture, a  more  general  provision  was  made  by  the  statute  54 
Geo.  3,  c.  107. 

By  the  9th  section  of  this  statute,  it  is  enacted  *'  that  no 
inhabitant  or  person  rated,  or  liable  to  be  rated  to  any  rates  or 
cesses  of  any  district,  parish,  township,  or  hamlet,  or  wholly  or 
in  part  maintained  or  supported  thereby,  or  executing,  or  hold- 
ing any  office  thereof  or  therein,  shall  before  any  court  or  per- 
son or  persons  whatsoever  be  deemed  and  taken  to  be  by  rea- 
son thereof  an  incompetent  witness  for  or  against  such  district, 
parish,  township,  or  hamlet,  in  any  matter  relating  to  such  rates 
or  cesses ;  or  to  the  boundary  between  such  district,  parish,  town- 
ship, or  hamlet ;  or  to  the  settlement  of  any  pauper  in  such 
district,  parish, .  township,  or  hamlet ;  or  touching  any  bas- 
tards chargeable,  or  likely  to  become  chargeable  to  such  dis-^ 
trict,  &C-,  or  to  the  recovery  of  any  sum  or  sums  for  the  charges 
or  maintenance  of  such  bastards ;  or  the  election  or  appoint- 

(I)  3  Geo.  4,  c.  126,  8.  137-  (2)  4  Geo.  4,  c.  95,  s.  84. 
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ment  of  any  officer  or  offieers,  or  to  the  allowaHoe  ^of  die  lu:- 
coiuits  of  any  ofBcer  or  officers  of  any  such  dielrict,  |»riiii» 
townsHipy  or  hamlet ;  any  law,  usage,  statute,  cnt  eustom,  to  die 
contrary  in  anywise  notwithstandit^." 


Tderedith  ▼. 
GVpin. 


Martdsn  v. 
StantJUld, 


This  enactment  has  given  rise  to  many  quesdons,  and  the 
decisions  upon  its  construction  have  been  rather  contradictory. 
One  of  the  earliest  cases  which  arose  after  the  pasang  of  the 
act,  was  an  action  of  trespass  against  the  overseers  of  a  town- 
ship, in  which  the  question  was,  whether  certain  lands  were 
vested  in  the  overseers  under  a  local  act  of  parliament;  and 
the  Court  of  Exchequer  decided,  that  a  rated  inhabitant  of  the 
township  was  not  an  incompetent  witness  on  the  part  of  the 
defendants,  although  the  lands  in  question,  if  vested  in  the 
defendants,  would  be  vested  in  trust  for  the  township  and  in 
aid  of  the  poor  rates.  The  Court  considered  that  the  statute 
should  receive  a  liberal  construction,  and  that  the  matter  in 
issue  related  to  the  rates.  (1)  In  a  subsequent  case  in  the  King's 
Bench,  it  was  decided,  that  upon  an  issue  directed  by  the 
Court^  for  the  purpose  of  trying  whether  a  certain  messuage 
was  situated  within  a  chapelry,  a  person  occupying  rateable 
property  within  the  chapelry  was  competent  to  prove  that  it 
was  so  situated.  The  Court  said,  that  the  burthen,  of  makii^ 
out  that  a  witness  was  incompetent,  lay  upon  the  party  objecting 
to  his  testimony,  and  that  nothing  appeared  to  shew  that  the 
witness  would  be  a  gainer,  by  proving  that  the  messuage  was 
within  the  chapelry ;  and  as  the  witness  was  only  stated  to 
be  the  owner  of  rateable  property,  and  not  actually  ratedf  he 
was  competent  at  common  law,  on  the  authority  of  iteo:  v.  Kiri- 
ford,  {2)  They  also  said  the  case  was  plain  according  to  the 
true  construction  of  the  statute,  for  the  substantial  question 
was,  whether  the  owner  of  certain  property  was  liable  to  con- 
tribute  to  the  rates  of  the  chapelry ;  and  that  was  a  question 
*'  relating  to  the  rates  or  cesses  **  of  the  district.  And  the 
question,  whether  certain  land  was  situate  within  the  chapelry, 
was  "  a  matter  relating  to  the  boundary  between  the  district 
in  question,  and  the  adjoining  district.*'  (3) 


(1)  Meredith  r.  Gilpin,  6  Price,  146. 

(2)  2  East,  559. 


(3)  Marsden  r.  Stansfidd,  7  B. 
&C.815. 
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So  dso  in  a  kter  oaae  at  nm  prtitf)  it  was  ruled  by  Lord  ^^debourckw. 

fn         _j  »        .  •  I.an^ton  and 

Tcntcrdeii^  that  in  an  action  of  debt  by  a  surveyor  of  highways^  A.  v.  Hayman, 

agSBst  bis  predecessor  in  office,  to  recover  the  penalty  imposed 

by  the  highway  act  for  not  accounting,  inhabitants  of  the  parish 

were  competent  for  the  plaintiff,  although  their  evidence  would 

tefld'to  increase  the  funds  in  relief  o^the  rates.  (1)    And  this 

case  was  followed  by  another,  in  which  Lord  Chief  Justice 

Tindal  ruled,  that  such  inhabitants  were  rendered  competent 

by  the  statute,  upon  an  indictment  for  the  nonrepair  of  a 

Inridge  and  highway  within  the  parish,  which  it  was  alleged  the 

defendant  was  bound  to  repair  raiiane  tenure.  {&) 

On  the  other  hand,  it  was  decided  by  the  Court  of  King's  OxtntUn  v. 
Bench  in  the  case  of  Oxenden  v.  Pahner,  (3)  that  in  trespass 
against  the  surveyor  of  highways  for  a  parish,  who  justified 
under  a  custom  to  take  shingle  from  the  sea  beach,  for  the  re- 
pair of  the  roads,  inhabitant  rate-payers  of  the  JMtrish  were  in- 
competent to  give  evidence  for  the  defendant  in  support  of 
such  custom.  Lord  Tenterden,  in  delivering  the  judgment  of 
the  Court,  said,  that  they  entertained  great  doubt  whether  the 
case  of  Meredith  v.  Crilpin  was  properly  decided,  and  observed 
chat  the  statute  related  chiefly  to  the  poor,  and  that  although 
the  words  of  the  ninth  section,  when  taken  by  themselves, 
would  seem  to  apply  to  any  rates  or  cesses,  yet  that  the  Court 
thought  the  matter  in  question  did  not  strictly  and  properly 
rriate  to  rates  or  cesses  of  the  parish. 

So  also,  in  a  subsequent  case,  the  same  Court  decided,  that  ^-  ^-  ^<<^ 
the  rated  inhabitants  of  a  district,  indicted  for  the  non-repair  of 
a  highway,  were  not  rendered  by  the  statute  competent  wit- 
nesses for  the  defence.  (4)  And  it  has  been  also  ruled  at 
niri  prius  by  Lord  Denman,  that  in  an  action  for  medical 
attendance  on  a  pauper,  against  an  overseer  who  was  de- 
fencEng  on  the  part  of  the  parish,  and  in  pursuance  of  an  order 
of  vestry,  that  a  rated  inhabitant,  who  had  signed  such  order, 

(1)  Heudebourck  v.   Langston^  (3)  2  B.  &  Ad.  236. 

Mood.  &  Mai.  N.  P.  C.  402,  n.  (4)  R.  v.   Bishop  Auckland,  1 

(2)  R.  o.  Hayman,  M.  &  M.      Ad.  &  Ell.  744.    1  Mood.  &  Rob. 
N.  P.O.  401.  286,  287,  n. 
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was  not  within  the  statute,  and  rejected  his  testimony  whkh  was 
offered  on  behalf  of  the  defendant.  (1) 

But  in  a  recept  case  at  »m  prius  it  was  ruled,  on  the  trial 
of  an  ejectment  by  parish  officers  to  recover  a  parish-house, 
that  an  occupier  of  rateajj^le  property  within  the  parish  was  a 
eooq[ietent  witness  on  behalf  of  the  lessors  of  the  plaintiff. 
Mr.  Baron  Alderson  there  observed,  that  the  statute  enacted, 
tliat  the  party  should  not  be  incompetent  in  any  mattor  re- 
lating to  rates  or  cesses ;  and  that  the  only  way,  in  which  his 
interest  could  be  aflfected,  was  on  the  ground  that  the  re- 
covery of  the  property  would  diminish  the  rates  or  cesses.  (2) 
Upon  the  same  case  coming  subsequently  before  the  King*s 
Bench,  the  Court  decided  that  the  witness  was  properly  ad- 
mitted, apparently  upon  tb6  ground  that  he  was  competent 
at  common  law,  independently  of  the  statute.  (3) 

Oth«f  eicep.  {q  local  acts  of  parliament  it  is  not  unusual  to  introduce 

tions  by  statute. 

Local  acti,&c.  cUuses,  rendering  rated  inhabitants  of  the  district  competent 
witnesses:  and  there  are  also  several  other  exceptions  de- 


*  (1)  Totliell  V.  Hooper,  1  Mood,  k 
Rob.  392. 

(2)  Doe  V,  Cockell,  6  Car.  &  P. 
525.  The  case  of  Oxenden  v. 
Palmer  was  cited  in  this  case. 

(3)  4  Ad.  &  Ell.  478.  The  wit- 
ness in  (his  case  being  merely  rate- 
able, and  not  actually  rated,  ap- 
pears to  have  been  competent  at 
common  law  upon  the  authority  of 
R.  o.  Kirdford,  2  East,  559>  re- 
cognised  by  Bayly»  J.,  in  Marsden 
V.  Stansfield,  7  6.  &  C.  818.  It 
was  also  argued  in  support  of  the 
competency  of  the  witness,  that  if 
the  matter  did  relate  to  the  rates  or 
cesses,  he  was  rendered  competent 
by  the  statute,  and  if  it  did  not, 
that  he  had  no  interest  whatever. 
Indeed,  in  all  these  cases,  the  ob- 
jection to  the  witness's  competency 
appears  in  some  degree  open  to  the 
charge  of  inconsistency,  for  the  ob- 
jecting party  admits  that  the  ques- 
tion relates  to  the  rates  and  cesses 
of  the  parish,  for  the  purpose  of  dis- 
qualifying the  witness.  In  the  case 


of  Oxenden  v.  Palmer,  which  is 
the  leading  authority  for  the  limited 
construction  of  the  statnte,  some 
reliance  appears  to  have  been  ]daced 
upon  the  circumstance,  that  the 
main  object  of  the  statute  was  to 
provide  for  cases  respecting  the 
poor,  but  it  was  admitted,  in  the 
judgment  of  the  Court,  that  the 
^S¥<>gc  of  the  ninth  section  was 
large  enough  to  embrace  objects 
not  within  the  preamble.  And  it 
may  perhaps  be  noticed  as  an  in- 
convenience resulting  from  the  de- 
cision in  Oxenden  v.  Palmer,  and 
the  subsequent  cases  in  accordance 
with  it,  that  the  effect  of  the  con- 
struction adopted  in  those  decisions 
is  to  admit  the  testimony  of  the 
witnesses,  where  the  interest  is 
plain  and  immediate,  t.  e.  in  cases 
where  the  question  "  strictly  and 
properly  relates  to  the  rates  or 
cesses/'  and  to  reject  their  testi- 
mony where  the  interest  is  more 
indirect  and  remote. 
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pending  upon  particular  statutes,  but  which  are  not  of  suf- 
ficient general  importance  to  be  here  noticed. 

It  may  however  be  observed,  that  upon  proceedings  relative  to  Revenue 
seuttces  and  penalties  under  the  Customs  Act,  6  Geo*  %  c.  108,  penalties. 
it  is  provided  by  the  fifth  section  of  that  statute,  that  officers, 
and  persons  acting  in  their  aid  and  assistance,  shall  be  deemed 
competent  witnesses,  on  the  trial  of  any  suit  or  information  on 
account  of  any  seizure  or  penalty  mentioned  in  the  act,  not- 
withstanding ti^at  such  officer  or  other  person  may  be  entitled 
to  the  whole  or  any  part  of  such  penalty. 


In  addition  to  the  statutory  exceptions  hitherto  considered  Exceptions  at 

ton-law 
necessity. 


in  th<B  present  chapter,  there  are  some  common-law-ezceptions  f^m"***"  '^'^ 


to  the  rule  of  interest,  which  depend  upon  the  principle  of 
necessity,  or  of  public  policy. 

Thus,  it  is  laid  down  by  Mr.  Justice  Buller,  that  a  party  Question  of 
interested  will  be  admitted,  where  no  other  evidence  is  reason-  ^^  ^  "^ 
ably  to  be  expected ;  and  th'is  principle  was  acted  on  in  the 
Ute  case  o[L(^ncum  v.  Lovell,  (1)  argued  before  all  the  judges ; 
in  which  it  waj»  decided,  that  in  an  action  for  toll  claimed  on  a 
public  road,  persons  who  have  refused  to  pay  the  toll  were,  from 
necessity,  competent  to  give  evidence  against  the  claim,  notwith- 
standing their  interest  in  the  result  of  the  cause.  This  case 
arose  before  the  statute  3  &  4  W»  4,  c.  42,  and  the  witnesses 
were  objected  to,  on  the  ground  that  the  verdict  might  be  used 
as  evidence  against  themselves  in  a  subsequent  action  for  the 
toll ;  but  the  judges  were  unanimously  of  opinion,  that  the  wit- 
nesses were  competent,  notwithstanding  this  interest,  upon  the 
broad  ground  that  the  claim  was  in  the  nature  of  a  public  right, 
in  which  all  the  king's  subjects  were  interested,  and  tliat  no  ' 
other  evidence  could  be  reasonably  expected  than  that  of  per- 
sons of  whom  toll  had  been  demanded.  (^) 


(1)9  Bing.  465.  but  the  distinction  has  become  im- 

(2)  The  Court  seemed  to  think  material,  since  the  3  &  4  W.  4,  c. 

that  the  case  of  Lord  Falmouth  r.  42,  which  removes   the  objection 

George,   5   Bing.   286,  supra,  sa-  arising  from  the  subsequent  use 

voufmI  more  of  a  private  right ;  of  the  verdict. 
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^cDti.  ser- 
vants,  &t.  in 
ttic  courM  of 
their  em^iloy- 
rnent. 


The  admission  of  the'  evidence  of  agents,  secvaot8«  And 
factors  has  al8o))een  considered  as  an  exception  io  the  general 
rulei  depending  upon  public  policy ;  and  Mr.  Justice  Buller 
says  that  this  evidence  is  admitted  ^'for  the  sake  of  trade  and 
the  common  usage  of  business."  (1)  Formerlyy  when  the  rule  of 
incompetency  was  more  strict  than  in  modem  tineas  and  when 
an  interest  in  the  question  in  dispute  was  considered  as  a  test 
of  coflapetency,  without  reference  to  the  iaquiry  whether  the 
witness  could  derive  actual  benefit  or  disadvantage  from  the 
event  of  the  cause,  the  reception  of  this  description  of  evidence 
was,  properly  speaking,  an  exception  .  to  the  general  rule. 
But  now,  as  the  true  criterion  of  competency  is,  whether  a 
witness  can  derive  any  immediate  gain  or  loss  from  the  event 
of  the  cause,  the  evidence  of  agents,  servants,  and  fiietora,  for 
the  purpose  of  proving  contracts  made  by  them  on  behalf  of  their 
employers  would,  probably  in  the  great  majori^  of  cases,  be  ad* 
raissible  under  the  general  rule,  and  not  by  way  of  exception. 
However,  it  is  still  laid  down  as  an  established  principle^  that 
the  evidence  of  agents  employed  in  ordinary  transactions  of  com- 
merce,  is  admissible  ex  neces/itate,  (2)  notwithstanding  diey  may 
be  interested;  and  cases  sometimes  arise,  in  which  thereoeptien 
of  their  evidence  could  only  be  warranted  on  this  grounds 


Factors  and 
brokers. 


There  are  many  cases  which  have  been  dedded  ¥rilh  ler 
ference  to  the  competency  of  factor  and  agents  to  pve  evidenoe 
of  matters  within  the  scope  of  their  employment.  It  has  been 
held,  that  a  factor  may  prove  a  sale  in  the  course  of  hie  em- 
ploynient,  though  he  is  to  receive  a  poundage  on  its  amount  |  (3) 
or  though  he  is  to  be  entitled  to  what  he  has  b&rgained  fer 
beyond  a  stated  sum.  (4)  And  a  broker,  who  has  eflfecteil  a 
policy,  is  a  competent  witness,  ex  necesntaief  Uy  prove  all 
matters  connected  with  the  policy,  notwithstanding  he  may 
have  an  interest  arising  from  a  lien  on  the  policy.  (5)  And  it 
is  laid  down  by  Eyre,  C.  J.,  that  the  exception  is  not  con- 


(1)  See  B.  N.  P.  289.  Fortcsc. 
247.  PerEyre,C.J.,  2H.B1.591. 
UpoD  the  statute  of  this  and  other 
exceptions,  see  Bentham's  Ration- 
ale, D.  9,  c.  3,  vol.  5,  p.  66. 

(2)  By  LordTenterden,  8  B.  &  C. 
408.    By  Parke,  J.,  10  B.  &  C.  864. 


(3)  Dixon  V.  Cooper,    3    Wils. 
40.     1  Atk.  248. 

(4)  Benjamin  o.  PbrteuB,  2  H.  Bl. 
590.    R.  V.  Phipps.  B.  N.  P.  289- 

{h)   Hunter  r.   Leathley,  ro  B. 
&  C.  858. 
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ilfied  to  mere  agenis  and  brokers,  but  that  every  man  #ho 
Amke^a  edntract  for  another,  comes  within  the  description:  bnt 
inaMter  caae  it  appears  to  have  been  considered  by  Lord 
Tentevden/that  the  principle  of  the  exception  did  not  apply 
where  the  only  agency^  or  connexion  between  the  parties^  arose 
oQt  of  die  partieular  transaction  in  question.  (1) 

» 

It  is  the  common  practice  to  admit  servants  and  carriers,  to  Servants  and 
ftove  Ae  payment  of  a  recript  of  money,  or  the  delivery  of 
goodS)  on  behalf  of  their  master  or  principal.  (3)  Thus,  if 
money  has  been  overpaid  by  a  servant,  or  paid  by  mistdcC)  he 
is  a  competent  witness  in  an  action  to  recover  it  back.  (S) 
And  where  the  question  was,  whether,  by  the  custom  of  a  steward  of 
manor,  a  fine  was  'due  to  the  lord  during  his  minority,  on 
the  tenantTs  admission,  the  steward  of  the  manor  was  aUowed 
to  give  evidence  for  the  lord,  though  it  was  objected  that  he 
would  be  entitled  to  a  fee  on  admission,  which  he  would  lose 
if  the  tenant  were  not  admitted.  (4) 

Bnt  though  agents  and  brokers  are  competent  to  prove  a  Agents  incodi' 
sale  or  contract  in  the  ordinary  course  of  their  employment,  it  p^Je  negll^ 
has  been  decided,  that  they  are  not  competent  to  prove  that  a  s^*^^* 
contract  has  been  properly  executed,  in  an  action  against  the 
principal  for  misconduct  or  negligence.    Thus,  in  an  action 
against  an  agent  for  misconduct,  in  purchasing  goods  of  an 
luferior  quality^  Lord  Chief  Justice  Cribbs  rejected,  as  an  in- 
competent witness,  the  broker  of  the  defendant,  who  was  called 
to  prove  that  he  had  purchased  goods  of  the  best  quality.  (5) 
And  when)  a  person  has  entered  into  a  contract  for  the  pur- 
chase of  goods  in  his  own  name,  it  has  been  ruled,  that  he  is 
not  a  competent  witness  in  an  action  for  goods  sold  and  de-  « 


(1)  Edmonds  v.  Lowe,  8  B.  &  C.  vis,  3  Esp.  N.  P.  C  48. 
408.  (3)  Martm  v.  Howell,  I  Stra.  647. 

(9)  Bv  Holt,  C.  J.,  1 1  Mod.  262.  Barker  v.  Macrae,  3  Campb.  144. 
B.  N.  P.  289.    See  4  T.  R.  689,         (4)   Champion   v.  AtkiaaoD,  3 

&90.    Bfatthews  v.  Haydoa,  2  Eip.  Keb<  90.   Rq>,  temp.  Hard.  360. 
N.P.C.  509.    Spencer  0.  Golding,         (5)   Gevera   v.   Mainwaring, ,  1 

Feake  N.  P.  C.  129.  Adams  t^.  Da-  Holt,  N.  P.  C.  139. 
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Agents  acting, 
out  of  scope  of 
authority. 


livered,  to  prove  that  he  purchased  them  as  the  agent  for  the 
defendant.  (1) 

So  also,  where  the  act  of  the  servant  has  been  out  of  the 
ordinary  course  of  his  employment  and  a  mere  breach  of  duty, 
the  principle  does  not  apply ;  and  it  has  been  ruled,  that  in 
such  a  case  the  servant  is  incompetent  without  a  release.  Thus 
in  an  action  to  recover  back  money  which  had  been  entrusted  to 
the  plaintiff  for  a  special  purpose^  and  paid  by4he  servant  in  ille- 
gal insurances,  he  was  considered  incompetent*  And  before  the^ 
Stat  3  &  4  W.  4,  c.  4&^  it  was  considered  as  a  settled  rule,  in  ac- 
tions against  a  master  for  the  negligence  of  his  servant,  that  the 
servant  was  not  competent  to  disprove  the  fact  of  hisnegligCTce. 
The  cases  on  this  subject  have  already  been  fully  discussed  in 
treating  of  incompetency  by  reason  of  a  liability  over,  and  in 
considering  the  effect  of  the  late  statute  on  this  class  of  cases. 

A  few  other  cases  of   exceptions,    standing  upon  special 
grounds,  may  here  be  noticed. 


Usaefrom 
Court  of 
Equity. 


Upon  issues  sent  fimm  Courts  of  Equity,  it  is  not  an  unusual 
thing  to  direct  that  the  parties  to  the  suit  shall  be  examined 
at  the  trial  as  witnesses.  It  has  been  said  in  a  case  in  the 
Court  of  Chancery  upon  this  subject,  that  upon  an  order  of 
this  nature  no  objection  is  waived,  except  that  which  arises 
from  the  party  being  plaintiff  or  defendant  in  the  cause.  (2) 
And  it  has  been  ruled  in  a  late  case  at  nui  prius^  that  where  a 
witness  is  interested  in  the  result  of  a  suit  in  equity,  in  conse- 
quence of  the  decree  in  the  suit  being  evidence  for  or  against  his 
own  claims  on  a  subsequent  occasion,  he  is  not  made  competent, 
upon  the  trial  of  an  issue  directed  in  such  suit,  by  the  statute 


( 1 )  McBraine  v.  Fortune,  3 
Cempb.  317.  See  the  preceding 
chapter  as  to  the  effect  of  the  stat. 
3  &  4  W.4,  c.  42,  8.  26,  on  incom- 
petency arising  from  liabilit^r  over. 

(2)  See  Rogerson  v,  Whitting- 
ton,   1    Swanst.  39.    The  precise 


meaning  of  this  observation  seems 
not  very  clear,  but  it  appears  to 
assume  that  a  party  to  a  suit  is  in- 
competent, pM  part^,  and  without 
reference  to  any  mterest  in  the 
event.  But  see  per  Tindal,  G.  J., 
7  Bing.  398,  ante,  Ch.  6. 
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3  &  4  W.4,  c.  40)  8. 26,  the  language  of  which,  as  we  have  seen, 
only  applies  to  cases  where  the  objection  is  ^on  the  ground  that 
the  verdict  or  judgment  in  the  action^  would  be  admissible  for 
or  against  the  witness.  (1) 

It  has  also  been  treated  as  an  exception,  from  necessityi  to  Action  for  ma- 
the  rule  of  incompetency  from  interest,  that  in  an  action  for  tion.— Evi- 
a   malicious  .prosecution,  the  evidence  which  the  defendant  ^^^JJ^^^'P'^ 
gave  before  the  grand  jury,  in  support  of  the  indictment,  is  under 
special  circumstances  admissible  on  his  behalf  at  the  trial  of 
the  action.    In  Johnson  v.  Browning ,  the  evidence  given  on  that 
occasion  by  the  defendant's  wife,  who  was  the  only  person 
present  at  the  time  of  the  supposed  felony,  and  who,  as  the 
repcMTt  says,  could  not  herself  be  a  witness,  was  admitted  by 
Holt,  C.  J.,  on  the  ground,  **  that  otherwise  one  that  should  be 
robbed  would  be  under  an  intolerable  mischief,  for  if  he  prose- 
cuted for  such  robbery,  and  the  party  should  be  acquitted,  the 
prosecutor  would  be  liable  to  an  action  for  a  malicious  prosecu- 
tion, without  the  possibility  of  making  a  good  defence,  though 
the  cause  of  prosecution  were  ever  so  pregnant**  (3) 

An  exception,  in  the  case  of  a  person  interested  in  the  Intemtia 
costs  of  a  criminal  prosecution,  may  occur  on  the  trial  of  an  of  cfrtiorari. 
indictment  which  the  defendant  removes  by  certiorari.  In 
this  case,  the  prosecutor  is  entitled  to  costs  on  the  event  of  the 
indictment  being  found  in  his  favour,  but  he  is  nevertheless,  a 
competent  witness,  upon  the  special  ground  of  the  policy  and 
intention  of  the  statute;  for  the  object  of  the  statute  was  to 
discourage  the  removal  of  indictments ;  and  if  the  defendant 
could  disqualify  the  prosecutor  from  giving  evidence,  by  re- 
moving the  indictment,  such  removals  would  be  encouraged 
and  multiplied.  (S)  Upon  an  indictment  for  the  non-repair 
of  a  road,  power  was  giten  to  the  court  by  the  Highway 
Acts,  (4)  to  award  costs  against  the  prosecutor,  if  the  prose- 
cution appeared  to  be  vexatious ;  but  this  provision  does  not 

(1)  Stewart  v.  Barnes,  1  Mood.  (3)  R.  v,  Muscot,  10  Mod.  193. 
Sc  Rob.  472.   '  (4)  See  Btat.  13  Geo.  3,  c.  7S,  s. 

(2)  See  also  B.  N.  P.  14,  citing  64. 
Cobb  9.  Car.  1746. 
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affect  tbe  prosecutor's  competency ;  (1)  the  evidence  of  the  pro- 
secutor is  receivable  according  to  the  general  rule,  and,  besides, 
the  interest  ib  uncertain,  as  the  power  of  awarding  costs  is  in 
the  discretion  of  the  Court  (2) 

There  are  yet  some  other  classes  of  cases,  constituting  excep- 
tions to  the  general  rule  of  evidence,  founded  on  the  policy  of 
preventing  an  abuse  of  the  rule. 


WitMMofler- 
ing  to  surren- 
fUr. 


Where  a  witness  offers  to  surrender  of  release  his  interest, 
and  thus  does  all  in  his  power  to  remove  the  objection  to  his 
testimony,  but  the  other  party  refuses  to  accept  the  release,  it 
will  not  be  competent  to  such  party  to  object  to  the  witness's 
testimony,  and  his  evidence  may  be  received.  (8)  Or,  if  the 
interest  may  be  removed  by  the  release  of  one  of  the  parties 
to  the  causC)  and  such  party  ofiers  to  remove  it,  and  the  wit- 
ness refuses,  he  cannot  thereby  deprive  the  pur^  of  his  tes- 
timony. 


Legatee. 


Paymcot.  * 


In  the  case  of  Amtey  v.  Dowsing,  (4)  indeed,  Lee,  C.  J.,  ex- 
pressed an  opinion,  that  a  legatee  was  not  competent  to  prove 
the  due  execution  of  the  Will,  although  payment  of  the  legacy 
was  tendered  to  him,  which  tender  he  refiised.  But  the  ground 
of  this  opinion  was,  that,  even  if  he  had  accepted  the  legacy, 
he  still  would  have  been  incompetent,  as  having  been  inter- 
ested at  the  time  of  attestation ; — a  point,  on  which,  though 
there  has  been  some  difierence  of  opinion,  the  greatest  autho- 
rities are  in  support  of  the  contrary  proposition,  namely,  that 
the  payment  of  the  legacy  would  restore  the  competency  of 
the  witness.  (5) 


Intemt  ac- 
quired frauchi* 
ianUy. 


If  a  witness  has  acquired  an  interest  in  the  subject-matter, 
for  the  mere  purpose  of  depriving  the  party  to  the  suit  of  the 


(1)  R.  0.  Hammersmith,  1  Stark. 
N.  P.  C.  367.  ' 

(2)  SeeR.  V.  Cole,  I  Eap.  169. 

(3)  Goodtitle  v.  Welford,  Doug. 
134.    Per  Buller,  J.,  3  T.  R.  35. 

(4)  2  Str.  1253. 

(5)  Vide  infra,  Ptvt  2,  where  the 


proof  of  wills  is  partieulaily  eon- 
sidered.  Wyndham  o.  CSheiwyBd, 
1  Burr.  414.  Doe  d.  Heodaonv. 
Keraey,  4  Bum's  Eec.  Lkw,  97.  It 
may  lie  doubted  whether  the  lega- 
tee»  ihoiwh  paid»  oofold  rstain  me 
money,  ifthe  wiU  were  set  aside. 
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bene6t  of  his  testimonyy  this  ought  not  to  exclude  him  frofti 
giving  ^yidence.     It  w^s  ruled  by  Lord  Holt,  in  the  case  of 
Barlow  v.  Fowel,  (1)  that  if  a  man  be  a  witness  of  a  wager,  and 
afterwards  bet  himself,   this  shall  not  be  a  reason  to  except  Wager. 
against  his  being  sworn  to  prove  the  wager.     And  from  analogy 
to  this  case>  Lord  K^yon  and  Mr.  Justice  Ashurst  were  of 
opinion  in  the  case  of  Bent  v.  Baker,  (2)  (where,  on  the  trial 
of  an  action  on  a  policy  of  insurance,  the  broker  had  boen 
called  as  witness  for  the  defendant,  but  rejected,  because  he 
had  underwritten  the  policy  after  the  defendant,)  that  even  if 
it  were  true  in  g^eral,  that  one  underwriter  could  not  be  a 
witness  for  another,  yet  the  witness  ought  to  have  been  ad- 
mitted in  that  case,  as  the  defendant  had  acquired  an  interest  in 
his  testimony  before  the  witness  had  signed  the  policy.    And 
they  laid  down,  as  a  general  principle,  deducible  from  the  case 
of  Barloto  v.  Vowel,  that  where  a  person  makes  himself  a  party 
in  interest  after  a  plaintiff  or  defendant  has  an  interest  in  his 
testimony,  he  may  not  by  this  deprive  the  plaintiff  or  defendant 
of  his  testimony. 

However,  it  appears  to  be  rather  doubtful,  whether  this  pro-  interattac- 
position  is  not  expressed  in  too  large  and  general  terms*  The  ^JJujieofaction 
incompetency  of  a  witness,  on  account  of  interest,  must  depend 
rather  on  the  nature  of  the  interest,  than  upon  the  time  of  ac- 
quiring it.  The  question  on  the  voire  dire  is,  whether  he  is  in- 
terested at  the  time  of  his  examination.  If  he  is  directly  inter- 
ested at  that  time,  he  is  not  a  competent  witness  in  general  with- 
out a  release,  and  it  seems  totbe  no  answer  to  the  objection,  to 
show  that  he  has  become  interested  only  since  the  commencement 
of  the  action,  or  since  the  time  of  his  being  acquainted  with  the 
fact  which  he  is  called  to  prove.  Thus,  before  the  3  &  4  W.  4, 
c.  4@,  upon  a  trial  on  a  customary  right  of  common,  a  witness 
was  incompetent,  who  admitted  upon  the  voire  dire^  that  he  was  in 
the  occupation  of  a  messuage,  and  that  he  claimed  a  similar  right 
of  common  as  annexed  to  his  tenement ;  and  it  could  not  be  ma- 
terial, whether  he  had  been  in  possession  for  a  number  of  years. 


(1)  Skin.  586.    See  Rescous  v.      736. 
WiUiame,  3  Lev.  152,  and  Ck>wp.         (2)  3  T.  R.2r. 
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or  had  the  tenement  only  just  before  the  trial  of  the  cause. 
In  either  case  he  appeared  to  be  equally  incompetent :  yet  in  the 
latter  it  might  be  said,  that  he  had  acquired  his  interest,  after 
the  party  had  become  interested  in  his  testimony.  The  case  of 
Barlow  v.  Fowell  must  be  considered  as  having  been  determined 
on  the  ground  of  fraud :  the  witness,  proposed  to  be  examined, 
was  the  original  witness  of  the  wager ;  it  was  a  fraud,  there- 
fore, to  deprive  the  party  of  the  benefit  of  his  testimony.  (1) 

Underwriter  In  the  subsequent  case  of  Forester  v.  Pigou,  {2)  where  the  de- 

iiaving  paid.  fendant,  in  an  action  on  a  policy  of  insurance,  called  another  un- 
derwriter to  prove  the  policy  void  on  occount  of  a  misrepresen- 
tation of  the  nature  of  the  risk,  and  upon  the  voire  dire  the  wit- 
ness stated,  "  that  he  had  piud  the  loss  to  the  plaintiff,  upon 
an  understanding  that  he  was  to  be  repaid  in  the  event  of 
this  action  failing,  and  that  he  had  since  received  a  letter  from 
the  plaintiff,  promising  to  return  the  money  in  that  event,"  an 
objection  was  taken  to  his  competency,  on  the  ground  of  his 
being  interested  in  the  event ;  the  point  was  argued  on  the  other 
side  upon  the  authority  of  Barlow  v.  Fowel,  and  it  was  said, 
the  witness  had  not  become  interested  until  after  the  commence- 
ment of  the  action,  and  that  the  plaintiff  ought  not  to  be  al- 
lowed to  defeat,  by  his  own  act,  the  interest  which  the  defendant 
had  in  the  witness's  testimony ;  but  the  witness  was  considered 
to  be  incompetent  and  rejected :  for  although  he  would  not 
be  disqualified  by  any  agreement  fraudulently  entered  into 
between  him  and  the  plaintiff  for  the  purpose  of  taking  off  his 
testimony,  yet  on  the  other  han^  the  pendency  of  a  suit  could 
not  prevent  third  persons  from  transacting  business  bond  fide 
with  one  of  the  parties;  and  if  an  interest  in  the  event  of  the 
suit  is  thereby  acquired,  the  general  consequence  of  law  must 
follow,  that  the  person  so  interested  cannot  be  examined  as  a 
witness  for  that  party,  from  whose  success  he  will  necessarily 
derive  an  advantage.  A  motion  was  afterwards  made  for  a  new 
trial  on  account  of  the  rejection  of  this  witness,  as  well  as  of 
another  also,  who  was  similarly  situated ;  and  a  new  trial  was 

(1)    By   Lord  Ellenborough  in      cited. 
Forester  x>.  Pigou,  1  Maule  &  Selw.  (2)  3  Campb.  380.     ]  Maule  & 

9,  in  which  this  case  was  much      Selw.  9>  S.  C. 
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granted  for  the  purpose  of  ascertaining  more  particularly  the 
precise  time,  when  the  undertaking  was  made  to  the  witnesses ; 
but  the  Court  added,  that,  if  a  person,  who  is  under  no  obliga- 
tion to  become  a  witness  for  either  of  the  parties  to  a  suit, 
choose  to  pay  his  debt  before-hand,  upon  a  condition  that  is  to 
be  determined  by  the  event  of  the  suit,  he  becomes  as  much  in- 
terested in  the  event,  as  if  he  were  a  party  to  a  consolidation 
rule. 

In  a  more  recent  case  in  the  Common  Pleas,  where  the 
plaintiff  in  an  action  on  a  charter  party  bad  communicated  to 
the  attesting  witness  an  interest  in  the  profits,  which  were  ex- 
pected to  arise  from  the  adventure,  the  witness  who  refused  to 
release  his  interest  was  rejected,  as  incompetent  at  the  trial ; 
and  the  Court  held,  that  his  evidence  was  inadmissible,  upon 
the  ground  that  he  had  derived  his  interest  immediately  from 
the  plaintifl^  who  propc^sed  to  call  him,  and  that  the  plaintiff 
could  not  justly  complain  that  his  witness  was  disqualified, 
when  he  himself  was  the  cause  of  his  disqualification*  (1) 

Lord  Raymond,  in  the  case  of  the  King  v.  Fox^  (2)  admitted  Wager  on 
the  prosecutor  to  be  a  witness,  although  he  had  laid  a  wager,  ^^^^'^^°°' 
that  he  should  convict  the  defendant :  and  the  true  reason  seems 
to  be,  not  because  the  witness  had  made  the  wager  at  a  time 
when  public  justice  became  interested  in  his  testimony,  but  be* 
cause  it  would  be  against  public  policy  to  allow  a  witness,  by 
any  such  gratuitous  act,  to  exclude  himself  from  giving  evidence. 
In  addition  to  this,  it  may  be  observed,  that  the  wager  would 
now  probably  be  considered  absolutely  void,  on  a  [M^inciple  of 
public  policy,  as  tending  to  produce  an  improper  bias  on  the 
mind  of  the  witness,  and  therefore  as  directly  prejudicial  to  the 
administration  of  justice. 


(1)    Hovill   V.    Stephenson;    5  where  an  attesting  witness,  siibse- 

Bing.  493.    Best,  C.  J.,  in  deliver-  quenUy  to  the  executicm  of  the  in- 

ing  the  judgment  of  the  Court,  stniment,  becomes  interested  by 

said,  the  case  of  Forrester  v.  Pigou  operation  of  law,  evidence  of  his 

was  stronger  than  that  before  the  handwriting  is  admissible.    Pest, 

Court. .  It  was  also  held  that  evi-  Part.  2. 
dence  of  the  witness's  handwriting  (2)  1  Str.  652. 

was    inadmissible.      In    general, 
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CHAPTER  X. 

OF  THE   MODE  OF   OBJECTING  TO    THE   COMPETENCY   OF  AN 
INTERESTED  WITNESS,   AND  OF   THE   MEANS   OF   RESTORING 

COMPETENCY. 

xT  is  proposed  to  consider,  in  the  present  chapter,  what  is 
the  regular  mode  of  objecting  to  the  competency  of  a  wit- 
ness, on  the  ground  of  interest,  and  what  are  the  means  of  re- 
storing his  competency. 


Objection 
wiieQ  UkeiL. 


The  rule  formerly  was,  that  the  objection  ought  to  be  made 
on  the  voire  dire^  and  that  if  made  after  the  examination  in  chief, 
k  would  not  have  the  efiect  of  excluding  the  witness.  But  the 
strictness  of  the  rule  on  this  subject  has  been  relaxed,  and  now, 
if  it  be  discovered  during  any  part  of  the  witness's  examination, 
or  even  after  his  cross-examination,  that  he  is  interested,  die 
objection  may  be  taken,  and  his  evidence  will  be  atnitk 
out.  (1)  It  has,  indeed,  been  laid  down,  that  the  objection 
may  be  taken  at  any  stage  of  the  cause ;  (S)  but  it  was  ruledat 
niti  prius,  in  a  case  before  Gibbs,  C.  J.,  where  the  exami- 
nation of  a  witness  had  been  completed,  and  he  had  left  the 
box,  but  was  recalled  by  the  judge  for  the  purposeof  asking  him  a 
question,  that  it  was  too  late  then  to  object  to  his  competency.  (S) 
At  all  events,  it  is  clear  that  the  objection  should  be  made 
during  the  trial,  and  that  a  new  trial  will  not  be  granted,  on 
the  ground  of  the  objection  to  the  competency  of  a  witneas 
being  discovered  after  the  trial  was  concluded.  (4) 


(1)  See  Tomer  v.  Pearce,  1 T.  R. 
720.  Stone  v.  Blackburn,  1  Esp. 
37.  By  Lord  EUenborough,  2 
Cainpb.  14. 

<2)  Per  Lord  Kenyon,  1  Esp.  37. 

(3)  Beeching  v,  Gower,  Holt, 
N.  P.  C.  314.  And  where  a  party 
has  been  fully ,  apprized  of  the 
groands  of  a   witness's  incompe- 


tency by  the  opening  speech  of 
counsel,  or  the  examination  in  chief 
of  the  witness,  doubts  have  been 
entertained  at  nisi  prius,  whether 
an  objection  to  the  competency  of 
a  witness  can  be  postponed. 

C4)  Turner  v.  Pearce,   1  T,  R. 
720. 
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It  seems  also,  that  when  witnesses  haye  been  examined  on 
interrogatories,  which  are  afterwards  read  on  the  trial  of  a 
cause,  it  is  too  late  to  object  to  their  competency  on  the 
ground  that  they  appear,  from  the  depositions,  to  be  inter- 
ested ;  and  that  the  objection  ought  to  have  been  taken  at  the 
time  of  examination,  or  upon  application  to  the  court  to  suppress 
the  depositions  before  their  production  at  the  trial.  (1) 

The  party,  against  whom  a  witness  is  called,  may  examine  h^^  nited. 
him  respecting  his  interest  on  the  voire  dire,  or  may  call  another 
witness,  and  produce  other  evidence,  in  support  of  the  objec- 
tion. If  the  fact  of  interest  is  satisfactorily  proved  by  other 
evidence,  the  witness  will  be  rejected,  though  he  may  have 
ventured  to  deny  it  on  the  voire  dire.  (2) 

Where  the  interest  of  the  witness  arises  from  some  written  EzaminatioD 
instrument,  which  is  not  produced,  he  may  be  examined  as  to  ^^^'^  '^'^ 
the  contents  of  it,  on  the  voire  dire.  The  general  rule,  which 
requires  the  production  of  the  instrument  itself,  or  that  a  no- 
tice to  produce  it  shall  be  given  before  a  witness  can  be  ex- 
amined as  to  its  contents,  does  not  apply  to  such  a  case ;  for 
the  objecting  party  may  be  ignorant  of  its  existence  before  the 
examinaticm  of  the  witness,  and  he  cannot  be  supposed  to  know 
that  a  particular  witness  would  be  called  on  the  other  side. 
If,  however,  the  witness  himself  produces  the  instrument,  it 
ought,  of  course,  to  be  read  as  the  best  evidence  of  the  witness's 
situation.  (3) 

When  the  objection  arises  from  a  witness's  answer  on  the  objection  re- 
votre  dire,  it  may  likewise  be  removed  on  the  voire  dire.  Thus,  !IJ!J^r!i?" 
in  an  action  brought  by  a  chartered  company,  where  a  witness 
for  the  plaintiff  admitted,  on  the  voire  dire,  that  he  had  been  a 
freeman  of  the  company,  but  added,  that  he  was  then  disfran- 


(1)  Ogle  0.  Paleski,  Holt,N.P.C.  that  he  was  interested,  could  not 
485.  Anon.  2  Tidd's  Prac.  812,  be  contradicted.  See  by  Lord 
9ih  edit.  Hardwicke,  in  Lord  Lovaf  a  case, 

(2)  The  old  rule  appears  to  have  9  St.  Tr.  647,  fo.  ed.  10  How.  St. 
been  that  the  statement  of  a  wit-  Tr.  596 

neas,  who  had  been  examined  as  to  (3)  Butler  v.  Carver,  2  Stark, 

the  fact  on  the  voire-dire,  and  denied  N.  P.  C.  434« 
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chised^  Lord  Kenyon  ruled,  that  it  was  not  necessary  to  prove 
the  disfranchisement  by  the  regular  entry  in  the  company's 
books,  and  that  the  witness  was  competent  (1)  In  a  case 
where  a  witness,  examined  on  a  settlement  question,  stated 
on  the. voire  dire^  that  he  occupied  a  cottage  in  the  appellant's 
township,  but  that  he  was  not  rated,  nor  did  he  pay  any  pub- 
lic rate,  the  Court  of  King's  Bench  held,  that  there  was  no 
ground  for  objecting  to  his  competency,  and  that  it  was  not 
necessary  for  the  appellant,  who  called  him,  to  produce  the  rate  as 
the  best  proof  of  his  not  being  rated.  (2)  So,  in  an  action  by  an 
administrator,  where  a  witness,  called  for  the  pluntiff,  admitted 
that  he  was  next  of  kin,  and  was  objected  to  on  this  ground,  but 
answered,  on  re-examination,  that  be  had  released  all  bis  in- 
terest,  this  was  held  by  Lord  EUenborough  to  remove  the 
objection.  (3) 

Objecdon  not  It  is  here  necessary  to  mention  two  cases  which  have  recendy 
wi^^dirT  ^i^^  decided  at  nin  prim.  In  an  action  by  a  bankrupt's  as- 
signees, where  the  bankrupt,  being  called  as  a  witness  for  tbe 
plaintiffs,  stated  that  he  had  obtained  his  certificate,  and  re- 
leased his  surplus,  it  was  ruled  by  Best,  C.  J.,  that  the 
certificate  and  release  ought  to  be  produced,  or  their  non-|Nro- 
duction  accounted  for.  (4)  And  in  a  subsequent  caae  at  win 
prius,  in  which  the  same  point  arose,  Tindal,  C.  J.,  observed, 
that  the  difficulty  was,  that  the  objection  did  not  arise  oo 
the  voire  dire,  but  appeared  from  tbe  pleadings  themselves,  and 
seemed  to  think  that  it  was  necessary  to  produce  the  release, 
which  the  bankrupt  stated  he  had  given  to  his  assignees.  (5) 
But  there  appears  to  be  no  sound  distinction  between  these 
cases,  and  those  cited  to  illustrate  the  rule,  that  where 
the  objection  arises  on  the  voire  dire,  it  may  be  removed 
on  the  voire  dire.  And  it  may  be  observed,  that  the  ob- 
jection can  never  appear  from  the  pleadings  alone  without  a 
question  put  to  the  witness  himself.     This  view  of  the  sub- 


(1)  Butcher's  Company  V.  Jones,  (3)  Ingram  t;.  Dade,  Lond.  Sitt 
1  Esp.  N.  P.  C.  162.    Botham  v.  after  Mich.  T.  1817. 

Swingler,  Peake,  N.  P.  C.  218,  I  (4)  Goodhay  r.  Hendry,   Mo.  & 

Esp.  164,  S.  C.  Ma.  N.  P.  C.  319. 

(2)  R.  r.  Gisbum,  15  East,  57.  (5)  See  Mo.  &  Ma.  321,  n. 
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ject  appears  to  have  been  entertained  in  a  subsequent  case, 
decided  by  Parke^  B.,  where  the  same  point  arose.  (1)  And  it 
has  also  been  ruled^  by  Park,  J.,  in  a  similar  case^  that  this 
objection  may  be  removed  on  the  voire  dire.  {2) 

Where  the  party  calling  a  witness,  who  has  been  objected  to 
on  the  voire  dire,  attempts  to  remove  the  objection  by  other  in- 
dependent proof,  and  not  by  a  further  examination  of  the 
witness  on  the  voire  dire,  he  will  be  subject  to  all  the  or- 
dinary rules  <  of  evidence,  and  the  best  proof  will  be  re- 
quired, according  to  the  nature  of  the  case.  Thus,  if  another 
witness  is  called  to  prove  that  the  witness,  who  has  been 
objected  to  on  the  ground  of  interest,  has  been  released,  he 
cannot  be  allowed  to  speak  of  the  contents  of  the  release,  but 
the  release  itself,  if  in  existence,  ought  to  be  produced.  (3) 

Whatever  interest  a  witness  may  have  had,  if  he  is  divested  Release, 
of  it  by  release  or  payment,  or  by  any  other  means,  when  he  is 
ready  to  be  sworn,  there  is  no  objection  to  his  competency. 
Thus  it  is  said  "  to  have  been  solemnly  agreed  by  the  Judges, 
that  where  a  person  had  a  legacy  given  him  and  did  release  it, 
he  was  a  good  witness  to  prove  the  will."  (4)  *     So  a  release 


(1)  Wandlesso.  Cawthome,  Mo.  164. 

&  Ma.  321 ,  n.  (4)  Vin.  Ab.  tit.  Evidence,  14,  n. 

(2)  Carlile  v.  Eady*  1   C.  &  P.  53>  cited  by  Lord  Mansfield,  1  Burr. 
234.  423.    The  competency  of  the  wit- 

(3)  Corking  v,  Jarrard,  1  Campb.  ness  does  not  depend  on  the  Ian- 
37,  and  see  by  Lord  Kenyon,  Bo-  guage  of  the  statute,  ibid.  417- 
tham  V.  Swingler,  I  Esp.  N.  P.  C. 


*  Lord  Chancellor  Hardwicke  established  the  will  of  Lord  Ailesbury 
on  similar  proof,  in  the  year  1748.  (See  I  Burr.  4270  And  in  Wynd- 
ham  V.  Chetwynd  (I  Burr.  414,)  where  the  subscribing  witnesses  were 
creditors  of  the  testator,  as  their  debts  had  been  paid,  they  were  admitted 
to  prove  the  will.  So  in  Doe  dem.  Hindson  v.  Kersey,  (4  Bum.  £c.  Law, 
97,)  three  of  the  judges  were  of  opinion,  that  a  subscribing  witness  was 
restored  to  his  competency,  if  all  his  interest  had  been  released  or  extin- 
fished  at  the  time  qfthe  examinatum.  Lee,  C.  J.,  in  Anstey  v.  Dowsing, 
(2  Str.  1263),  and  Lord  Camden,  C.  J.,  in  Doe  on  the  demise  of  Hindson 
V.  Kersey,  were  of  opinion,  that  if  a  subscribing  witness  was  interested  at 
the  time  of  attestation,  nothing  ex  post  facto  could  ^ve  effect  to  his  attes- 
tation. In  the  former  of  these  caues,  Mr.  Justice  Dennison  differed  from 
Lcc,  C.  J.,  on  this  point.    (See  1  Burr.  427, 428.) 
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from  the  drawer  of  a  bill  of  exchange  to  an  acceptor  will 
render  the  latter  a  competent  witness.  (I) 

General  re-  A  general  release  of  all  actions  and  causes  of  action,  for  any 

lease 

matter  or  thing  which  has  happened  down  to  the  time  of  the  re- 
lease,  will  discharge  the  witness  from  all  liability  depending  epon 
the  event  of  the  existing  suit.  Such  a  release  from  a  defendant, 
who  had  drawn  a  bill  of  exchange,  to  the  witness,  who  accepted 
it,  was  held  to  have  this  effect  (S) ;  for,  as  Lord  EUenborough 
said  in  that  case,  the  transaction  was  already  past,  which  was 
to  lay  the  foundation  of  future  liability ;  and  if  the  drawer 
should  have  a  cause  of  action  against  the  acceptor,  it  would 
have  reference  back  to  the  acceptance,  and  would  be   dis- 
charged by  the  release.     A  similar  point  arose  in  the  case  of 
Cartwrigkt  v.  WiUiams,  (3)  where  the  defendant  was  the  ac- 
ceptor, and  the  witness  was  one  of  the  drawers,  for  whose  ac» 
commodation  the  bill  had  been  accepted ;  there  the  witness  was 
bankrupt,  and  it  was  objected  that  a  release  to  the  assig- 
nees was  necessary,  in  addition  to  the  general  release,  since 
the  defendant,  as  surety,  might  prove  the  debt  under  the  com- 
mission of  the  witness,  in  case  the  plaintiff  should  recover  in 
this  action ;  but  Lord  EUenborough  held,  and  the  Court  of 
King's  Bench  were  afterwards  of  the  same  opinion,  that  the 
release  in  question,  comprehending  all  future  claims,  in  conse- 
sequence  of  any  cause  existing  at  the  time  of  granting  the 
release,  would   extend  to  bar  any  claim  of  the  defendant  as 
surety  on  the  bill,  this  being  an  inchoate  cause  of  action  then 
existing.  (4) 

But  in  an  action  by  an  administrator,  where  a  witness  called 
for  the  plaintiff  was  entitled  to  a  distributive  share  of  the  in- 
testate's estate,  it  was  held  by  the  Court  of  Exchequer,  that  bis 
competency  was  not  restored  by  giving  a  release  to  the  adminis- 
trator, of  all  causes  of  action  from  the  beginning  of  the  world  to 


249. 

(2 
249. 


(1)  Scott  V.  Lifford,  1   Campb.         (3)  2  Starkie,  N.  P.  C:  342. 
9.  (4)  See  also  by  Best,  C.  J.,  4 

(2)  Scott  V.  Lifford,  1    Campb.      Biog.  652»  and  see  Wilson  v.  Hirst, 
9.  4  B.  &  Ad.  760. 
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the  date  of  the  release,  for  it  was  said,  such  a  release  would  not 
a£kct  the  witness's  right  to  a  share  of  the  proceeds  of  the 
action^  in  case  the  administrator  recovered.  (1) 

In  an  action  by  a  minor  who  appears  by  his  guardian,  a  re-  By  minor. 
lease  by  the  latter  will  not  be  sufficient,  the  guardian  not  having 
any  authority  to  release.  {2)  A  release  of  a  bond  debt  by  Rdetse  of 
one  of  several  obligees  will  operate  as  a  release  by  all ;  (3) 
And  a  release  to  one  of  several  obligors,  will  have  the  same 
efiect  as  to  all  the  others,  whether  the  bond  be  joint,  or  joint 
and  several.  (4) 

In  a  case  at  »m  priusj  where  it  appeared  that  several  per-  several  con- 
sons  had  agreed  equally  to  bear  the  expenses  of  a  joint  under-  ^'^^'*- 
taking,  and  an  action  was  brought  against  one  of  them,  it  was 
ruled,  that  another  of  the  contractors  was  rendered  a  competent 
witness  for  the  defendant,  if  released  by  him,  though  the  rest 
did  not  join  in  the  release.  (5) 

It  seems  to  have  been  ruled  by  Lord  Tenterden,  in  an  action  Partnen. 
brought  against  one  of  several  persons,  who  were  partners  in 
business,  that  the  defendant  could  not,  by  means  of  a  re- 
lease,  make  his  partner  a  competent  witness  for  him :  (6)  and 
in  an  earlier  case,  (7)  Lord  Alvanley  is  said  to  have  ex- 
pressed an  opinion,  that  a  partner  of  the  defendant  could  not 
be  made  a  competent  witness  for  him  by  means  of  a  release, 
on  the  ground,  that,  if  the  defendant  died  or  became  insol- 
vent, the  plaintiff  would  have  a  right,  by  a  bill  in  equity, 
to  compel  all  the  partners  to  contribute.  But  in  a  late  case 
in  the  Court  of  King's  Bench,  this  doctrine  appears  to 
have  been  overruled.  It  was  there  decided,  that  in  an  action 
against  two  partners,  to  recover  the  balance  of  a  banking  ac- 
count extending  over  several  years,  a  witness  called  for  the 

(1)  Matthews  v.  Smith,  2  Y.  &  J.  (6)  Duke  v.  Pownall*  Mo.  &  Ma. 
426.  N.P.  C.430. 

(2)  Fraser  v.  Marsh,    2  Stark.  (6)  Simons  v.  Smith,  Ry.  &  Mo. 
N.P.  C.  41.  N.  P.O.  29.     The  reason  for  this 

(3)  Baylev  v,  Uoyd,  7  Mod.  260.  decision  is  not  mentioned. 

(4)  Co.  Lit.  232,  a.    2  Roll.  Abr.  (7)  Cheyne  v.  Koops,  4  Etp.  N.  . 
412  (G.)    I  Bob.  &  Pul.  630.  P.  C.  112. 


154 


Of  restoring  the  Competency       [Cli.  10. 


defendants,  who  admitted  that  he  had  been  a  partner  wHh  the 
defendants  during  a  part  of  the  time  over  which  the  account 
extended^  was  rendered  competent  by  the  eflfect  of  general  re- 
leases from  the  witness  to  the  defendants^  and  from  the  de- 
fendants to  the  witness.  (1) 


Fart-owners. 


In  the  recent  case  of  Jones  v.  Pritchard,  (9)  it  was  held, 
in  an  action  for  work  done  to  a  vessel,  brought  against  one 
part-owner,  that  another  part-owner  is  a  competent  witness  for 
the  defendant,  after  a  release ;  a  release  from  the  witness 
was  not  considered  necessary. 


Residuary 
legatee. 


A  residuary  legatee  is  not  rendered  a  competent  witness,  in 
an  action  by  an  executor  to  recover  a  debt  due  to  the  testator, 
by  releasing  all  claim  to  the  debt  in  question ;  for  if  the  plain- 
tiff fail  in  the  suit,  although  he  would  not  be  liable  for  costs  to 
the  opposite  side,  he  must  pay  costs  to  his  own  attorney; 
and  the  executor  would  be  entitied  to  the  allowance  of  these 
costs  out  of  the  estate,  the  action  being  brought  bond  fide;  thus 
independently  of  the  debt  to  be  recovered,  the  residue  would 
be  diminished.  The  witness,  therefore,  has  still  an  interest  to 
support  the  action,  and  can  only  be  rendered  competent  by  re- 
leasing the  residue,  or  by  a  release  of  the  costs  of  the  action 
from  the  attorney.  (3) 


Stamp  of  re- 
lease. 


Where  the  defendant  in  an  action  executed  a  release  to^ 
witness,  but  before  it  was  given  to  the  witness  it  was  handed 
to  the  plaintifTs  counsel,  who  objected  to  the  form,  on  which 


(1)  Wilson  V,  Hir8t»  4  B.  &  Ad. 
760.  It  was  considered  that  the 
future  right  which  was  released, 
had  a  foundation  and  original  in- 
ception at  the  time  of  the  release, 
and  was  a  necessary  and  common 
liability,  and  that,  therefore,  the 
rule  in  Lwoapet's  case,  10  Rep.  506, 
was  satisfied. 

(2)  2  M.  &  Wei.  199,  see 
Young  9.  Bairner,  1  fisp.  103; 
Goodacre  r.  Breame,  Peake,  1 74  ; 
Jennings  v.  Griffiths*  R.  &  M.  42  j 
Moody  r.  King,  2  B.  «£  C.  558. 


(3)  Baker  p.  Tyrwhitt,  4  Campb. 
27 ;  and  see  Carter  v.  Abbot,  1  B. 
&  C.  144.  Ferryman  v.  Slegge), 
8  Binff.  369>  as  to  its  being  neces- 
sary lot  the  bankrupt  to  release 
his  surplus  to  his  assignees,  or 
to  obtain  releases  from  his  cre- 
ditors, besides  being  released  by 
the  partv  who  calls  him.  In  Car- 
ter V.  Abbot  three  rdeases  were 
given.  In  Ferryman  o.  Steg^el.  the 
general  release  was  held  insuffi- 
cient. 
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it  was  altered  and  re-executedy  the  release  was  held  sufficient,  and 
that  a  new  stamp  was  unnecessary.  (1)  And  in  a  late  caae»  in 
which  the  defendant  in  an  action  executed  a  release  to  one  of 
the  witnesses  before  the  trial,  and  gave  it  to  his  attorney,  and  at 
the  trial  it  appeared  that  another  witness  would  require  to  be 
released,  and  his  name  was  accordingly  inserted,  and  the  release 
re-executed  before  it  had  been  delivered  out  of  the  attorney's 
possession,  it  was  held  by  the  Court  of  Exchequer,  that  the  in- 
strument was  still  f »  Jieri  at  the  time  of  re-execution,  and  did 
not  therefore  require  a  fresh  stamp.  (3) 

Where  the  defendant  has  suffered  an  incompetent  witness  to  Undertaking  to 
be  examined,  on  the  undertaking  of  the  plaintiff's  attorney  to 
execute  a  release  to  him  after  the  trial,  and  the  plaintiff  has 
obtained  a  verdict,  a  new  trial  will  not  be  granted,  on  the  ground 
that  the  release  has  not  been  given,  but  the  witness  will  have  a 
remedy  on  the  undertaking.  (3) 

When  a  witness  is  objected  to  as  a  member  of  a  corporation,  Member  of 
whose  interests  are  in  question,  his  competency  may  be  restored 
either  by  his  resignation,  (which  will  be  effectual  even  by  parol, 
provided  it  has  been  accepted,  and  another  person  elected  in 
his  place,)  (4),  or  by  disfranchisement.  The  method  of  dis- 
franchisement is  said  to  be  by  an  infonnation  in  the  nature  of  a 
quo  warranto  against  the  member,  who  then  confesses  the  in- 
formation, and  upon  that  there  is  judgment  of  disfranchise- 
ment (5)  This  judgment  must  be  such  as  cannot  be  avoided  ; 
for  if  it  appear  that  the  witness  can  avoid  the  judgment  for  ir- 
regularity, (as  he  may,  if  he  has  never  been  summoned,  and 
knew  nothing  of  his  disfranchisement,)  he  is  not  competent.  (6) 

It  has  been  seen  that  the  competency  of  a  witness  who  is  Bail. 


(1)  Alton  V.  Farron,  6  Car,  &  P.  &  R.  568.    5  Tywr.  185. 

513.  (4)  R.  V,  Mayor,  &c.  of  ^pon, 

(2)  Spicer  v.  Burgess,  1  C.  M.  2  Salk.  432.    Com.  Dig.  tit.  Fran- 
&  R.  129.     4  Tyr.  698.      Qu.  as  chise  (F.  30.) 

to  the  sufficiency  of  a  single  stamp  (5)  The  case  of  the  Mayor,  &c.  of 

on  a  release  to  two  witnesses.    Sec  Colchester,  1  P.  Wins.  595,  n. 

per  Lord  Lyndhurst,  4  Tyr.  605.  (6)  Brown  v,  Corp.  of  London, 

(3)  Heming  r.  English,  1  C.  M.  11  Mod.  225. 
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tiie  defendioit's  bail^  may  be  restored  by  applying  to  the  C^urt 

to  strike  out  his  name  from  the  bail  piece,  or  by  depositing  a 

sum  of  money  in  Court  at  the  trial  of  the  cause  as  a  security 

obl'     for        ferthe  debt  and  costs.  (1)    So,  a  witness  called  fof  a  phmtiff, 

coiit.  who  is  Hable  to  the  defendant  upon  a  bond  for  the  C98ts  of  an 

aetion,  irill  be  alloikred  to  deposit  the  amount  of  die  penalty  of 

the  bond  with  the  officer  of  the  Court,  and  his  evidence  will 

Rdeaat  ra^       ^^^^  ^  receiYcd.  (S)    It  has  also  been  noticed,  that  if  a  witness 

fuMd*  offers  to  release  or  surrender  his  interest,  and  executes  a  release 

accordingly,  his  competency  is  restored,  though  the  party  re- 
fuses to  accept  his  release. 


CHAPTER  XL 

PRIVILEGE  OF  WITHHOLDING  EVIDENCE,  AND  INCOMPETENCT 
OF  WITNESSES  TO  GIVE   EVIDENCE  UPON  PARTICULAR  SUBJECTS. 

JLN  the  preceding  chapters,  we  have  considered  the  grounds 
of  incompetency  of  witnesses,  arising  from  want  of  under^ 
standing,  defect  of  religious  principle,  infamy  of  character,  and 
interest  in  the  event  of  the  suit.  The  objection  to  witnesses 
from  these  causes  depends  upon  one  principle,  the  wmat  of 
personal  credit  attaching  to  the  testimony  of  the  witnesses. 
We  proceed  now  to  treat  of  certain  other  grounds  for  the  eacelu- 
sion  of  evidence,  depending  on  various  principles.  These  will 
be  treated  of  in  the  following  order : — 

1.  The  privilege  of  the  parties  to  a  suit  from  beings  ex- 
amined. 

3.  The  incompetency  of  the  husband  or  wife  of  parties  to 
the  suit 

.  ,  ^  The  exclusion  of  matters  of  evidence  disdoaed  in  profes- 
sional confidence. 


(n  Baillie  o.  Hole,  Mo.  &  Ma.         (2)  Lees  «.  Smelts  I  M.  &  Bo. 
N.  P,  C.   290,  and  see  Pearccy      339. 
r.  Heraing,  5  Car.  &  P.  503, 


»     w        r 


•'A^ 
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4.  The  exclusion  of  matters  of  evidence  the  disclosure  of 
which  would  be  prejudieial  to  public  interests. 
« 

Amdogotts  to  these  grounds  for  the  exclusion  of  evidence 
are  various  others  established  for  the  protection  of  witnesses^ras 
upon  questions  rektive  to  their  previous  life  and  character^  or 
tending  to  criminate  themselves,  or  to  subject  themselves  to 
forfeitures^  or  occasioning  a  disclosure  of  their  title  to  property ; 
these  will  be  more  properly  considered  in  the  chapter  whitth 
treats  of  the  examination  of  witnesses. 


Section  I. 

Of  the  Privilege f  of  Parties  to  the  Suit, from  being  Examined. 

A  party  to  the  suit  is  never  compelled,  on  trials  before  a  jury, 
to  give  evidence  for  the  opposite  party  against  himself.  In- 
convenience from  the  exclusion  of  evidence  of  this  description 
is  not  extensively  felt  in  practice ;  as,  notwithstanding  the  ordi- 
nary tests  to  which  the  testimony  of  witnesses  is  subjected, 
parties  would  perhaps  rarely  venture  to  avail  themselves  of  the 
testimony  of  tiieir  adversaries.  It  would  seem,  however,  that 
^  role  in  question  originated  fVom  some  apprehension  of  the 
ves3stion  and  inconvenience  which  might  ensue,  if  a  person  vrere 
bound  to  prejudice  or  accuse  himself:  nemo  tenetur  seipsumpro- 
dere.  It  may  be  doubted,  whether  this  maxim  is  altogether 
ooDsistent  with  the  strict  administration  of  impartial  severe 
jQStice*  Thus  much  may  be  said  for  the  rule,  that  it  shuts  out 
opportunities  of  false  swearing  and  perjury ;  and,  in  criminal 
trials,  saves  the  judges  from  the  necessity  of  questioning  pri- 
soners to  their  conviction, — ^a  practice,  which  in  some  instances 
might  be  ill  employed,  and  would  generally  give  ofience  to 
public  feeling.  (1) 


(1)  The  practice  of  interrogatiog 
the  prisoner  bv  the  CSoort  was  very 
oommon  in  the  early  state  trials, 
and  was  not  abandoned  at  the  Re- 
vohitioD.  It  seems  to  have  been 
required  on  the  part  of  magistrates, 
previous  to  committing  prisoners, 
though  this  power  is  not  usually 
ezeccised.    See  pett.  Depositions 


and  Examinations.  On  the  subject 
of  the  exclusion  of  the  testimony 
of  parties  to  suits,  see  Bentham, 
Rationale  of  Judicial  Evidence, 
book  IX.  ch.  3,  4, 5,  where  the  pro- 
ceeding 18  not  before  a  jury,  the 
maxim  nemo  tenetur  ee^fumnprodere 
is  frequenUy  departed  fhnn  in  our 
jurisprudence. 
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Rated  inhabi- 
tants. 


On  a  question  of  settlement,  it  has  been  determined  in  the 
case  of  the  King  v.  Wobum^  (1)  that  the  rated  inhabitants  of 
either  parish,  being  in  reality  parties  to  the  proceedings,  can 
not  be  compelled  to  give  evidence  against  their  own  parish. 
So,  in  an  action  of  ejectment,  on  the  several  demises  of  two 
lessors,  one  of  them  is  not  compellable  to  give  evidence  for  the 
defendant,  though  no  title  has  been  proved  under  his  de- 
mise. (^)  The  lessors  of  the  plaintiff,  said  Lord  EUenborough, 
are  substaotially  the  parties  on  the  record ;  all  are  jointly  liable; 
that  lessor,  upon  whose  title  the  recovery  proceeds,  is  generally 
the  trustee  of  the  other ;  and  there  are  the  same  reasons  for  pro- 
tecting them  from  being  examined,  which  have  produced  ihe 
general  rule  of  law,  that  the  parties  on  the  record  cannot  be 
compelled  to  gitre  evidence  against  themselves,  and  are  not  per- 
mitted to  swear  in  their  own  favour. 


Co-plaintiff  1^  the  case  of  several  {^Dtiffs  or  defendants,  the  privilege  is 

witDos  against  personal  to  each  plsuntiff  and  defendant   Where  one  of  aevend 

another.  »^  * 

co^phuntifis  comes  forward  voluntarily  to  £sprove  the  defend- 
ant's liability  to  the  demand  made  upon  him,  it  has  been  held, 
that,  with  the  consent  of  the  adverse  party,  he  may  be  admitted, 
though  at  the  same  time  he  defeats  the  claim  of  those,  who 
jointly  sue  with  him  (3) :  for,  if  the  plaintiff  were  to  make  a 
declaration  against  his  interest  out  of  court,  evidence  of  that 
declaration  would  be  admissible ;  and  how  is  the  proof  less 
credible,  said  C.  J.  Mansfield,  if,  with  the  consent  of  the  de- 
fendant, who  waives  all  objection  to  his  testimony,  he  declares 
the  same  thing  upon  oath  at  the  time  of  trial. 


(1)  10  East,  403.  This  case  was 
decided  before  the  statute  54  Geo.  3, 
cb.  170, 8.  9-  It  does  not  appear 
to  be  determined,  whether,  smce 
that  statute,  parishioners  are  com- 
pellable to  give  evidence,  or  are 
merely  rendered  competent.  The 
same  question  arises  upon  the  va- 
rious other  statutes  making  rated 
inhabitants  competent  witnesses. 

(2)  Fenn  dem.  Pewtress  v.  Gran- 
ger, 3  Gampb.  N.  P.  G.  178. 

(3)  Norden  and  another  v,  Wil. 


liamson,  1  Taunt.  378,  by  lians- 
field,  G.  J.,  and  Ghambre,  J.,  who 
were  the  only  judges  present  And 
see  Worrall  v.  Jones,  7  Bing.  305, 
<tJi/e.  It  does  not  appear  to  have 
been  considered,  whether  persons, 
whose  admissions  are  evidence 
against  parties  to  a  suit,  on  die 
ground  of  their  being  the  real, 
though  not  nominal,  parties  to  a 
suit,  are  privileged  from  giving  evi- 
dence. 


Sect.  2.  J   Incompetency  of  Husband  or  Wife,  Sfc. 
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Section  II. 

>  •  *  . 

Incompetency  of  Htuband  or  Wife  of  Parties  to  the  Suit. 

It  seems  to  follow^  as  a  consequence,  from  the  principle  on  Husband  aDd 
which  witnesses  are  excluded  on  account  of  their  interest  in  the  petent  for  each 
event  of  a  suit,  that  wherever  the  testimony  of  a  person  is  inad-  ^^^^^' 
missiUe  upon  this  ground^  that  of  the  wife  or  husband  of  such 
person  should  be  rejected,  in  consequence  of  the  identity  of 
interest  created  by  the  relation  of  marriage. 

In  an  action,  brought  by  the  executrix  of  a  surviving  trustee  ^"  ^^^^  ^*^'' 
under  a  marriage  settlement,  to  recover  back  the  value  of  cer- 
tain goods  which  had  been  sold  by  the  defendant,  as  sheriff, 
under  an  execution  against  the  husband  of  the  cestui  que  trusty 
the  husband  was  not  admitted  to  prove,  on  the  part  of  the 
plaintiff,  that  the  goods  had  been  conveyed  in  trust  to  the 
plaintiff  for  the  separate  use  of  his  (the  witness's)  wife ;  for  the 
wife  was  substantially  the  plaintiff  in  the  suit.  (1)  A  husband 
is  incompetent  to  give  evidence  in  support  of  the  interest  of  his 
wife,  who  takes  a  reversion  in  fee  in  the  property  in  dispute.  (S) 
So  it  has  been  held,  that  as  the  bail  of  the  defendant  cannot 
give  evidence  in  his  favor,  the  wife  of  the  bail  is  likewise  in- 
competent (3)  And  the  wife  of  a  bankrupt  cannot  be  examined 
Co  prove  his  bankruptcy.  (4) 

On  a  prosecution  of  several  persons  for  a  conspiracy.  Lord  Crimiaai  cases. 
EUenborough,  C.  J.,  refused  to  admit  the  wife  of  one  of  the 
defendants  to  be  a  witness  for  the  others ;  a  joint  ofience  being 


(1)  Davis  V.  Dinwoodv,  4  T.  R. 
678,  and  see  Anslay  v,  Donney,  2 
Sir.  1253. 

(2)  Hatfield  v.  Thorp,  5  B.  &  A. 

91. 

(3)  Cornish  v.  Pugh,  8  D.  &  R. 
65. 

(4)  Ex  parte  James,  1  P.  Wms. 
6U .  The  declarations  of  a  wife,  even 
when  living  separate  from  her  hus- 


band, have  been  held  not  to  be  ad- 
missible for  him  in  an  action  for  ne- 
cessaries. Hodgkinsonv.  Fletcher, 
4  Campb.  70.  The  Court  of  Com- 
mon Pleas,  however,  doubted  as  to 
the  admissibility  of  her  confessions 
as  to  adultery  for  him  in  an  action 
by  her  trustee.  Scholey  v.  Wood- 
man, 1  Bing.  349. 
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charged^  and  an  acquittal  of  all  the  other  defendants  being  a 
ground  of  discharge  for  the  husband.  (1) 


On  the  trial  of  an  indictment  against  two  prisoners  for  burglary, 
in  which  each  of  them  set  up  the  defence  of  a  distinct  aUbit  it 
was  proposed,  on  the  part  of  one  of  the  prisoners,  in  proof  of  his 
aUbif  to  call  the  wife  of  the  other  prisoner ;  but  her  eridonce 
was  rejected,  on  the  ground  of  tending  to  shew  that  the  wit- 
ness for  the  prosecution  was  mistaken  as  to  one  of  the  prisoners, 
which  would  weaken  the  eSecX  of  that  witness's  testimony,  as 
to  the  other  prisoner,  her  husband.  It  was  decided,  by  a 
jority.  of  the  Judges,  that  the  witness  had  been  properly 
jected.  (S)  But  this  case  must  be  understood  as  having  been 
decided  on  it*s  own  peculiar  circumstances,  and  not  as  war- 
ranting the  conclusion,  that  where  prisoners  set  up  a  separate 
and  distinct  defence,  the  wife  of  one  prisoner  cannot  in  any  case 
be  a  witness  for  another  prisoner. 


Ezcepcioiis. 


There  are  certain  excepted  cases,  in  which  the  evidence 
of  husband  or  wife  is  admissible  against  the  other, — which 
will  be  presently  considered.  It  is  a  general  rule,  in  such  cases, 
that  if  the  evidence  of  husband  or  wife  is  admissible  agunst 
the  other,  it  is  likewise  admissible  in  the  other*s  &vor.  (3) 


Huaband  and 
wife  not  com- 
peleot  against 
each  otMr. 


It  has  been  deemed  expedient,  as  a  principle  of  public 
policy,  to  exclude  the  testimony  of  a  husband  or  <«  wife 
against  the  other.     It  has  been  resolved,  says  Lord  Coke,  (4) 


(O  R.  V,  Locker  and  others,  5 
£sp.  107.  R.  V.  Frederick  and 
another,  2  Str.  1094,  S.  P.,  where 
material  evidence  had  been  given 
against  the  husband,  and  it  was 
impoeidble  to  separate  the  cases  of 
two  joint  trespassers. 

(2)  Rex  V,  Smith  and  another, 
Mood/s  Cr.  Ca.  289.  It  should  be 
rspouu^ed,  though  it  is  not  stated  in 
the  report,  the  only  witness  for  the 
prosecution,  who  iaentified  either  of 
the  prisoners,  was  the  person  whom 
the  wife  of  one  of  the  prisoners 
was  called  to  prove  mistaken  as 
to  the  identity  of  the  other  pri- 


soner. 

(3)  Per  Lord  Tenterden,  in  R. 
o.  Senreant,  R.  &  M.  354,  citing 
R.  V.  fierry. 

(4)  Co.  Lit.  6,  and  see  per  Loni 
Ellenborough  in  R.  v.  LoIGb,  S 
East,  202,  *'  in  an^  matter  affset- 
ing  the  husband's  mterest  or  cha- 
racter." The  law  of  Scotland,  18 
Howell's  St.  Tr.  580,  n.  Alison's 
Prac.  Gr.  L.  463,  and  that  of  Ame- 
rica, Kent's  Commentaries,  vd  2, 
p.  149,  do  not  allow  a  husband 
or  wife  to  be  witnesses  for  or 
against  each  other. 


Sect.  2.] 


of  the  Party. 
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that  a  vife  cannot  be  produced  against  her  husband,  as  it  might 
be  the  means  of  implacable  discord  and  dissension  between 
them.  The  risk  of  an  occasional  failure  of  justice  has  been 
regarded  as  outweighed  by  the  necessity  of  protecting  the  con- 
fidence of  domestic  life.  This  rule  holds  equally  both  in  civil 
and  in  criminal  cases. 

In  an  action  brought  by  a  woman  as/am^  sohy  the  defendant  Civil  caies. 
cannot  call  the  plaintiff^s  husband  to  prove  her  married,  and 
thereby  to  nonsuit  her.  (1) 

The  husband  and  wife  are  not,  in  general,  allowed  to  be  CrimiDal  pro- 
witnesses  against  each  other,  in  criminal  proceedings.  In  a  "' 
prosecution  for  bigamy,  the  first  husband  cannot  be  admitted 
to  prove  the  former  marriage  against  the  wife.  (2)  Such  evi- 
dence would  directly  criminate,  and  therefore  is  not  admis- 
sible. On  a  prosecution  against  a  woman  and  others  for  a 
conspiracy  in  procuring  a  marriage  between  her  and  her  hus- 
band, the  husband  is  not  allowed  to  be  a  witness  in  support 
of  the  prosecution.  (3)  It  seems  to  be  the  better  opinion,  that 
a  wife  is  not  compellable  to  give  evidence  against  her  husband 
upon  a  charge  of  high  treason.  (4) 


(1)  Bentley  v,  Ckx>k,  cited  in  R. 
».  Clivigcr,  2  T.  R.  265,  269.  See 
Golvhi  «.  Fraser,  2  Hagff.  Eccl. 
C«.  277»  n.  Jourdaine  v.  Lefevre, 
I  Bap.  66.  Dale  v!  Johnson,  Str. 
56s.  Per  Lord  Eldon,  15  Ves. 
165. 

(2)  Grigg's  case.  Sir  T.  Rayin. 
1.  Sedgwick  v.  Watkins,  1  \e8. 
Jvn.  49.  It  may,  perhaps*  be 
thought  that  the  evidence  of  a  first 
wife  migfat  not  improperly  fall 
within  the  principle  of  the  excep- 
tions hereafter  noticed. 

(3)  R.  «.  Serf^eant  and  others, 
Ry.  k  Mo.  352,  before  Lord  Ten- 
terden,  upon  the  authority,  prin- 
cipally,  of  the  converse  case  of  R. 
r.  Locker,  5  Esp.  107,  onte.  It  is 
laid  down  in  Hale,  P.  C.  301,  that 
a  wonuin  is  not  bound  to  be  sworn, 
nor  to  give  evidence  against  another 
in  case  of  theft,  if  her  husband  be 

VOL.  f .  M 


concerned,  though  her  evidence  be 
material  against  another,  and  not 
directly  against  her  husband.  In 
adverting  to  this  passage,  .Lord 
EUenborough,  6  M.  &  S.  194,  ob- 
serves, that  admitting  the  authority 
of  the  passage,  it  assumes  that  the 
husband  was  under  the  criminal 
charge,  that  he  was  included  in  the 
sinud  cum  aliis.  See  the  case  of 
R.  V.  Smith  and  another,  ante.  That 
a  mere  expectation  of  benefiting 
the  husband,  as,  by  giving  evidence 
against  an  accomplice,  does  not  ex- 
clude, see  R.V.  Rudd,  Leach,  133. 
(4)  The  great  authority  of  Lord 
Hale  is  in  favor  of  the  wife  not 
being  compellable  to  give  evidence, 
Hale's  P.  C.  301 ;  see  also  Brownl. 
47.  Dictum  in  Grigg's  case.  Sir 
T.  Ravm.  cited  Gilb.  £v.  19,  and 


B.N.  P.  289,  con/ra. 
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Extent  ftf  the 
rule. 


Incompetency  of  Husband  or  Wife      [Ch.  1 1 . 

In  cftses  where  the  husband  or  wife  are  directly  ifltereited 
in  the  event  of  the  proceeding,  the  principle  of  the  rule  for  the 
exclusion  of  their  testimony  is  carried  to  its  full  extent.  Thus, 
it  has  been  held  that  a  wife  is  an  incompetent  witness  against 
her  husband,  although  the  marriage  took  place  after  the  wife 
was  served  with  the  subpoena  to  give  evidence  in  the  suit  (1) 


CoilMDtof 

hutbaod. 


Whether  the  rule  of  exclusion  is  to  be  relaxed,  where  a  hus- 
band consents  to  his  wife  being  examined  as  a  witness  against 
him,  is  left  somewhat  in  doubt  by  the  authorities.  In  a  case 
before  Lord  Hardwicke,  C.  J.,  he  would  not  suffer  a  woman  to 
be  a  witness,  though  her  husband  consented.  (2)  In  the  case 
of  Pediey  v.  WeUesley^  (3)  Chief  Justice  Best  expressed  his 
willingness  to  receive  the  evidence  o£  the  defendant's  wife,  if 
the  defendant  had  consented,  but  the  defendant  reftised  his 
consent.  Where  a  party  consents  that  bis  wife  shall  be 
examined  as  a  witness  against  himself,  there  can  be  no  violation 
.of  confidence,  which  is  a  principal  ground  of  the  rule  of  exclu- 
sion, but  the  probability,  that  if  such  evidence  were  generally 
admitted,  family  dissensions  might  be  increased,  is  not  altogether 
obviated  by  the  circumstance  of  consent. 


Extent  of  the 
rule. 

Collateral  pro* 
ceeilingt. 


Evidence 
tending  to 
criminate. 


Although  the  husband  and  wife  are  not  allowed^ to  be  wit- 
nesses against  each  other,  where  either  is  interested  in  the 
event  of  a  proceeding  whether  civil  or  criminal,  it  seems  to  be 
the  better  opinion,  that,  in  collateral  proceedings,  not  imme- 
diately affecting  their  mutual  interests,  their  evidence  is  re- 
ceivable, notwithstanding  it  may  tend  to  criminate  each  other, 
and  notwithstanding  the  testimony  of  the  one  contradicts  that 
of  the  other,  or  subjects  the  other  to  a  legal  demaind. 

According,  indeed,  to  the  rule  laid  down  in  the  case  of  the 
King  against  the  Inhabitants  of  Cliviger,  (4)  a  husband  or  wife 
ought  not  to  be  permitted  to  give  any  evidence  that  may  e?en 
tend  to  criminate  each  other.  In  that  case,  on  an  appeal 
against  an  order  of  removal  of  a  pauper  and  also  of  a  woman 


(1)  Pcdley  r.  Wcllcsley,  3  Car.  & 
P.  668. 

(2)  Basker  v.  Sir  W.  Dixie,  Rep. 


temp.  Hard.  264. 

(3)  3  C.  &  P.  558. 

(4)  2T.R.263. 
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as  his  wife,  the  respondents  having  proved  the  marriage,  the 
appellants  called  the  pauper,  for  the  purpose  of  proving  his 
former  marriage  with  another  woman,  but  he  swore  directly  the 
reverse;  they  then  called  the  woman  to  prove  the  alleged 
former  marriage.  The  Court  of  Quarter  Sessions  rqected  the 
witness ;  and  the  Court  of  King's  Bench  determined,  that  she 
was  not  competent  to  give  such  evidence.  Both  Mr.  Justice 
Ashmrst  and  Mr.  Justice  Grose,  the  only  judges  present  in 
Court,  were  of  opinion,  that  a  husband  and  wife  are  not  per- 
mitted, from  a  principle  of  public  policy,  to  give  any  evidence 
that  may  even  tend  to  criminate  each  other ;  that  the  objection 
is  not  confined  merely  to  cases,  where  they  are  directkf  accused 
of  a  crime ;  but,  even  in  collateral  cases,  if  their  evidence  tends 
that  woff,  it  shall  not  be  admitted ;  for  although  the  evidence 
of  the  one  could  not  be  used  against  the  other  on  a  subsequent 
trial  for  the  offence,  yet  it  might  lead  to  a  criminal  charge,  and 
cause  the  other  to  be  apprehended. 

The  authorities  relied  upon,  in  support  of  this  decision,  are 
a  passage  from  Lord  Hale*s  Pleas  of  the  Crown  (1)  and  the 
case  of  Broughton  v.  Harpur,  (2)  But  the  former  authority 
goes  no  farther  than  this,  that  the  wife  is  not  compellable  to 
give  any  evidence  charging  the  husband  with  an  ofience ;  the 
fttssage  is  '^  a  woman  is  not  bound  to  be  sworn,  or  to  give  evi- 
dence against  another  in  case  of  theft,  &c.,  if  her  husband  be 
concerned,  though  it  be  material  against  another,  and  not  di- 
rectly against  her  husband."  In  the  case  of  Broughton  v. 
Harpur y  where  the  plaintiff  made  title  to  lands  as  son  and  heir 
of  A.  B*  and  C.  D.  his  wife,  in  right  of  C.  D.,  and  the  de- 
fendant's case  was,  that  A.  B.  was  married  to  a  former  wife 
then  living,  Gould  J.,  admitted  the  woman,  to  whom  A.  B.  was 
supposed  to  be  married,  to  prove  the  former  marriage ;  but 
afterwards,  as  the  report  states,  the  same  cause  being  tried 
upon  the  same  title  between  the  same  parties.  Lord  Holt,  C.  J., 
leftued  to  admit  the  former  wife,  as  witness  to  prove  that  fact. 
The  note  of  the  case  is  very  short ;  and  it  is  not  stated  for  what 
reason  the  wife  was  considered  incompetent  on  the  second  * 

(1)  2  H.  P.  C.  301 .  (2)  2  Lord  Raym.  752. 
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trial.  The  objection  against  her  competency  on  the  first  trial 
was  on  the  ground  of  interest  \  and,  although  at  that  time  this 
cause  of  incompetency  was  not  accurately  defined,  it  is  now 
clearly  settled,  that  such  an  objection  could  not  be  supported, 
and  that  it  was  properly  overruled  on  the  first  trial.  These 
authorities,  therefore,  it  is  evident,  do  not  support  the  case  of 
the  King  v.  Inhabitants  of  CHviger,  to  the  extent  to  which  that 
case  has  gone ;  they  certainly  do  not  lead  to  the  conclusion, 
that  husbands  and  wives  are  not  permitted  to  give  any  evi- 
dence, in  collateral  cases,  that  has  a  tendency  to  crimi$uUe 
each  other. 

Th€  one  com-  The  rule  laid  down  in  the  case  of  the  King  v.  CUviger  was 
Ira^cttheoUier  °^^ch  discussed  in  a  late  case,  the  case  of  the  King  v. 
!?™"'^"*       I^^haMtants    of  AU  Saints  in   Worcester  (1),    in  which   the 

Court  of  King's  Bench  was  of  opinion,  that  it  had  been  ex- 
pressed in  terms  much  too  general  and  undefined.  That  case 
was  as  follows :  On  an  appeal  against  the  removal  of  Esther 
Newman,  otherwise  Esther  Willis,  to  the  parish  of  All  Saints, 
as  to  her  maiden  settlement,  the  respondents  called  a  woman 
of  the  name  of  Ann  Willis,  for  the  purpose  of  proving  this  fact, 
namely,  that  at  a  certain  time  she  married  one  G.  Willis.  The 
appellants  objected  to  her  competency,  alleging  that  they  were 
prepared  to  prove  his  marriage  with  the  pauper  at  a  subsequent 
time*  The  quarter  sessions  admitted  the  evidence  of  the  wit- 
ness, who  proved  her  marriage  with  G.  W.  about  fourteen 
years  ago ;  and  cohabitation  between  this  witness  and  G.  W., 
as  man  and  wife,  was  proved  by  other  evidence.  The  re- 
spondents then  proved,  that  the  pauper  gained  a  settlement  in 
her  own  right  in  the  appellant  parish,  and  that  she  had  about 
three  years  ago  married  G.  W. ;  and  this  marriage  was  proved 
as  well  by  the  pauper  herself,  as  by  a  witness  present  at  the 
time  of  the  marriage.  The  counsel  for  the  appellants  con- 
tended, that  the  evidence  of  Ann  Willis  ought  to  be  struck 
out.  But  the  court  of  quarter  sessions  overruled  the  objection, 
and  stated  the  case  for  the  opinion  of  the  Court  of  King's 
Bench.     In  the  course  of  the  argument,  which  took  place  on 

(1)  Easter  Term,  1817,  May  4,  MS.    6  M.  &  S.  194>  S.  C. 
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showing  cause  against  the  rule  for  setting  aside  the  judgment 
of  the  court  below,  the  case  of  the  King  v.  CUviger  was  brought 
into  discussion.  And  after  much  argument  the  Court  of  King's 
Bench  was  of  opinion,  in  the  first  place,  that  the  case  cited 
(admitting  it  to  its  utmost  extent)  did  not  show  the  evidence  to 
be  inadmissible  at  the  time  that  it  was  offered ;  for  the  wife, 
did  not  contradict  the  husband,  as  he  had  not  been  examined, 
— she  did  not  by  her  evidence  directly  criminate  him,  as  the 
proceeding  related  to  other  matters,  and  not  to  any  criminal 
charge  against  him, — and  her  evidence  could  never  be  used 
against  him,  nor  be  made  the  groundwork  of  any  future  crimi- 
nal proceeding;  the  evidence,  therefore,  was  unobjectionable 
when  received,  and  could  not  properly  be  expunged.  The 
Court  were  further  of  opinion,  that  the  rule,  laid  down  in  the 
case  of  the  King  v.  CUviger^  was  too  large  and  general ;  that 
the  former  wife  would  have  been  competent  to  prove  her  mar- 
riage, though  the  second  marriage  had  been  first  proved  by 
the  respondents ;  and  that  even  if  the  second  marriage  had 
been  proved  by  the  appellants,  still  she  would  be  competent^ 
and  the  respondents  in  reply  might  have  called  her  to  prove 
the  former  marriage ;  for  her  evidence  did  not  directly  crimi- 
nate the  husband,  and  never  could  be  used  against  him,  nor 
eould  he  ever  be  affected  by  the  judgment  of  the  Court  founded 
upon  such  evidence. 

The  cases  of  the  King  v.  CUviger y  and  the  King  v.  AU  Saints,  i?«  v.  B»<*- 
were  commented  on  very  fully  by  Lord  Tenterden  in  the  re- 
cent case  of  Rex  v.  Bathwick.  (1)  In  this  case,  which  arose 
upon  a  parochial  settlement,  the  respondents  called  a  witness 
of  the  name  of  Cook,  to  prove  that  he  was  married  to  the 
pauper  on  a  particular  day.  A  witness  named  Mary  Byrne, 
was  then  called  to  prove  her  own  marriage  with  Cook  on  a 
previ9us  day.  Lord  Tenterden*s  observations  tend  so  much  to 
the  elucidation  of  the  point  of  the  law  of  evidence  under  consi- 
deration, that  it  is  important  to  extract  them  at  length  as  far  as 
they  regard  the  matter  in  question. 

(I)  2  Barn.  &  Ad.  699-  See  also  Henman  o.  Dickinson,  5  Bing.  183. 
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"  The  question  arose  on  the  settlement  of  another  woman, 
considered  to  be  the  wife  of  Cook.  Cook  was  examined,  and 
proved  his  marriage  with  this  woman ;  but  he  was  not  asked, 
and  did  not  say,  that  he  had  not  been  previously  married  to 
the  witness  Mary.  The  witness,  Mary,  was  afterwards  called 
to  prove  her  previous  marriage  with  this  person.  In  depcksing 
to  this  marriage,  she  did  not  contradict  any  thing  that  he  had 
said.  I  notice  this  fact ;  but  we  do  not  mean  to  say,  that,  if 
she  had  been  called  to  contradict  what  he  had  sworn,  she 
would  not,  in  a  case  like  this,  have  been  a  competent  witness 
to  do  so.  It  is  not  necessary  to  decide  that  question  act  pre- 
sent ;  but  it  may  well  be  doubted,  whether  the  competency  of 
a  witness  can  depend  upon  the  marshalling  of  the  evidence^  or 
the  particular  stage  of  the  cause  at  which  the  witness  may  be 
called.  In  the  present  case,  however,  the  witnes3  not  havitig 
been  called  to  contradict  her  husband,  and  her  testimony  not 
being  inconsistent  with  the  fact  to  which  he  had  deposed,  her 
incompetence,  if  it  can  be  established,  can  be  so  only  upon  the 
authority  of  the  case  of  the  Kinff  v.  The  InhabUantt  of  CU^ 
viger{l).  The  authority  of  that  case  was  mudu  shaken  by  the 
decision  of  the  case  of  the  King  v.  The  Inhabitants  of  All 
SairUs,  Worcester,  (2)  in  which  Lord  Ellenborough  aaid> 
'  The  objection  rests  only  on  the  language  of  the  King  v.  Cfi- 
viger,  that  it  may  tend  to  criminate  him ;  for  it  has  not  an  im-  « 
mediate  tendency,  inasmuch  as  what  she  stated  could  not  be 
used  in  evidence  against  him.  The  passage  from  Lord  Hale 
(P.  C.  301,)  has  been  pressed  upon  us,  where  it  is  said  the 
wife  is  not  bound  to  give  evidence  against  another  in  a  case  of 
theft,  if  her  husband  be  concerned,  though  her  evidence  be 
materia]  against  another,  and  not  directly  against  her  husband. 
Admitting  the  authority  of  that  passage,  it  assumes  that  the 
husband  was  under  the  criminal  charge ;  that  he  was  included 
in  the  simul  cum  aliis.  But  if  we  were  to  determine,  without 
regard  to  the  form  of  proceeding,  whether  the  husband  was 
implicated  in  it  or  not,  that  the  wife  is  an  incompetent  vritness 
9S  to  every  fact  which  may  possibly  have  a  tendency  to  crimi- 

(1)  2  T.  R.  263.  (2)  6  M.  &  S.  194. 
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nate.her  husbandj  or  whicb^  connected  with  other  facts^  may 
perhaps  go  to  form  a  link  in  a  complicated  chaih  of  evidence 
against  him,  such  a  decision,  as  I  think,  would  go  beyond  all 
bounds ;  and  there  is  not  any  authority  to  sustain  it ;  unless, 
indeed,  what  has  been  laid  down,  as  it  seems  to  me,  some- 
what too  largely,  in  the  King  v.  Cliviger  may  be  supposed 
to  do  so/  The  decision  in  the  case  of  the  King  v.  C/tvi- 
ger  appears  to  have  been  founded  on  a  supposed  legal  maxim  of . 
policy,  via.  that  a  wife  cannot  be  a  witness  to  give  testimony  in 
any  degree  to  criminate  her  husband.  This  will  undoubtedly 
be  true  in  the  case  of  a  direct  charge  and  proceeding  against 
him  for  any  offence ;  but  in  such  a  case  she  cannot  be  a  wit- 
ness to  prove  his  innocence  of  the  charge.  The  present  case 
is  not  a  direct  charge  or  proceeding  against  the  husband.  It 
is  true,  that  if  the  testimony  given  by  both  be  considered  as 
true,  the  husband,  Cook,  has  been  guilty  of  the  crime  of 
bigamy ;  but  nothing  that  was  said  by  the  wife  in  this  case,  nor 
any  decision  of  the  court  of  session,  founded  upon  her  testi- 
mony, can  hereafter  be  received  in  evidence  to  support  an  in- 
dictment against  him  for  that  crime.  This  is  altogether  res 
inter  alios  acta;  neither  the  husband  nor  the  wife  has  any  in- 
terest in  the  decision  of  the  question,  and  the  interest  of  the 
parish  of  Pancras  required  that  the  illegality  of  the  second 
marriage  should  be  estabhshed,  if  it  was  in  fact  illegal." 


A  wife  may  be  a  witness,  in  an  action  between  third  persons  Action  be- 
tween \\ 

penons. 


not  immediately  afiecting  the  interest  of  the  husband,  though  ^^^"  ^^^'^ 


her  evidence  may  possibly  expose  him  to  a  legal  demand :  as, 
in  an  action  between  third  persons  for  goods  sold  and  deli- 
verjed,  to  prove  that  the  goods  had  been  sold  not  on  the  credit 
of  the  defendant,  but  on  her  husband's  credit.  (1)  This  evi- 
dence, it  may  be  said,  was  in  some  measure  against  the  hus- 
band, though  he  was  not  a  party  in  the  suit.  On  the  other 
hand,  it  is  to  be  observed,  that  a  person  is  compellable  to  give 
evidence,  though  it  subject  himself  to  a  legal  demand,  and  that 
to  reject  her  evidence  in  such  a  case  would  be  a  hardship  on 
the  defendant,  who  may  have  no  other  means  of  defending  him- 

(1)  Williams  r.  Johnson,  by  King,C.  J.,  1  Sir.  204.   Bull.  N  P.  287.  S.  C. 
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self  against  an  unjust  demand :  and  though,  upon  her  testi- 
mony the  defendant  might  have  a  verdict,  and  an  acdon  might 
afterwards  in  consequence  be  brought  against  the  husband^ 
she  would  not  then  be  admitted  as  a  witness,  nor  could  her. 
evidence  in  the  first  suit  be  produced  against  him. 

It  would  seem,  indeed,  that  the  principle  of  the  rule  was  not 
infi'inged  upon  by  requiring  a  wife,  when  called  as  a  witness  in 
a  suit,  in  the  event  of  which  her  husband  is  not  interested,  to 
answer  all  questions  which  might  be  demanded  of  her  husband; 
but  that  some  violation  was  done  to  the  principle  of  the  rule  of 
exclusion,  when  the  wife  is  compelled  to  prove  facts  upon  which 
the  husband  might  have  declined  giving  evidence,  in  conse- 
quence of  their  tendency  to  criminate  himself.  It  is  to  be  ob- 
served, however,  that  the  privilege  given  to  the  husband  in 
such  a  case,  is  partly,  though  not  entirely,  on  the  ground,  that 
what  he  says  would  be  admissible  evidence  against  himself, 
whereas  the  evidence  of  his  wife  could  not  be  used  against 
him. 


Convenatioiifl  With  respect  to  the  evidence  of  conversations  between  hos- 
bandTod  f^,  ^^^^  and  wife,  it  has  been  decided,  that  where  a  man  or  wife 
1*^**'  P"^*'     are  divorced  by  act  of  parliament,  a  wife  is  not  competent  to 


leged. 


prove  a  contract  made  by  her  husband  previous  to  the  divorce, 
on  the  ground  that  the  confidence  between  man  and  wife  should 
be  kept  for  ever  inviolable.  (1)  There  have  been  contrary  de- 
cisions at  nisi  priu$  as  to  the  point,  whether  the  widow  of  a 
deceased  person  is  a  competent  witness  for  a  defendant,  to 
prove  an  admission  by  her  husband  in  an  action  brought  by 
her  husband's  executors.  (2) 


(1)  Monroe  v,  Twisleton,  by  Lord 
Alvanley,  Peake's  Add.  Ca.  219» 
and  per  Lord  Ellenborough  in  A  ve- 
son  V.  Lord  Kinnaird,  6  East,  192. 
In  Scholey  e.  Goodman,  1  B.  349. 
The  Court  of  Common  Pleas  appear 
to  have  doubted,  whether  the  de- 
clarations of  a  wife,  having  a  se- 
parate maintenance,  were  admis- 
sible to  &hew  that  she  was  living 
in  adultery;  see  Hodgkinson  v. 
Fletcher,  aiUe,  4  Campb.  70. 


(2)  In  Doker  t?.  Hasler,  Ry.  &  Mo. 
198,  by  Best,  C.  J.,  the  evidence 
was  rejected ;  and  see  per  Lord  El- 
lenborough in  the  course  of  the 
argument  in  Aveson  v.  Lord  Kin- 
naird.  6  East,  192.  In  Beveridjfe 
V.  Minter,  1  C.  &  P.  364,  by  Lord 
Tenterden,  C.  J.,  the  evidence 
was  received.  A  distinction  may, 
perhaps,  be  drawn  between  cases, 
where  the  wife  is  called  topnrre 
a  conversation   to   which  henelf 
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It  is  settled,  that  a  wife  is  incompetent,  as  well  after  as  Non-acccas. 
before  the  death  of  her  husband,  to  prove  the  fact  of  non- 
access,  that  is  to  say,  of  the  absence  of  the  fact  or  the  oppor- 
tnnity  of  sexual  intercourse  with  her  husband,  in  whatever 
form  the  legal  proceeding  may  be,  and  whoever  may  be  parties 
to  it  This  rule  is  established,  independently  of  any  possible 
motives  of  interest  in  the  particular  case,  upon  principles  of 
public  policy.  (1) 

There  are  several  exceptions  to  the  general  rule  upon  this  Exceptions, 
subject,  where,  from  the  nature  of  the  inquiry,  the  information 
to  be  expected  is  peculiarly  within  the  knowledge  of  the  hus- 
band or  wife,  and  where  to  exclude  such  evidence  would  oc- 
casion insecurity  to  that  relation  of  society,  which  it  is  the 
object  of  the  rule  to  protect.  It  has  been  before  observed, 
that  the  authorities  for  admitting  the  wife's  evidence,  in  such 
eiccepted  cases,  in  favour  of  her  husband,  are  equally  autho- 
rities for  receiving  it,  where  it  operates  against  him.  (S) 


A  wife  is  a  competent  witness  against  her  husband  on  any 
charge  which  afiects  her  liberty  or  person,  (as,  a  forcible  mar- 
riage,) although  she  has  voluntarily  cohabited  with  him.  (3)    A  Forcible  mar- 

riage. 


and  her  hnebaod  were  the  onlv 
parties^  and  other  cases  in  which 
her  evidence  might  be  material 
against  her  husband's  executors. 
See  also  Humphreys  v.  Boyle,  2  M. 
&  M.  140,  where  a  wife's  declara- 
tions during  coverture,  were  receiv- 
ed in  a  suit  brought  by  her  admi- 
nistratrix against  the  husband. 

(1)  R.  9.  Rooke,  I  Wils.  340. 
R.  9.  Kea,  1 1  East,  132.  R.  v.  Luffe, 
8  East,  203.  In  Goodright  v.  Moss, 
Gowper,  590,  Lord  Mansfield  says, 
that  It  is  a  rule  founded  in  decency, 
moralitv,  and  policy,  that  husband 
and  wife  shall  not  be  allowed  to 
say,  after  marriage,  that  they  have 
had  no  connexion,  and  therefore, 
that  the  offspring  is  spurious,  more 
especially  tne  mother,  who  is  the 
offending  party.  The  incompetency 
of  mamed  people  to  prove  non- 
access,  has  occasionally  been  rested 
on  the  grounds  of  necessity  or  of 


interest,  which  grounds,  however, 
will  not  support  all  the  authorities. 
The  wife  seems  to  be  competent  to 
prove  access,  where  no  question  of 
mterest  is  involved ;  and  it  would 
seem,  that  in  such  a  case,  her 
statements  as  to  non-access  might 
be  used  to  contradict  her.  See 
PendrelF  p.  Pendrell,  Str.  925, 
B.  N.  P.  287. 

(2)  Per  Lord  Tenterden,  C.  J., 
in  BL  v.  Sergeant,  Ry.  &  Mo.  354, 
by  Gibbs,  C.  J.,  in  R.  v.  Perry, 
cited  ib. 

(3)  Per  Hullock,  B.,  Wakefield's 
case,  2  Russ.606.  Swenden's  case, 
4  Howell's  St.  Tr.  575.  R.  v. 
Perry,  1794.  Hawk.  P.  C.  b.  1, 
ch.  41,  s.  13.  The  wife  was  there 
called  for  her  husband;  see  this 
case  mentioned  by  Lord  Ten- 
terden, C.  J.,  in  R.  V.  Sergeant, 
Ry.  &  Mo.  354.  Fulwood's  case, 
1  Hale,  P.  C.  302.     1  Com.  444. 
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Rapt. 


Aasault. 


wife  may  be  a  witness  on  the  prosecution  of  her  husband  for  a 
rape  committed  on  her  person*  (1)  On  an  indictmeDt  against  a 
man  for  beating  his  wife.  Lord  Raymond  suffered  her  to  give 
evidence.  (2) 


Malicious 
•hoodog. 


On  the  trial  of  an  indictment  against  a  man  for  shooting  at 
his  wife,  the  evidence  of  the  wife  was  ruled  to  be  admissible 
against  the  husband;  but  Holroyd,  J.,  thought  that  the  wife 
could  only  be  permitted  to  prove  such  facts  as  could  not  be 
proved  by  any  other  witness.  (3) 


Articles  of 
ptace. 


A  wife  is  permitted  to  exhibit  articles  of  the  peace  against 
her  husband :  (4)  and  the  Court  will  not  receive  affidavits  on  the 
part  of  the  defendant,  to  contradict  the  truth  of  the  articles  ex- 
hibited against  him,  and  prevent  his  giving  surety.  (5)  So,  an 
affidavit  of  a  married  woman  has  been  admitted  to  be  read,  on 


The  authorities  are  somewhat  con- 
tnulictory  as  to  the  competency  of 
the  wife  uter  a  voluntary  cohabition. 
Hawkins  says,  that  it  was  ruled  in  R. 
o.  Perry,  that  the  wife  was  a  compe- 
tent witness  for  or  against  her  hus- 
band on  a  trial  of  an  indictment 
for  a  forcible  marriage,  although 
she  had  cohabited  witn  him  from 
the  dav  of  the  marriage ;  and  in  R. 
V,  Wakefield  and  others,  Lancaster 
Spr.  Ass.  1827,  cited  2  Russell  on 
Crimes,  706,  for  a  conspiracy,  in 
unlawfully  taking  Ellen  Turner, 
and  procuring  her  to  be  married, 
Hullock,  B.,  received  the  evidence 
of  the  wife,  as  being  admissible  on 
the  ground  of  necessity,  even  sup- 
posing that  the  marriage  was  valid, 
and  also  on  the  ground  that  the 
defendant  could  not  take  advantage 
of  his  own  wrong.  There  was  a 
second  count  charging  force,  which 
was  not  supported  by  the  evidence ; 
Hullock,  B.,  observed,  that  he  had 
seen  a  report  of  R.  r.  Perry,  from 
which  it  appeared,  that  the  wife 
was  held  to  be  a  competent  witness, 
though  no  force  was  used  in  the 
abduction.  As  to  the  effect  of  force 
in  such  cases,  see  further,  I  Comm. 
444.    1  Hale,  P.  C.  302.    4  Mod.  3. 


Str.633,  Cro.Car.488.  Ventr.a43. 
2  Hawk.  c.  46. 

(1)  Lord  Audley*s  case,  1  St  TV. 
393.  3  Howell's  St.  Tr.  413.  Hut- 
ton,  1 16.  1  Hale,  P.  C.  301.  Hawk, 
b.  2,  c.  46,  s.  77.  Probyn,  J.,  in 
Rep.  temp.  Hard.  83,  B.  N.  P.  287. 

1  Bl.   Comm.  443.    See  Grigg^i 
case.  Sir  T.  Ravm.  1  Gilb.  Ev.  120. 

2  Kel.  403.    Ca.  temp.  Hard.  83. 

(2)  Ayre's  case,  1  Str.  633.  Lsdy 
Lawley's  case,  B.  N.  P.  287.  Jig- 
ger's case,  1  East,  P.  C.  454.  Hie 
ezceptidn  extends  to  dying  decla- 
rations. Woodcock's  case,  2  Leach, 
Cr.  C.  563.  John's  case,  1  East, 
P.  C.  357. 

(3)  Whitehouse's  case,  by  Gar- 
row,  B.  and  Holrovd,  J.,  2  Russell 
on  Crimes,  606.  Mr.  J.  Hdro^ 
cited  the  case  of  Jagger,  1  East, 
P.  C.  454,  where  a  wife  was  allow- 
ed to  prove  the  fact  of  a  poisoned 
cake  having  been  given  her  by 
her  husband.  See  R.  v.  Ferrers, 
1  Burr.  635.  R.  o.  Mead,  1  Borr. 
542.    R.  V.  Bowes,  1  T.  R.  698- 

(4)  Bull.  N.  P.  287. 

(5)  Lord  Vane's  case,  2  Str.  1202, 
more  fully  stated  from  Mr.  Ford's 
MS.  in  13  East,  171,  n.  (/i.);  R-^* 
Dohcrty,  ib.  S.  P. 


Sect.  2.] 
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an  application  to  the  Court  of  King's  Bench  for  an  information 
against  her  husband,  for  an  attempt  to  take  her  away  by  force 
after  articles  of  separation :  (1)  and  it  would  be  strange,  says 
Mr.  Justice  Buller,  to  permit  her  to  be  a  witness  to  ground  a 
prosecution,  and  not  afterwards  to  be  a  witness  at  the  trial.  (S) 

Upon  an  appeal  against  an  order  of  bastardy  in  the  case  of  Socrttfacu, 
a  married  woman,  Lord  Hardwicke  and  the  other  judges  held, 
that  she  was  a  competent  witness  to  prove  her  criminal  con- 
nection with  the  defendant,  though  her  husband  was  interested 
both  in  the  question  and  the  event  of  the  appeal ;  because  such 
a  fact,  so  secret  in  its  nature,  can  scarce  ever  be  proved  by 
other  evidence.  (S)  And,  by  a  parity  of  reason,  said  Lord 
EUenborough,  in  the  case  of  the  Ki/ng  v.  Luffcj  (4)  it  should 
seem,  if  she  be  admitted  as  a  witness  of  necessity,  to  speak  to 
the  fiict  of  the  adulterous  intercourse,  it  might  also,  perhaps, 
be  competent  for  her  to  prove,  that  the  adulterer  alone  had 
that  sort  of  intercourse  with  her,  by  which  a  child  might 
be  produced  within  the  limits  of  time  which  nature  allows 
for  parturition.  But  this  is  only  from  the  necessity  of  the 
thing.  (5) 


(1)  Lady  Lawley's  case;  Bull. 
N.  P.  287.  Mary  Mead's  case,  1 
Burr.  543. 

(2)  Bull.  N.  P.  287.  In  the  case 
of  Annesley  v.  Lord  Anglesea,  17 
Howell,  1276,  the  Court  were  of 
opinioB,  that  a  wife  miffht  give 
evidence  as  to  her  husband's  credi- 
bility upon  oath.  See  1 3  Howell's 
St.  T.  681,  as  to  the  words  or  ac- 
tions of  a  wife  being  evidence 
igunst  her  husband  under  the  cir- 
comstances  of    Sir  T.   Fenwick's 


(3)  R.  V.  Reading,  Rep.  temp. 
Hard.  82.  See  Cope  v.  Cope,  M. 
&  R.  276.  R.  V.  Bedell,  Andr.  8. 
Gilb.  Ev.  1 39.  R.  V,  Luffe,  8  East, 
203,  /i0-a,  chapter  on  Presump- 
timu.  In  R.  V,  Reading,  it  was 
considered  that  the  wife  could  not 
establish  the  whole  case,  but  that 
additional  evidence  must  be  pro- 
duced of  the  absence  of  the  hus- 
band. 


(4)  8  East,  203.  In  an  action  on 
a  malicious  prosecution,  the  evi- 
dence of  a  wife  ffiven  on  the  trial 
of  the  indictment  has  been  received 
from  necessity ;  that  of  her  husband, 
though  he^was  the  defendant,  being 
received  on  the  same  ground.  John- 
son V,  Browning,  B.  N.  P.  15.  In 
the  Court  of  Justiciary  in  Scotland, 
a  wife  was  admitted  as  a  witness 
for  her  husband  on  a  trial  for  mur- 
der, to  prove  that  at  the  time  of 
the  blow  given,  the  deceased  was 
in  the  act  of  adultery  with  her. 

(5)  In  Cope  V.  Cope,  M.  &  R. 
276,  Mr.  J.  Alderson  directed  the 
jury,  that  if  they  were  not  satisfied 
that  the  husband  did  not  avail  him- 
self of  the  opportunity  of  inter- 
course, the  presumption  of  legiti- 
macy was  not  to  be  rebutted,  by  its 
being  shewn  that  other  men  had 
also  sexual  intercourse  jvith  the 
woman.  Vide  infra,  Presumptive 
Evidence. 
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Incompetency  of  Husband  or  Wife     [Ch.  1 1 . 


Declarations 
and  letters. 


The  rule  in  question  has  no  application  to  cases  where  the 
wife,  who  is  not  produced  as  a  witness,  has  acted  for  the  hus- 
band in  his  business  and  by  his  authority  and  consent,  and 
where,  by  adopting  her  acts,  he  is  bound  by  any  admission  or 
acknowledgment  made  by  her  respecting  that  business.  Cases 
of  this  description  belong  to  the  doctrine  of  admissions.  (1) 
To  the  same  doctrine  also  belong  the  various  cases  in  which  it 
has  been  determined,  that  the  letters  or  declarations  of  a  wife 
are  not  admissiUe  either  for  or  against  her  husband,  even 
where  her  acts  are  the  cause  of  the  suit,  or  when  she  is  living 
separately  from  him,  or  when  the  husband  is  suing  in  her  right 
as  executrix.  (S)  The  distinctions  as  to  the  cases  in  which  the 
letters  or  declarations  of  a  wife  are  properly  to  be  considered 
in  the  nature  of  facts  not  depending  on  her  credUt,  will  be  more 
properly  considered  in  the  chapter  treating  of  hearsay  evi- 
dence. The  evidence  of  a  husband's  demeanor,  upon  hearing 
statements  made  by  his  wjfe,  and  which  are  proved  by  a  third 
person,  also  belongs  to  the  same  branch  of  evidence.  (3) 


Wife  of  party. 


With  respi^t  to  the  question,  who  is  to  be  considered  a  wife 
so  as  to  be  rendered  an  incompetent  witness  by  the  rule  under 
consideration,  it  is  settled,  that  upon  an  indictment  for  bigamy, 
after  the  proof  of  the  first  marriage,  the  woman  subsequently 
married  is  a  competent  witness  against  the  prisoner,  although 
the  legality  of  the  first  marriage  cannot  be  said  to  be  deter- 


(l)  Emerson  v,  Blonden,  1  Eap. 
142.  1  Str.  627.  B.  P.  N.  287. 
Anderson  v,  Saunderson,  1  Holt, 
N.  P.  C.  591.  White  v.  Cayler,  6 
T.  R.  176;  Clifford  v.  Burton,  1 
Bing.  199.  Gregory  v.  Parker,  1 
Campb.  394.  Palethori$  v,  Fur- 
niHh,  2  Esp.  511,  n.  15  Ves.  159. 
Hall  9.  Hall,  2  Str.  1094,  appa. 
rently  overruled.  Gary  v.  Adtuns, 
4  Campb.  94.  Where  a  wife's  de- 
claration as  to  money  of  which  she 
had  the  exclusive  custody  wa?  re- 
ceived. See  Aveson  v.  Lord  Kin- 
naird,  6  East,  188.  Humphreys  v, 
Boyle,  1  M.  &  Rob.  140,  as  to  de- 
clarations of  wife  concerning  a  debt 
dne  to  her  ditm  sola. 

(2>  Dunn  ©.  White,  7  T.  R.  112. 
Kelly  o.  Small,  2  Esp., 7 16.    Hodg. 


kinson  v.  Fletcher,  4  Campb.  70. 
Winsmore  v.  Greenback,  Willes, 
577.  Alban  v,  Bitchell,  6  T.  R.  680. 
Barron  v,  Grillard,  3  V.  &  B.  165, 
Baker  V.  Morley,  B.  N.  P.  28. 

(3)  Where  a  wife  detailed  to  a 
surgeon,  in  the  presence  of  her 
husband,  the  circumstances  under 
which  her  husband  had  murdered 
her  child,  the  evidence  was  rejected 
by  Garrow,  B.,  in  a  case  tried  upon 
the  Midland  circuit;  But  such  a 
case  obviously  was  not  affected  by 
the  principle  of  exclusion  discussed 
in  the  present  chapter ;  the  effect 
of  the  evidence  depended  on  the 
fact  of  the  husband's  demeanor, 
upon  hearing  such  a  statement  by 
whomsoever  made. 


Sect.  2.] 


of  the  Party. 


173 


ndioed  before  the  prisoners,  conviction. (1)  On  an  appeal 
against  the  removal  of  a  woman,  as  the  widow  of  A*  B*  A^- 
cea$ed,primdfacie  evidence  of  the  marriage  having  been  pro- 
duced on  the  part  of  the  respondents,  the  Court  of  King's 
Bench  determined,  that  the  woman  was  a  competent  witness, 
on  the  part  of  the  appellants,  to  disprove  the  marriage.  (S) 
Where  a  witness,  produced  by  the  defendant,  had  lived  with 
the  plaintiff  as  her  husband  during  the  time  of  the  tvansae- 
tions,  to  which  he  was -called  to  speak,  but  had  ceased -to  live 
with  her,  when  her  former  husband,  who  had  been  absent  from 
England  upwards  of  thirty  years  and  was  supposed  to  be  dead, 
returned  to  England,  it  was  held  that  there  was  no  objection 
to  her  evidence.  (S) 

Though  a  person  has  always  held  out  a  woman  to  the  world 
as  his  wife,  it  has  been  decided,  that  she  is  not  therefore  incom- 
petent to  give  evidence  in  any  legal  proceeding,  in  the  event  of 
which  that  person  is  interested.  (4) 

Section  III. 

THE  EXCLUSION  OF  MATTERS  DISCLOSED  IN    PROFESSIONAL 

CONFIDENCE. 

0  a 

Communications  made  on  the  faith  of  •  that  professional  con-  General  rule, 
fidence  which  a  client  reposes  in  his  counsel,  attorney,  or  soli- 


(1)  1  Hale  P.  C.  393.  B.  N.  P. 
287. .  1  East,  P.  C.  489,  and  see 
Standen  o.  Standen,  Peake,  33.. 

(2)  R.  V.  Bramley,  6  T.  R.  330. 
R.  V.  St.  Peters,  Burr.  Sett.  Ca.  25. 
8.  P.,  and  see  Wells  v.  Fisher, 
npra. 

(3)  Wells  V.  Fisher,  1  Mo.  &  Ro. 
99.  nom.  Wells  v,  Fletcher,  5  C.  & 
P.  12.  The  case  appears  to  have 
been  decided  on  the  ^p^und  of  ab- 
seoce  of  bias,  which  is  not  the 
principle  on  which  the  objection 
toras.  But  where  there  is  not  a 
legal  marriage  there  appears  to  be 
Doaa^ority  for  excluding  the  evi- 
deoce. 

(4)  Batthews  V.  Galindo,  4  Bing. 


610.  The  point  was  considered 
doubtftd  in  Campbell  v.  Twemlow, 
1  Price,81,  and  Lord  Kenyon  ruled, 
that  a  prisoner,  who  had  called  a 
woman  as  his  wife,  during  a  tiial, 
was  estopped  from  calling  her  as  a 
witness  upon  the  same  tnal.  Ches. 
Cir.  1782,  cited  by  Chief  Baron 
Richards,  in  Campbell  v.  Noconlow, 
ubi  supra.  See  Adey*s  case.  Leach, 
243.  Mace  v.  Cadell,  Cowp.  233. 
Lord  Kenyon's  decision  is  ap* 
proved  of  by  Park,  J.,  in  Batthewa 
9.  Galindo.  It  would  seem,  how- 
ever, improper  to  exclude  compe- 
tent testimony  in  consequence  of 
the  misrepresentation  of  a  party. 


174 


Exclusion  of  Matters  disclosed      [Ch.  11. 


Principle. 


citor,  are  not  allowed  to  be  revealed  in  a  court  of  justice  to 
the  pirejudice  of  the  client.  The  expediency  of  this  rule  must 
depemdy  not  on  the  impropriety  of  violating  the  confidence  re- 
posed^ but  on  a  consideration  that  the  collateral  inconvenience 
which  would  ensue,  if  no  such  confidence  were  reposed,  would 
preponderate  over  the  direct  mischief  produced  by  the  chance 
of  mindecision  or  failure  of  justice  resulting  from  the  want  of 
evidence.  If  in  the  cases  within  the  operation  of  the  rule,  the 
only  c  onfidence  reposed  was  a  confession  of  guilt  or  dishonesty, 
the  rule  would  be  obviously  detrimental  to  the  interests  of  jus- 
tice ;  but  it  is  conceived,  that  in  a  multitude  of  instances,  a 
persoa  possessed  of  just  rights  would  be  materially  impeded  in 
vindiciiting  them,  if  every  communication  made  to  his  profes- 
sional adviser  might  be  used  against  him ;  if  such  were  the  law, 
it  wouM  be  necessary,  in  self-defence,  to  accompany  all  commu- 
nications made  to  a  professional  adviser,  with  a  statement  of  the 
several  circumstances  and  explanations, , which,  however  unne- 
cessary for  the  purpose  of  the  communication,  would  be  requi- 
site to  prevent  it  firom  being  unfairly  used.  And  it  is  to  be 
observe^)  that  the  evidence  in  question,  being  generally  a  spe- 
cies of  ihearsay  evidence,  is  open  to  much  objection  upon  that 
ground,  especially  as  it  would  generally  be  delivered  either 
by  a  Very  favorable  or  a  very  hostile  witness. 


Natare  of  pri- 
▼ilege. 


The  privilege  is  that  of  the  cUent  and  not  of  the  professional 
adviser ;  an  attorney  will  not  be  allowed,  against  his  client's  will, 
to  discloee  matters  of  professional  confidence,  though  himself 
willing  to  do  so.  (1)  The  client  may  waive  his  privilege.  (2) 
But  he  ii>  not  to  be  considered  as  waiving  it,  by  calling  his 
attorney  as  a  witness.  (3) 


With  respect  to  the  character  and  situation  of  the  persons 


(1)  B.  N.  P.  284.  Wilson  v. 
RMtall,  4  T.  R.  759.  Sandford  v. 
Keosinirton,  2  Ves.  Jun.  189. 

(S)  Merle  o.  More,  R.  k  M.  390. 
In  this  case  the  person  waiving  tiie 
privilege  was  not  a  party  to  the 
auit. 


C3)  Waldron  e.  Ward,Styl.  449. 
Vaillant  ft,  Dodemead,  2  Atk.  524. 
The  ease  decides  that  he  cannot  be 
examined  as  to  confidential  ooa- 
munieations  unconnected  with  tlie 
subject  of  the  questions  in  chief. 


Sect.  3.]        in  Professional  Ckmfidenee. 
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receiving  the  communications,  it  is  to  be  'observed,  that  this  Communica- 


professional  privilege  extends  to  the  three  cases  of  counsel,  at- 
tomeyj  and  solicitor.  (1) 


tioos  to  what 
pereons  privi- 
lee 


A  person  who  acts  as  interpreter  (S)  or  agent,  (3)  as  the 
oj;gan  of  commmiication  between  an  attorney  and  his  client, 
stands  precisely  in  the  same  situation  as  the  attorney  himself; 
be  is  considered  as  the  organ  of  the  attorney,  and  is  under  the 
same  conditions  of  secresy^  An  attorney's  clerk  (4)  cannot  he 
called  to  prove  a  confidential  communication.  A  barrister's 
clerk  cannot  be  called  to  prove  the  date  of  his  master's  re- 
tainer. (5)  . 

But  a  person,  though  by  profession  an  attorney,  if  he  be  not 
employed  in  the  particular  business  which  is  the  subject  of  in- 
quiry, as  where  he  is  undersheriff  at  the  time,  is  not  precluded 
from  giving  evidence,  though  he  may  have  been  consulted  con- 
fidentially. (6)  And  it  has  been  ruled,  that  a  person  who  was  con- 
sulted confidentially,  on  the  supposition  of  his  being  an  attor- 
ney, when,  in  fact,  he  was  not  one,  is  compellable  to  answer.  (7) 


(1)  Wilson  V,  Rastall,  4  T.  R. 
759.  Waldron  v.  Ward,  SQrl.  449. 
In  Bailie's  case,  21  St.  Tr.  358, 
a  witness  objected  to  be  examined 
respecting  confidential  communica- 
tions between  himself  and  the  op- 
posite party  in  a  cause,  at  his  client's 
request,  where  he  was  calted  on 
by  his  client  to  disclose  them.  In 
Cfurrey  v.  Walter,  1  Esp.  456,  it 
was  held  to  be  at  the  option  of  a 
counsel  to  relate  what  was  stated 
by  him  in  making  a  motion  before 
the  Conrt ;  it  would  seem  that  this 
was  not  on  the  ground  of  confidence, 
but  of  the  privilege  of  counsel.  It 
would  seem  that  an  arbitrator  had 
the  like  privilege,  not  on  the  ground 
of  confidence,  but  of  protection  to 
his  situation,  Ellis  v.  Soltan,  dted 
4  C.  &  P.  327.  Johnson  v.  Durant, 
Md.  Habershaw  v.  Treby,  3  Eap. 
38.  In  Martin  v,  Thornton,  4  Esp. 
181,  the  arbitrator  was  examined. 
In  Sparke  v.  Middleton,  1  Keb.  505, 
pi.  68,  the  counsel  for  the  defendant 


was  called  by  the  plaintiff  and  was 
allowed  to  take  a  special  oath. 

(2)  Du  Barre  v.  Livetti,  Peake, 
78,  recognized  4  T.  R.  756. 

(3)  Parkins  v.  Hawkshaw,  2  St. 
239»  whether  the  privilege  extends 
to  the  executor  of  an  attorney.  See 
Fenwickv.  Reed,  1  Mer.  114. 

(4)  Taylor  v,  Foster,  2  C.  &  P. 
195.  R.  V,  Upper  Boddington,  8 
D.  &  R.  732. 

(3)  Footeo.  Hayne,  R.&M.  165. 

(6)  Wilson  9.  Rastall,  4  T.  R. 
753.  See  Rex  v.  Brewer,  6  C.  &  P. 
363.     Hill  9.  EUiot,  5  C.  &  P.  436. 

(7)  Fountain  p.  Young,  6.  Esp. 
113.  Sir  D.  Evans,  in  his  edition 
of  Pothier,  suggests  that  it  follows 
from  Wilson  v.  Rastall,  that  com- 
munications to .  a  conveyancer  are 
not  privileged,  when  made  to  him 
in  that  capacity,  though  he  may 
happen  to  be  a  counsel  or  attorney. 
But  in  Farquano  v.  Knight,  2  M. 
&  Wei.  100,  it  was  said  by  Lord 
Abinger,  C.  B.,  that  it  was  no  olv 
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Medical  ad- 
viien. 


Friends. 


The  professional  privilege  is  confined  to  the  cases  which 
have  been  enumerated.  (1)  There  are,  indeed,  caaea,  said  Mr. 
Justice  Buller,  in  the  case  of  fVihon  v.  ItastaU,  to  which  it  is 
much  to  be  lamented  that  the  law  of  privilege  is  not  extended ; 
those  in  which  medical  persons  are  obliged  to  declare  the  infimnar 
tion  which  they  have  acquired  by  attending  in  their  professional 
characters.  (S)  This  point  was  much  considered  in  the  Ihtckeit 
of  Kingston's  case,  where  Sir  C.  Hawkins,  who  had  attended 
the  duchess  as  a  medical  man,  was  compelled  to  disclose  what 
had  been  committed  to  him  in  confidence.  (3)  Lord  Kenyon, 
in  the  same  case  of  Wilson  v.  Masttdlf  observed,  if  a  iHend 
could  not  reveal  what  was  imparted  to  him  in  confidence,  what 
is  to  become  of  many  cases  even  affecting  life,  for  instance  Dr. 
RatcUff"*  case :  (4)  and  if  the  privilege  claimed  extended  to 
all  cases  and  persons.  Lord  W.  Russell  died  by  the  hands  of  an 
assassin  and  not  by  the  hands  of  the  law ;  for  his  friend,  Lord 
Howard,  was  permitted  to  give  evidence  of  confidential  conver- 
sations between  them.  (5) 


Bankers. 


Stewards. 


The  bankers  of  one  of  the  parties  in  a  cause  are  bound  to  an- 
swer as  to  the  amount  of  the  balance  of  sbch  party  on  a  particular 
day.  (6)  And  a  steward  is  not,  like  the  legal  adviser  of  a  party, 
protected  by  his  relative  situation,  from  the  disclosure  of  his 
knowledge  of  the  affairs  of  his  employer,  and  of  the  existence 
and  contents  of  instruments,  with  which  he  has  become  ac- 


jection  to  an  attomejr's  privilege 
that  a  document  was  brought  to 
him  in  the  character  of  a  scrivener, 
for  that  Lord  Nottingham  had  laid 
it  down,  that  he  would  not  compel 
a  scrivener  to  disclose  communi- 
cations made  to  him.  Harvey  v. 
Clayton,  2  Swanst^  221,  n.  Anon, 
Skinn.  404.  In  the  same  ease, 
Parke,  B.,  observed,  that  it  would 
be  difficult  to  say  Uiat  a  licensed 
conveyancer  was  privileged  as  such. 
(I)  4  T.  R.  758.  Vaillant  v. 
Dodemead,  2  Atk.  524.  2  Swanst. 
221.  Stone  v.  Lord  6.  Lennox, 
Lord  Chancellor's  Cond.  West, 
Nov.  4,  1836.  It  was  formerly 
thouffht  that  a  trustee  was  privi- 
leged, B.  N.  P.  184. 


(2)  4  T.  R.  759.  See  also  R.  «• 
Gibhons,  1  C.  &  P.  97.  R-  •• 
Sparkee,  cited  in  Peake's  N.  P.  C 
77,  Du  Barre  o.  Let^tte.  Whether 
the  extension  of  professional  ooafi' 
dence  to  medical  practitioosn 
would  be  expedient,  may  admit  of 
considerable  questbn. 

(3)  20  HoweU's  StTr.  613, 6M. 

(4)  18  Howell's  St.  Tr.428. 
(6)  9  Howell's  St.  Tr.  599.    It 

may,  with  great  reason,  be  question- 
ed, whether,  taking  into  coDaideiip 
tion  all  the  circumstances  of  Un^ 
Russell's  trial,  it  is  not  too  mnchto 
affirm  that  he  died  by  the  bands  of 
the  law. 

(6)  Loyd  0.  Freshfield,  2  C.  &  P* 
329. 
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quainted  in  consequence  of  his  employment.  (1)  A  confession  Clei^ymtn. 
to  a  clergyman  is  not  privileged.  {2) 

In  a  ease  at  niW  prttM^  where  a  clerk  to  the  commissioners  Clerk  to  com- 
of  the  property-tax  was  called  to  prove  the  defendant  a  collector,        ^^"' 
and  refused   to  give  evidence,   on  the  ground  of  his  having 
taken  an  oath  of  office  not  to  disclose  what  he  should  learn  as 
clerk  respecting  the  property-tax,  except  with  the  consent  of 
the  commissioners  or  by  force  of  an  act  of  parliament,  the 
Court  held,  that  this  oath  would  not  exempt  the  witness,  and  ^^^  of  office 
that  it  must  be  construed,  as  containing  an  implied  exception 
of  the  evidence  which  he  might  be  called  to  give  in  courts  of 
justice  in  obedience  to  the  writ  of  subpoena.  (3)    In  an  early 
case,  (4)  indeed,  where  the  defendant  pleaded,  to  an  action  of 
debt  on  a  bond,  the  statute  against  buying  and  selling  of  offices, 
and  called  a  witness  to  show  on  what  occasion  the  bond  was 
given,  Lord  Holt  is  said  to  have  refused  his  evidence,  because 
it  appeared,  that  he  was  privately  intrusted  to  make  the  bargain, 
and  to  keep  it  secret.     But  the  principle  and  authority  of  this 
case  seem  to  have  been  over-ruled  by  that  of  Wilson  v.  Ras- 
taU,,  and  the  later  decisions  on  this  subject. 

With  respect  to  the  nature  of  the  communications  which  are  Wfaatcommn. 

nications  prm- 
leged. 

t 

(1)  Lord  Falmouth  v.  Moss,  ]  1  decided  in  Gilham's  case,  R.  &  M. 
Price,  455.  The  question  related  Or.  Cas.  194,  that  the  privilege  did 
to  the  points,  whether  a  steward  not  extend  to  cleris^ymen,  but  that 
could  be  allowed  to  say,  that  an  he  would  never  compel  a  clergy- 
ancestor  of  his  employer  granted  man  to  disclose  communications 
a  certain  lease,  and  whether  that  an-  made  to  him  by  a  prisoner;  hut  if 
cestor,  under  deeds  in  his  employer's  he  chose  to  disclose  them,  he  should 
pottession,  took  an  estate  for  life,  receive  them  in  eridence.  He  also 
The  Court  guarded  themselves  from  observed,  that  the  confi'dence,  in  the 
deciding  whether  a  steward  could  case  of  attornies,  was  a  great  ano- 
be  asked  general  questions  as  to  maly  in  the  law.  A  confession  to 
his  employer's  title  and  as  to  deeds  a  Popish  priest  has  been  held  not 
in  his  possession.  That  stewards  to  be  privileged.  Butler  v.  Moore, 
are  not  privileged,  see  Vaillant  v.  Macnally,  253.  In  Du  Barre  v, 
Dodemead,  2  Atk.  524.  Per  BuUer,  livette,  Peake,  108,  Lord  Kenyon 
J.,  4  T.  R.  756.  apparently  dissents  from  the  deci- 

(2)  R.  V,  Sparkes,  cited  in  Du  sion  in  R.  v.  Sparkes.  A  peer  is  not 
Barre  v.  Livette,  Peake,  77,  the  privileged,  11  St.  TV.  246. 
confession  was  made  by  a  Papist.  (3)  Lee  q.  t.  v.  Birrel,  3  Campb. 
In  Broad  v.  Pitt,  3  C.  &  P.  519,  337. 

Lord  Wynford  said,  that  it  had  been         (4)  Bull.  N.  P.  284^ 

VOL.  I.  N 
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where  the  communication  related  to  the  bringing  or  defending 
an  action.  (1) 

It  should  seem  that  the  privilege  extends  to  all  cases  where 
a  communication  is  made  to  an  attorney  or  other  legal  adviser 
in  his  professional  capacity ;  (2)  and  that  the  rule  is  correlative 
with  that  which  governs  the  summary  jurisdiction  of  the  Cooits 
over  attomies.  (3)  That  rule  has  been  thus  laid  down :  *^  Where 
an  attorney  is  employed  in  a  matter  wholly  unconnected  with 
his  professional  character,  the  Court  will  not  interfere  in  a  sum- 
mary way  to  compel  him  to  execute  faithfiilly  the  trust  reposed 
in  him.  But  when  the  employment  is  so  connected  with  his 
professional  character,  as  to  afford  a  presumption  that  his  cha- 
racter formed  the  ground  of  his  employment  by  the  client,  there 
the  Court  will  exercise  this  jur^diction.  (4«y' 


Sale  of  estate.  It  has  been  held,  that  communications  made  between  a  client 
and  his  attorney  respecting  the  sale  and  purchase  of  estates 
are  privileged,  although  no  suit  be  either  existing  or  ex- 
Instructions  for  P^cted.  (5)  And  where  instructions  had  been  given  to  an 
attorney  for  drawing  a  deed  which  the  attorney  refused  to 
draw,  and  the  deed  was  drawn  by  another  person ;  the  validity 
of  the  deed  being  afterwards  questioned  on  the  groun4  of 
fraud,  in  an  action  against  the  sheriff,  in  which  the  attorney 
first  applied  to  was  not  employed,  the  Court  of  Common  Pleas, 


fraudulent 
deed. 


{i)  Ex  rtlatione  Parke,  J.,  in 
Moore  v.  Terrel,  4  B.  &  Ad.  876, 
and  in  Doe  v.  Harris,  5  C.  &  P. 
593.  The  authorities  for  restrict- 
in^  the  privilege  were  Williams  o. 
Mundie,  R.  &  M.  34.  Broad  v.  Ve- 
tet,  M.  &  M.  333.  Duffin  o.  Smith, 
Peake,  108.  Wadeworth  e.  Ham- 
shaw,  2  Br.  &  B.  5,  n.  The  authori- 
ties for  the  more  extensive  privilege 
are  Greenhough  v.  Gaskell,  Mylne 
&  Keen,  93.  Bilton  0.  Corpora- 
tion of  Liverpool,  ib.  88.  Moore  e. 
Tyrrell,  4  B.  &  Ad.  870.  Doe  d. 
Shellard  c.  Harris,  5  C.  &  P.  594. 
See  2  Swanst.  199>  n. 

(2)  See  Doe  v.  Harris,  5  C.  &  P. 
593.    Walker  r.  Wijdman,  6  Madd. 


47,  and  cases  cited  in  the  last  note. 
Doe  d.  Peter  v.  Watkins,  3  Bing. 
P.  C.421. 

(3)  Turquano  v.  Knight,  2  M.  & 
Wei.  101.  Per  Alderson,  J.,  the 
Court  adverted  to  the  case  of 
Grreenoogh  v.  Gaskell,  1  Myl.&  K. 
98,  as  one  in  which  all  the  autho- 
rities had  been  reviewed. 

(4)  Ex  parte  Aitken,  4  B.  &  Aid. 
49.  Ex  parte  Yeatman,  4  Dowl. 
P.  C.  309. 

(5)  Mynn  v.  Joliffe,  1  M.  &  So. 
327.  See  also  a  case  cited  ib,  tried 
before  Parke,  J.,  and  per  Richard- 
son,  J.,  in  Cormack  9.  Ueatfacote,  2 
Br.  &  B.  6. 
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refused  a  rule  nin  for  a  new  trial,  on  the  ground  that  the  evi- 
dence of  the  attorney,  as  to  the  instructions  he  had  received  for 
drawing  the  deed,  had  been  rejected.  (1)    An  attorney  will  not  ^eaiing  power. 
be  allowed  to  make  a  statement,  derived  from  a  knowledge  of 
his  client's  title,  that  his  client  has  no  power  to  grant  freehold 
leases.  (2)    In  an  action  of  trover  for  a  lease,  brought  by  the  as- 
signees of  a  bankrupt,  it  was  pleaded,  that  before  the  bankruptcy 
the  bankrupt  deposited  the  lease  with  the  defendant  as  a  col- 
lateral  security ;    at  the  trial   the  plaintiffs  endeavoured   to  poesession  of 
shew  that  the  lease  was  deposited  after  an  act  of  bankruptcy,  ^^'    - 
and  they  proposed  to  ask  a  witness,  who  had  been  the  at- 
torney for  the  bankrupt  after  the  act  of  bankruptcy,  and  who 
had  been  applied  to  by    him  to  raise  the   money,  whether 
the   bankrupt  had  not  the.  lease  in  his    possession  at  that 
time,  and  whether  he  had   not  brought  it  to   him  for  the 
purpose  of  raising  money  upon  it.     It  was  held,  that  the  wit- 
11(688  could  not  be  allowed  to  answer  the  question.  (S) 

A  communication  made  to  a  solicitor,  if  confidential,  is  pri- 
vileged, in  whatever  form  made.  If  it  would  be  privileged, 
when  communicated  in  words,  spoken  or  written,  it  will  be 
privileged  equally  when  conveyed  by  means  of  sight,  instead  of 
words.  Thus,  an  attorney  cannot  give  evidence  as  to  the  fact 
of  the  destruction  of  an  instrument,  which  he  has  been  admitted 
in  confidence  to  see  destroyed.  (4) 

The  principle  of  protection,  afforded  to  professional  confi-  Production  oi 
dence  in  regard  to  communications  made  by  a  client,  must  ^®^' 
obviously  preclude  an  attorney  from  producing  or  disclosing 
the  contents  of  deeds  or  other  papers  deposited  with  him  con- 
fidentially in  his  professional  character.  ''  The  names,  times,  or 
dates,  contsuned  in  a  written  instrument,"  said  Lord  Ellenbo- 


(1)  Cormack  v.  Heathcote,  2  Br. 
&  B.  4,  and  Me  Doe  dem.  Shellard 
9.  Harris,  6  C.  &  P.  594.  The  wit- 
ness cannot  be  interrogated,  whether 
the  advice  was  asked  for  a  lawful 
or  unlawful  purpose,  ib.  See  Anon. 
Skinn.  404,  Yin.  Ab.(B.  a,)  pi.  10. 
For  the  decisions  in  equity  u  pon  this 
subject,  and  as  to  the  production 
of  cases  submitted  to  counsel,  and 


their  opinions  upon  such  cases,  see 
Hare  on  Discovery,  Chap.  III. 

(-2)  Moore  v.  Terrel,  4  B.  &  Ad. 
878. 

(3)  Turqnano  p.  Knight,  2  M.  & 
Wei.  98.  It  was  stated  to  be  no 
objection  to  the  privilege,  that  the 
lease  was  brought  to  the  attorney  in 
the  character  of  scrivener. 

(4)  Robson  V.  Kemp.  5  Esp.  54. 
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rough)  '*  though  not  known  firoi^  the  communication  of  the  client,- 
yet  they  come  to  the  knowledge  of  the  attorney  from  the  deli- 
very of  the  instrument  by  his  client."  (1)  If  a  deed  deposited 
confidentially  with  an  attorney  has  been  obtained  out  of  his  hands 
for  the  purpose  of  being  produced  in  evidence  by  another  wit- 
ness, it  cannot  be  received.  Thus,  in  a  case  tried  before  Mr. 
Justice  Bay  ley,  the  plaintiff's  counsel  having  proved  a  cer- 
tain deed  in  the  possession  of  the  defendant,  and  the  defendant 
refusing  to  produce  it,  though  he  admitted  having  received 
notice,  the  counsel  for  the  plaintiff  offered  in  evidence  a  copy 
of  the  deed,  which  bad  been  obtained  from  one  who  many 
years  ago  acted  as  attorney  for  the  person  under  whom  the 
defendant  claimed,  and  who  bad  been  intrusted  by  him  with 
the  original  deed  in  his  professional  character.  The  counsel, 
on  the  part  of  the  defendant,  objected  that  this  evidence  ought 
not  to  be  received,  as  the  original  deed  had  been  deposited  con- 
fidentially with  the  attorney ;  and  Mr.  Justice  Bayley  refused 
to  admit  it.  He  said,  **  the  attorney  could  not  give  parol  evi- 
dence of  the  contents  of  the  deed  which  had  been  intrusted  to 
him ;  so  neither  could  he  furnish  a  copy.  He  ought  not  to  have 
communicated  to  others  what  was  deposited  with  him  in  con- 
fidence, whether  it  was  a  written  or  verbal  communicatioB* 
It  is  the  privilege  ofhis  client  and  continues  fix>m  first  to  last**  (2) 


Rale  in  pro- 
secutions. 


The  obligation  of  secresy  has  been  enforced,  between  attorney 
and  client,  even  in  a  case  where  the  interests  of  criminal  justice 
were  concerned.  (3)  In  a  prosecution  for  the  forgery  of  a  promis- 
sory note,  an  attorney,  who  had  the  note  in  his  possession,  re- 
fiised  to  produce  it  before  the  clerk  of  arraigns,  who  required 
it  for  the  purpose  of  setting  it  out  in  the  indictment :  upon 


(1)  Brand  e.  Ackerman,  5  £«p. 
119.  And  see  Bath  v.  Kinsey,  1 
Cr.  M.  &  R.  42. 

(2)  Fisher  v.  Heming,  Leic.  Lent 
Ass.  1809-  See  Bottomley  v,  Us- 
bome,  Peake's  Add.  Ca.  101,  after 
a  notice  to  produce.  Cook  r. 
Heam,  1  M.  &  Ro.  201,  custody  9f 
a  rule  of  Court. 

(3)  R.  V.  Smith,  Derby  Sum.  Ass. 
1822.  In  support  of  this  decision, 
see  R.  V.  Dixon,  3  Burr.  1687.  It 
would  seem,  that  as  in  these  cases 


the  notes  and  papers  might  hare 
been  seized,  if  they  had  been 
delivered  back  by  the  attorney  to 
the  client,  the  cases  are  distinguish- 
able from  those  in  which  confes- 
sions are  made  to  professional  ad- 
visers. In  the  case  in  the  teit,  and 
in  R.  V,  Dixon,  a  greater  privilege 
was  given  to  the  attorney  than 
would  have  belonged  to  the  client, 
and  that,  in  a  case  where  the  interests 
of  the  state  required  the  production 
of  the  evidence. 
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which,  he  was  summoned  to  appear  before  the  judge,  and 
show  cause  why  he  should  not  produce  the  note,     fle  accord- 
ingly attended,  together  with  counsel  for  the  prosecution,  and 
counsel  for  the  prisoner.     Mr.  Justice  Holroyd  inquired  mi- 
nutely into  the  circumstances,  by  which  he  had  the  note  in  his 
possession ;  when  it  appeared,  on  the  statement  of  the  attorney, 
that  he  had  been  consulted  by  the  prisoner  on  the  note  in 
question,  and  that  by  his   direction  he  had  commenced  an 
action,  to  recover  the  amount  of  the  note,  against  the  person 
in  whose  name  it  was  now  supposed  to  be  forged :  that  a  short 
time  afterwards,  he  had  been  summoned  before  a  magistrate, 
when  the  prisoner  was  apprehended  on  a  charge  of  forgery,  and 
he  was  then  desired  to  produce  the  note:  upon  this,  he  inquired 
of  the  prisoner,  who  was  present,  whether  he  would  consent 
to  its  being  produced :  the  prisoner  consented,  asserting  hi» 
innocence,  and  the  note  was  accordingly  produced.  The  magis- 
trate, after  taking  the  depositions  of  witnesses,  remarked,  that 
he  thought  it  would  be  proper  to  deposit  the  note  in  the 
hands  of  the  high  constable :  on  which  the  attorney  said,  that 
as  the  note  had  come  into  his  hands  professionally  from  his 
client,  he  expected  to  have  it  restored  to  him,  at  the  same  time 
asking  the  prisoner,  whether  he  would  consent  to  its  being  de- 
posited with  the  high  constable,  and  the  prisoner  replied,  he 
wished  it  to  be  placed  in  the  hands  of  his  attorney.     The  ma- 
gistrate returned  the  note  to  the  attorney,  observing,  that  he 
would  doubtless  have  notice  to  produce  it  at  the  trial.     The 
attorney  (who  was  not,  however,  employed  professionally  for 
the  prisoner  in  the  ensuing  trial,)  had  been  subpcenaed  to  pro- 
duce the  note,  which  was  still  in  his  possession ;  but,  before  he 
was  gubpcsnaedy  a  demand  of  the  note  bad  been  made  upon 
him  by  the  attorney  now  employed  in  the  prisoner's  defence. 
On  these  facts  the  question  was  argued  by  the  counsel  for  the 
prosecution,  and  the  counsel  for  the  prisoner ;  and  Mr.  Jus- 
tice Holroyd  said,  he  would  consider  the  point.     On  the  fol- 
lowing day  the  subject  was  again  mentioned,  when  Mr.  Justice 
Holroyd  refused  to  make  an  order  upon  the  attorney  to  pro-^ 
duce  the  note,  or  to  give  a  copy  of  it,  to  the  clerk  of  arraigns. 
A  bill,  charging  the  prisoner  with  forgery,  was  prepared,  and 
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found  by  the  grand  jury.  At  the  trial,  the  same  attorney  was 
called,  on  the  part  of  the  prosecution,  for  the  purpose  of  pro- 
ducing the  note;  and^  on  his  re-stating  the  &ct8  above  detailed, 
the  learned  Judge  declared  his  opinion,  that  he  ought  not 
,  to  produce  it.     Secondary  evidence  of  its  contents  was  not 

offered ;  the  prosecution  consequently  failed ;  and  the  prisoner 
was  acquitted. 

Attorneyof  two       Where  a  deed  or  other  paper  is  intrusted  to  an  attorney  by 

penoDs.  ^  ,  ... 

two  persons,  the  attorney  must,  as  against  strangers,  keep  it  ac- 

"v^cording  to  the  nature  of  his  original  employment,  and  subject  to 
Hr^ersons  by  whom  he  is  employed;  and  therefore,  when  a  vendor 
'v^e  rightsoTbotlJlhad  a  draft  of  a  conveyance  made  by  his  own  at- 
torney, from  which  title  deeds  were  afterwards  prepared,  and  the 
attorney  was  paid  for  his  business  by  the  vendor  and  purchaser 
in  moieties  by  agreement,  but  the  latter  employed  an  attorney 
on  his  own  part  to  look  over  the  draft,  and  the  draft  remained 
afterwards  with  the  vendor's  attorney ;  it  was  held,  that  such 
draft  was  confidentially  deposited  with  the  vendor's  attorney 
by  the  purchaser,  as  well  as  by  the  vendor,  and  that  it  could 
not  be  produced  at  the  trial  against  the  interest  of  the  pur- 
chaser's devisees,  though  with  the  consent  of  the  vendor  and 
his  attorney.  (1)  So  an  attorney,  who  being  resorted  to  by  a 
borrower  to  raise  money  for  him  peruses,  on  the  part  of  the 
proposed  lender,  the  abstracts  of  the  borrower,  is  not  allowed 
to  give  evidence  concerning  them  against  the  borrower.  (2) 
But  communications  made  to  an  attorney  acting  as  such  be- 
tween two  parties,  are  not  privileged  from  disclosure  against 
either  party,  each  party  having  a  right  to  such  disclosure.  (3) 


Attorney  of 
■tranger  to 
suit. 


The  protection  afforded  to  professional  confidence,  applies 
not  only  to  the  professional  advisers  of  the  parties  to  a  suit 


(1)  Doe  dem.  Stroder  v.  Seaton, 
2Ad.  &EU.  171. 

(2)  Doe  dem.  Peteru.  Watkins,  3 
Bing.  N.  C.  421,  and  see  Taylor  v, 
Blacklow,  3  BiDK.  N.  C.  235. 

(3)  Cleeve  r.  Powell,  1  M.  &  Ro. 
228.     Braughe  r.  Cradock,  1  M.  & 


Ro.  182.  See  Robson  v.  Kemp,  4 
£sp.  235,  where  the  assignees  of 
one  of  two  persons  employing  an 
attorney  to  prepare  a  deed  were 
not  allowed  to  use  the  attorney's 
evidence  against  the  other^  alleging 
fraud. 


Sect.  3«]        in  Professional  Confidence. 

but  also  to  tbe  professional  advisers  of  strangers  to  the  suit  (I) 
Though  it  is  convenient  to  collect  the  cases  respecting  pro- 
fessional confidence  in  the  same  chapteri  the  protection  afforded 
to  such  disclosures,  when  made  by  strangers,  is  founded  on 
principles  which  are  reserved  for-consideration  in  the  chapter 
which  treats  of  the  examination  of  witnesses. 
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Questions  of  this  nature  can  seldom  occur  in  regard  to  ver-  Verbal  commii- 
bal  communications,  in  consequence  of  the  rule  which  excludes  "'^^°°^* 
hearsay  evidence.     But  they  have  not  unfrequently  arisen, 
where  an  attorney  has  been  called  upon  to  produce  the  title 
deeds  of  a  stranger  to  a  suit,  which  have  been  confidentially  de-   if^ 
posited  with  him.  In  an  action  against  the  sheriff  for  an  escape, 
it  has  been  held,  that  the  attorney  for  the  original  defendant  could 
not  be  called  to  prove  the  debt,  where  he  became  acquainted 
with  the  business  only  from  the  information  of  his  client.  (2) 


Case  of  opinion. 


The  attorney  of  a  stranger  to  the  cause  cannot  produce  a 
case  with  the  opinion  of  counsel,  which  be  holds  confiden- 
tially for  his  client.  (3)  On  a  question  of  settlement,  a  mort- 
gagee, a  rated  inhabitant  of  the  appellant  parish,  subpcsnaed 
by  the  respondent  parish,  was  held  not  compellable  to  produce  jiHe  deeds 
the  title  deeds  of  the  mortgagors ;  and  that  he  was  not  at 
liberty  to  produce  an  abstract  of  the  deeds,  or  to  give  parol 
evidence  of  their  contents.  (4)  In  like  manner,  it  has  been  held, 
that  the  solicitor  of  one  of  the  parties  to  a  deed  of  composition 


(1)  R.  e.  Withers,  2  Campb.  678. 
If  the  judge  improperly  receives 
such  evidence,  the  party  to  the  suit 
cuinot  avail  himself  of  the  objec- 
tion. Marston  v.  Downes,  1  Ad.  Sc 
EL  31.  It  has  been  held,  that  the 
coansel  in  the  cause  have  a  right  to 
argue  the  admissibility  of  the  evi- 
dence at  the  trial.    R.  v,  Woodley, 

1  M.  &  Ro.  391,  tamen  qiuere,  as 
the  privilege  is  not  allowed  out  of 
regard  to  tne  interests  of  the  par- 
ties to  the  cause.  See,  however. 
Doe  d.  Peter  v,  Watkius,  3  Bing. 
N,C.421. 

(3)  Keman  v.  Sheriff  of  London, 

2  Esp.  696,  and  see  Merle  v.  Moore, 
R.  &  M.  390.     Bowman  v.  Norton, 


6  C.  &  P.  177,  communications  by 
a  bankrupt  to  his  attorney.  Tur- 
quano  v.  Knight,  2  M.  &  Wei.  98, 

(3)  R.  V.  Woodley,  1  M.  &  Ro. 
390.    See  Ditcher  v.  Kendrick,  1 

C.  &  P.  161.  It  does  not  appear 
whether,  in  this  case,  the  deed  was  a 
document  of  title.  It  would  seem 
that  the  attorney's  privilege  was 
not  more  extensive  than  that  of 
his  client ;  and  in  Doe  v.  Thomas, 
9  B.  &  C.  288,  it  seems  to  have 
been  considered  that  the  privilege 
was  confined  to  documents  of  title. 

(4)  R.  V,  Upper  Boddington,  8 

D.  &  R.  726. 
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is   not  compellable  to  produce    it    in   an    action    between 
strangers.  (1) 

But  where,  by  an  order  of  the  Court  of  Chancery,  made  in  a 
suit  depending  between  a  lessor  and  a  lessee,  a  lease  was  depo- 
sited in  the  hands  of  the  lessor's  attorney,  the  lessee  being  at 
liberty  to  inspect  the  same,  it  was  held,  in  an  action  of  ejectment 
brought  by  the  lessee  against  tlie'  tenant  in  possession,  diat  the 
attorney  of  the  lessor  was  bound  to  produce  the  lease,  it  not 
being  part  of  the  lessor's  title.  (2) 


Intpection  by 
court. 


Baakniptcy 
procaedingi. 


Where  an  attorney  is  called  upon  to  produce  deeds  or  papers 
belonging  to  his  client,  who  is  not  a  party  to  the  suit,  the 
Court  will  inspect  the  documents,  and  pronounce  upon  their 
admissibility,  according  as  their  production  may  appear  to  be 
prejudicial  or  not  to  the  client ;  in  like  manner,  as  where  a 
witness  objects  to  the  production  of  his  own  tide  deeds.  (S) 
And,  notwithstanding  some  conflicting  opinions,  the  same  rule 
appears  to  be  held  in  respect  of  proceedings  or  documents  in 
the  custody  of  solicitors  for  assignees  of  bankrupts.  (4) 


ConiMiiuiica- 
ttons  not  pri- 
vileged. 


The  attorney  of  a  party  in  the  cause  may  be  examined,  like 
any  other  witness,  as  to  any  collateral  fact  with  which  he  has 
become  acquainted,  otherwise  than  from  a  disclosure  or  con- 
fession by  his  client.  Thus,  if  he  is  the  subscribing  witness 
to  a  deed,  he  may  be  examined  concerning  its  execution.  (5) 


(1)  Harris  «.  Hill,  3  Str.  140.  As 
to  the  admissibility  of  secondary 
evidence  in  such  cases,  see  tn/ra, 
part  2,  on  the  proof  of  deeds. 

(2)  Doe  d.  Courtail  v.  Thomas, 
9  B.  &  C.  288. 

(3)  Copdand  v.  Watts,  1  Str.  95. 
Hawkins  o.  Howard,  R.  &  M.  64. 

(4)  See  Laing  v,  Barclay,  3  Str. 
38.  Hawkins  «.  Howard,  R.  &  M. 
64.  Bateson  v.  Hartsink,  4  Esp. 
43.  Pearson  v,  Fletcher,  6  Esp.  9. 
Corsen  v.  Duboits,  Holt,  239-  Co- 
hen  v.  Templar,  2  Str.  260.  Nixon 
0.  Mayoh,  1  M.  &  R.  76.  In  Laing 
o.  Barclay,  suprti,  the  solicitor  for 
the  commission  was  held  not  to  be 
bound  to  produce  the  proceedings. 


apparently  on  the  ground  that  their 
production  might  prejudice  another 
cause  which  was  pending.  Tlie 
objection  was  supported  by  the 
counsel  for  the  oefendants.  In 
Hawkins  v.  Howard,  siqfra,  the 
solicitor  was  bound  to  prodace  the 
proceedings,  as  the  assignees  would 
not  be  affected  by  the  verdict,  aod 
there  was  but  a  possibility  of  their 
being  prejudicea.  In  Pearson  v- 
Fletcher,  supra.  Lord  Ellenboroagh 
considered  the  production  of  bank- 
ruptcy proceeaings  a  matter  of 
public  duty. 

(5)  Doe  dem.  Jupp  r.  Andrews, 
Cowp.  846.  Robson  r.  Kenip>  < 
£sp.  235.     5  Esp.  53. 
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If  there  be  a  qaestion  about  an  erasure  in  a  deed  or  willi.  be 
may  be  asked,  whether  he  had  ever  seen  the  iBstniment  in  any 
other  state.  (1)  If  an  attorney  were  present  when  his  client 
was  sworn  to  an  answer  in  Chanceryi  be  might  be  a  witness,  on 
an  indictment  for  peijuryi  to  prove  the  fact  of  taking  the  oath^ 
which  is  not  a  fact  peculiarly  within  his  knowledge  as  an 
attorney,  and  not  communicated  to  him  in  secresy.  (S)  So 
the  attorney  of  one  of  the  parties  may  be  examined  as  to  the 
contents  of  a  written  notice,  which  had  been  received  by  him 
in  the  course  of  the  cause,  requiring  him  to  produce  papers.  (S) 
On  the  same  principle,  and  with  the  like  qualification,  an  at- 
torney was  admitted  by  Lord  Kenyon,  in  an  action  of  debt 
upon  a  bond,  to  prove  that  the  bond  had  been  given  on  an 
usurious  consideration.  (4) 

An  attorney  conducting  a  cause  in  Court  may  be  called  as  a 
witness  by  the  opposite  side,  and  asked  as  to  his  employer,  in 
order  to  shew  the  real  party,  and  let  in  his  dedaradons.  (5) 
He  may  be  called  to  prove  the  identity  of  the  defendants  to  a 
suit,  though  he  knows  nothing  of  them,  but  from  his  inter- 
course with  them  professionally ;  (6)  he  may  prove  that  his 
client  is  in  the  possession  of  a  particular  document,  so  as  to  let 
in  secondary  evidence  of  its  contents  (7) ;  and  he  may  prove 
his  client's  hand-writing.  (8) 

But  it  seems,  that  cases  of  the  above  description  must  be  un- 
derstood with  a  limitation,  that  the  privilege  extends  to  all 
knowledge  that  the  attorney  obtains,  which  he  would^ot  have 
obtaine^  but  from  his  being  consulted  professionally  by  his 
client  And  it  has  accordingly  been  held,  that  an  attorney 
is  not  compellable  to  state,  whether  a  document  shewn  to  him 
by  his  client,  in  the  course  of  a  professional  interview,  was  in 

(1)  B.  N  P.  284.     1  Ventr.  197.  Beckwith  v.  Bonner,  6  C.  &  P. 

C2)  B.  N.   P.  284.      By  Lord  681.    Kurd  c.  Maring,  1  C.  &  P. 

Mansfield,  C.  J.,  in  Cowper,  846.  372.     Eike  v.  Nokes,  M.  &  M. 

(3)  Spenceley  v.  SchuUenberg,  303.  R.  o.  Watkinson,  2  8tr. 
7  East,  357.  1122,  with  the  quisre  of  the  Re- 

(4)  Daffin  V.  Smith,  Peake,  108.  porter. 

(5)  Levy  r.  Pope,  M.  &  M.  416.  (7)  Bevan  v.  Waters,  M.  &  M. 

(6)  Studdy  v.  Sanders,  3  D.  &  235. 

R.  347.    For  other  examples  sec         (8)  2  Hawk.  ch.  46,  s.  80. 
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the  same  state  as  when  produced  on  the  trial,  asi  for  example, 
whether  it  was  stamped  or  not  (I) 

It  is  obvious,  that  communications  by  an  attorney  to  the  op- 
posite party  or  to  strangers,  and  communications  between  a 
plaintiff  and  defendant,  in  the  presence  of  an  attorney,  do  not  &II 
within  the  principle  or  terms  of  the  rule,  which  protects  pivate 
communications  between  parties  and  their  professional  ad- 
visers. (2)  The  rule  is  also  inapplicable  to  admissions  or  pro- 
posals of  compromise  made  by  counsel  or  attomies ;  these  will  be 
considered  afterwards,  in  that  part  of  the  Work  which  treats  of 
admissions  by  agents. 

Communications  made  by  a  client  to  his  attorney,  not  for 
the  purpose  of  asking  his  legal  advice,  but  to  obtain  informa- 
tion concerning  a  matter  of  fact,  (as,  whether  he  could  safely 
attend  a  meeting  of  creditors,  depending  on  the  fact,  whether 
any  arrangements  had  been  made  to  prevent  his  arrest,)  are 
not  privileged.  ''  A  question  for  legal  advice,'^  said  Lord 
Tenterden,  **  may  come  within  the  description  of  a  confidential 
communication,  because  it  is  part  of  the  attorney's  duty,  as 
attorney,  to  give  legal  advice ;  but  a  question  for  information  as  to 
matter  of  fact,  regarding  a  communication  which  the  attorney  has 
made  to  others,  where  the  communication  might  have  been 
made  by  any  other  person  as  well  as  an  attorney,  and  when  the 
character  and  office  of  an  attorney  has  not  been  called  into 


(1)  Wboalley  v,  Williams,  I  M. 
&  W.  533.  It  was  said  that  the 
case  in  B.  N.  P.  284,  must  apply 
to  a  case  where  the  attorney  has 
his  knowledge  independently  of 
any  communication  from  his  client; 
and  that  if  a  document  be  exhibited 
in  pursuance  of  a  confidential  con- 
sultation, all  that  appears  on  the 
face  of  the  document  is  a  part  of 
the  communication. 

(2)  See  Gainford  v,  Grrammar, 
2  Campb.  10.  It  seems  to  have 
been  considered  in  that  case,  that 
althouffh  a  communication  between 
the  defendant's  attorney  and  the 
plaintiff  could  be  proved  by  a  third 
person,  and  that  the  defendant's 


authority  to  make  the  conmuiuca' 
tion  would  be  presumed,  yet  that 
the  attorney  himself  could  not 
prove  the  communication;  there 
seems,  however,  no  reason  for  ex- 
cluding the  attorney's  evidence; 
and  in  subsequent  cases  under  fl- 
milar  circumstances,  the  attorney 
has  been  examined.  See  Ripon  v. 
Davies,  2  N.  &  M.  310.  GrifliUi  v. 
Davies,  5  B.  &  Ad.  502.  Turner 
V.  Railton,  2  Esp.  474.  A  letter 
written  by  an  attorney  to  his  client, 
and  produced  with  the  client's 
signature  indorsed,  is  treated  as 
the  letter  of  the  client,  Meyer  f. 
Sefton,  2  Str.  274. 
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action^  has  never  been  held  within  the  protection,  and  is  not 
within  the  principle  upon  which  the  privilege  is  founded."  (I) 


Section  IV. 

The  Exclusion  of  Matters  of  Evidence ^  the  disclosure  of  which 
would  he  prejudicial  to  Public  Interests^ 

The  discovery  of  truth,  in  inquiries  necessary  for  the  ad-  Principle  of 
ministration  of  criminal  justice,  and  also  where  the  rights  of 
private  individuals  are  concerned,  is  an  object,  which,  how- 
ever desirable  in  itself,  may  nevertheless  be  counterbalanced 
by  mischiefs,  arising  from  disclosures  which  would  be  pre- 
judicial to  public  interests.  Hence  the  danger  of  such  dis- 
closures has  been  deemed,  in  particular  instances,  an  adequate 
ground  for  the  rejection  of  evidence.  It  will,  however,  b6 
found,  that  in  most  of  the  cases  where  testimony  has  been  re- 
jected for  this  cause,  though  some  particular  facts  have  been 
excluded  from  the  view  of  the  jury,  a  sufficient  quantity  of  un- 
impeachable evidence  has  been  preserved  to  enable  them  to 
arrive  at  a  satiaCsu^tory  conclusion  upon  the  case. 

On  the  trial  of  Hardy  for  high  treason,  a  man  who  had  been  Communica- 

tion  of  spies. 

employed  by  an  officer  of  the  executive  government,  to  collect 
information  at  a  meeting  of  One  of  the  corresponding  societies, 
was  not  allowed  to  disclose  the  name  of  his  employer,  or  the 
nature  of  the  connection  that  had  subsisted  between  himself 
and  the  officer.  (2) 

Another  witness,  in  the  course  of  the  same  trial,  had  made  Amntof 

police. 

reports,  from  time  to  time,  of  the  proceedings  of  some  corre- 
sponding societies,  and  had  made  these  reports  by  the  advice  of 
a  third  person,  and  under  the  impression,  that  the  information 

(1)  BTsmwick  v.  Lucas,  2  B.  &  C.  high  treason ;  in  the  prosecution  of 

744.  yfalkeT  and  others  for  a  conspiracy ; 

(3)  24  Howell's  St.  Tr.  753,  on  and  in  the  proeecntion  of  Wat- 

cron-examination  of  Groves.    The  son  for  high  treason.     Gumev's 

tame  principle  was  acted  upon  in  Report,  159-    See  also  32  Howeirs 

tbe  prosecution  of  Home  Tooke  for  St.  Tr.  100. 
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contained  in  the  reports  would  be  transmitted  to  another  quar- 
ter for  the  purpose  of  disclosure ;  this  witness  was  asked,  whe- 
ther he  had  communicated  his  reports  to  a  magistrate  of  any 
'  description  (1) ;  Lord  Chief  Justice  Eyre  considered  this  a  pro- 
per question ;  the  witness,  on  answering  in  the  negative,  was 
then  asked,  to  whom  he  had  made  the  communication.    This 
question  was  objected  to ;  Lord  Chief  Justice  Eyre  upon  this 
said,  *'  It  is  perfectly  right,  that   all  opportunities  should  be 
given,  to  discuss  the  truth  of  the  evidence  given  against  a  pri- 
soner ;  but  there  is  a  rule,  which  has  universally  obtained,  on 
.account  of  its  importance  to  the  public  for  the  detection  of 
>crtne8,  that  those  persons,  who  are  the  channel  by  means  of 
whidi  that  detection  is  made,  should  not  be  unnecessarily  dia- 
^closed.   If  it  can  be  made  appear,  that  it  is  necessary  to  the  in- 
vestigation of  the  truth  of  the  case,  that  the  name  of  the  per- 
■son  should  be  disclosed,  I  should  be  very  unwilling  to  stop  it; 
but  it  does  not  appear  to  me,  that  it  is  within  the  ordintfy 
course  to  do  it,  or  that  there  is  any  necessity  for  it  in  this  parti- 
•cular  case.'* 

The  cross-examination  of  the  same  witness  then  proceeded, 
•and  the  witness  admitted,  that  he  had  related  what  he  knew 
to  a  friend,  who  advised  him  to  communicate  his  reporti 
of  the  proceedings  to  another  person.  He  was  then  asked, 
whether  that  friend  was  a  magistrate ;  this  he  answered  in  the 
negative :  then  came  the  question,  who  was  (he  friend  t  This 
was  objected  to  (2) ;  and  the  objection  was,  that  the  person,  by 
whose  advice  the  information  was  given  to  a  person  standing  in 
ihe  situation  of  magistrate,  was,  to  all  intents  and  purposes,  the 
informer,  and  that  his  name,  therefore,  could  not  be  disclosed.  (S) 
The  Judges  differed  in  opinion  upon  this  point ;  the  Lord  Chief 
Baron  Macdonald  and  Mr.  Justice  Buller  were  of  opinion,  that 
the  question  was  proper :  but  the  majority  of  the  Court,  con- 
^sisting  of  the  Lord  Chief  Justice  Eyre,  Mr.  Baron  Hotham,  and 
Mr.  Justice  Grose,  were  of  the  opposite  opinion.  Lord  Chief 
Justice  Ejrre  said,  "  Those  questions,  which  tend  to  the  dis- 


(1)  24  Howell'a  St.  Tr.  808;  on         (2)  24  Howell's  St.  Tr.p.81I. 
the  cro88-examiniition  of  Lynam.  (3)  24  Howell's  St.  Tr.  p.  814. 
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covery  of  the  channels^  by  whom  the  disclosure  was  made  to 
the  officers  of  justice,  are  not  permitted  to  be  asked.  Such 
matters  cannot  be  disclosedi  upon  the  general  principle  of  the 
convenience  of  public  justice.  All  persons  in  that  situation  are 
protected  from  discovery.  It  is  no  more  competent  to  ask  who 
the  person  was  that  advised  the  witness  to  make  the  disclosure, 
than  it  is  to  ask  to  whom  he  made  the  disclosure  in  consequence 
of  that  advice,  or  than  it  is  to  ask  any  other  question  respect- 
ing the  channel  of  information,  or  what  was  done  under  it** 
Mr.  Justice  Ghrose  considered  the  adviser  of  the  witness  to  be 
substantially  in  the  situation  of  an  informer,  and  that  his  name, 
therefore,  ought  not  to  be  revealed.  Mr*  Baron  Hotham  also 
considered  the  person  to  be  an  informer ;  the  witness,  he  said, 
had  made  the  communication  to  his  friend,  under  an  impression 
and  full  persuasion,  that  through  him  the  intelligence  might  be 
conveyed  to  a  magistrate ;  and  there  was  no  distinction,  he 
added,  between  making  a  disclosure  to  the  magistrate  himself, 
or  making  it  to  another  person,  who  was  to  communicate  it  to 
the  magistrate.  The  Judges,  who  were  of  opinion  that  the 
question  might  properly  be  asked,  admitted  the  general  rule, 
and  diflfered  only  in  the  application  of  that  rule  to  the  parti- 
cular facts  of  the  case.  The  Lord  Chief  Baron  said,  if  he  were 
satisfied  that  the  friend  to  whom  the  witness  disclosed  this 
matter  was  in  any  way  a  link  in  the  communication,  he  should 
certainly  agree  that  the  rule  applied  to  him ;  but  this  person 
not  being  connected  either  with  the  magistracy,  or  the  ezecu* 
tive  government,  the  case  did  not  appear  to  him  to  fi^l  within 
the  rule.  Mr.  Justice  Buller  admitted  the  rule  with  respect  to 
the  informer  to  the  utmost  extent :  "  if  the  name  of  the  informer,'^ 
he  said,  ''were  to  be  disclosed,  no  man  would  make  a  discovery, 
and  public  justice  would  be  defeated."  He  admitted,  also,  that 
if  a  middle  man  is  made  the  channel  of  communication,  he 
ought  to  receive  the  same  protection  as  the  first  person  to  whom 
it  was  mentioned.  But  he  difiTered  in  opinion  only  as  to  the 
situation  of  the  friend  respecting  which  this  question  arose :  in 
his  view  of  the  evidence,  he  considered  that  the  witness  had 
communicated  the  information  to  another  man,  not  for  the 
purpose  of  prevailing  on  him  to   make    the  disclosure  to  a 
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magistrate,  but  merely  to  consult  him  for  the  purpose  of  making 
up  bis  own  mind,  whether  he  should  himself  make  the  discovery ; 
he  was,  therefore,  of  opinion  that  the  witness  ought  to  be  al- 
lowed to  answer  the  question/' 

Hence  it  appears,  that  a  witness  who  has  been  employed  to 
collect  information  for  the  use  of  government,  or  for  the  par- 
poses  of  the  police,  will  not  be  permitted  to  disclose  the  name 
of  his  employer,  or  the  nature  of  the  connection  between  that 
employer  and  himself,  or  the  name  of  any  person  to  whom  he 
may  have  conveyed  the  information  for  the  purpose  of  being 
transmitted.  And  as  it  would  not  be  proper  to  inquire  to  what 
officer  of  government  the  information  had  been  given,  so 
neither  can  it  be  asked,  whether  the  information  has  been  made 
by  that  officer  to  the  government.  But  it  seems  proper  to  aik 
a  witness,  who  is  a  spy  or  informer,  whether  his  communica- 
tions have  been  made  to  a  magistrate.  (1) 


Officer  of  Go- 
vernment. 


Upon  the  trial  of  Watson  for  high  treason,  a  clerk  of  the 
works  in  the  Ordnance  department,  who  had  resided  many 
years  in  the  Tower  of  London,  was  called,  on  the  part  of  tke 
prosecution,  to  prove  that  a  plan  produced  was  part  of  the  in- 
terior of  the  Tower.  He  was  afterwards  asked,  upon  cross-ex- 
amination, whether  another  printed  plan,  which  was  shewn  to 
him,  was  a  correct  plan  of  the  Tower,  for  the  purpose  of 
proving  that  such  maps  might  be  purchased  without  difficulty 
in  the  shops  of  London.  But  the  Court  held,  that  the  evi- 
dence could  not  be  received,i  on  the  ground  that  it  would  be 
attended  with  public  mischief  to  allow  an  officer  of  the  Tower 
lo  be  examined  as  to  the  accuracy  of  such  a  plan.  (2) 


Official  cohi- 
inunioations. 


On  a  like  principle  of  public  policy,  official  communications 
between  the  governor  and  law-officer  of  a  colony  respectiiig 


(1)  Vide  cases  supra,  and  R.  v. 
Wataon,  2  Str.  136,  where  a  witness 
was  not  permitted  to  say  whether 
he  delivered  a  short-hana  note  to 
the  Under-Secretary  of  state.  R. 
V.  Stone,  cited  by  Lord  Ellenbo- 


ronffh,  in  R.  v.  Watson,  2  Str.  196. 
32  Howell's  Str.  Tr.  101.  Anotber 
example  may  be  seen  in  De  Beren- 
ger's  case,  p.  344  of  Giimey'  Re- 
port. 
(2)  R.  v.  Watson,  2  Str.  148. 
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the  state  of  the  colony;  (1)  orders  given  by  the  governor  of  a 
colony  to  a  military  officer ;  {2)  a  correspondence  between  an 
agent  of  government  and  a  secretary  of  state ;  (3)  the  report  of 
a  military  court  of  inquiry  respecting  an  officer  whose  cpnduct 
the  Court  had  been  appointed  to  examine ;  (4)  the  official  cor- 
respondence between  the  commissioners  and  an  officer  of  the 
customs ;  (5)  a  letter  from  a  secretary  of  state  to  a  person  act- 
ing under  his  authority ;  (6)  all  these  are  confidential  and 
privileged  communications,  which  courts  of  justice  will  not 
allow  to  be  disclosed.  (7) 

In  the  case  of  Plunket  v.  Cobbetf,  (8)  (which  was  an  action  Member  of 
against  the  defendant  for  publishing  a  libel  reflecting  on  the  p»'l»a™«n'- 
conduct  of  the  plaintiff,  as  a  member  of  the  Commons'  House 
of  Parliament  in  Ireland,)  the  council  for  the  defendant  in- 
quired of  one  of  the  witnesses,  the  Speaker  of  the  House  of 
Commons,  in  cross-examination,  as  to  the  expressions  and  ar- 
guments, which  the  plaintiff  had  used  in  Parliament  on  a  parti- 
cular subject,  when  Lord  Ellenborough  interposed,  and 
stopped  the  examination,  observing,  that  it  would  be  a  breach 
of  duty  in  the  witness,  as  a  member  of  the  Irish  Parliament, 
and  a  breach  of  his  oath,  to  reveal  the  councils  of  the  nation. 

It  does  not  appear  to  be  completely  settled,  whether  a  grand  Grand  jury- 
man. 


(1)  Wyatt  r.  Gore,  Holt's  N.  P. 

C.  399. 

(2)  Cooke  V.Maxwell,  2  Sir.  183. 

(3)  Anderson  v.  Sir  W.  Hamil- 
ton, 3  Br.  &  fi.  156,  n. 

C4)  Home  v.  Lord  T.  Bentick, 

2  Br.  &  B.  130.  See  q.  t.  v.  Birrell, 

3  Camp.  335. 

(5)  Black  V.  Holmes,  Fox  & 
Smith's  Rep.  38,  K.  B.  in  Ire- 
land. 

(6)  Case  cited  2  Str.  185.  As  to 
minutes  taken  before  the  Privy 
Council,  see  Layer's  case,  6  T.  R. 
281. 

(7)  When  such  communications 
are  in  writing,  the  effect  of  reject- 
ing the  document  is  to  let  in 
secondary  evidence,  in  hke  manner 
as  to  title  deeds  withheld.  This  point 
belongs  more  particularly  to  the 

VOL.  I. 


subject  of  secondary  evidence. 

(8)  29  Howell's  St.  Tr.  71,  72. 
See  Plunket  r.  Cobbett,  5  £sp. 
137,  from  which  it  would  appear 
that  the  witness  might  be  asked 
whether  a  particular  person  took 
part  in  the  debates ;  a  doctrine 
which  is  somewhat  questionable. 
And  from  this  report,  the  disclo- 
sure of  what  the  member  said, 
appears  to  have  been  left  optional 
with  the  witness.  Except  in  cases 
where  strangers  are  excluded,  there 
does  not  seem  to  be  much  weight 
in  the  ground  stated  by  Lord  El- 
lenborough. If  the  disclosure  is 
optional,  the  privilege  must  be  re- 
garded as  that  of  the  witness,  and 
the  case  would  then  resemble  those 
of  counsel  and  arbitrators  before' 
mentioned. 
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jury-man  is  at  liberty  to  disclose  the  evidence  laid  before  the 
Witness  before  grand-jury  in  the  course  of  a  criminal  proceeding.  In  an  ac- 
^       ^^^^*        tion  on  the  case,  for  maliciously  indicting  the  plaintiff,  Lord 

Kenyon  is  reported  to  have  allowed  the  counsel  for  the  plain- 
tiff to  inquire  of  a  grand  jury-man,  whether  the  defendant  was 
prosecutor  of  the  indictment ;  being  of  opinion,  that  this  in- 
quiry did  not  infringe  upon  the  official  oath  taken  by  the  wit- 
ness. (1) 

On  the  trial  of  Watson  for  high  treason,  a  witness  was  ques- 
tioned by  the  counsel  for  the  prisoner  as  to  his  having  pro- 
duced and  read  a  certain  writing  before  the  grand-jury :  this 
being  objected  to  by  the  solicitor-general,  Lord  Ellenborough, 
C.  J.,  said  '^  he  had  considerable  doubt  upon  the  subject:  he 
remembered  a  case,  in  which  a  witness  was  questioned  as  to 
what  passed  before  the  grand  jury,  and,  though  it  was  a  matter 
of  considerable  importance,  he  was  permitted  to  answer.**  The 
Solicitor-general  then  intimating*  that  if  such  a  case  had  not 
occurred,  he  should  have  thought  that  what  passed  before  the 
grand  jury  could  not  properly  be  inquired  into,  as  they  are 
sworn  to  secrecy.'*  Lord  Ellenborough  added,  that  **  he  had 
doubts,  and  that  many  very  eminent  men  at  the  bar  had  enter- 
tained doubts  upon  the  point;  but  that  he  remembered  the 
case  perfectly." (^)  Here  the  matter  seems  to  have  dropped; 
and  the  question,  as  originally  put,  was  not  repeated. 


PriYftte  com- 
munications to 
official  persons. 


But  communications,  though  made  to  official  persons,  are  not 
privileged,  where  they  are  not  made  in  the  discharge  of  any 
public  duty.  Thus,  a  letter  written  by  a  private  individual  to 
the  Secretary  pf  the  Postmaster-General,  complaining  of  the 
conduct  of  the  guard  of  a  mail,  has  been  held  not  to  be  within 
the  principle  of  the  rule  justifying  the  exclusion  of  evidence.  (3) 


(1)  Sykea  v.  Dunbar,  2  Selw.  N. 
P.  MSS.  The  only  part  of  the 
oath  which  can  be  supposed  to  be 
a  bar  to  disclosure  is  tne  following  '* 
"  the  king's  counsel,  your  fellows% 
and  your  own,  you  shall  keep 
secret." 

(2)  32  Howell's  St.  Tr.  107.  And 


see  the  discussion  in  Sir  J.  Fen- 
wick's  case,  5  Harg.  St.  Tr.  72  In 
a  case  cited  12  Vin.  Ab.  Et.  Ba.  5, 
the  evidence  of  the  derk  of  the 
grand  jury  was  rejected. 

(3)  Blake  v.  Pilfield,  1  M.  &  Re. 
198. 
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When  the  purposes  of  public  Justice  require  that  certain 
evidence  should  be  given,  which  the  Court  from  regard  to  de- 
cency would  be  disposed  to  suppress,  (whether  upon  indictments 
for  crimes,  or  on  questions  of  private  rights  or  private  wrongs,) 
the  evidence,  however  inconvenient,  must  be  disclosed.  Tt  has 
therefore  been  considered,  that  Mr.  Justice  Burnet  was  wrong 
in  refusing  to  try  an  action  of  defamation,  in  /  which  a  woman 
charged  a  man  with  proclaiming  to  the  world  that  she  had  a 
secret  defect  in  her  person,  and  the  defendant  by  plea  justified, 
that  it  was  true  she  had  such  defect.  (1) 

It  was  said  by  Lord  Mansfield,  in  Goodright  v.  Moss^  (2)  Non-acce*. 
that  it  is  a  rule  founded  in  decency,  morality,  and  policy,  that 
a  husband  or  wife  shall  not  be  permitted  to  say,  after  marriage, 
that  they  have  had  no  connection,  and  therefore,  that  the  off- 
spring is  spurious;  more  especially  the  mother,  who  is  the 
offending  party,  and  that  the  point  had  been  solemnly  decided 
at  the  Delegates. 


(1)  Per  Lord  Mansfield  in  Da 
Costa  a,  Jones,  Cowper,  733.  But 
the  Courts  have  frequently  refused 
to  try  wagers,  on  the  ground  of 
their  leading  to  admission  of  inde- 
cent evidence,  or  as  unnecessarily 
injuring  the  feelings  of  third  per- 
ties.  lb.  Ditchbum  V.  Goldsmith, 
4  Camb.  152. 

(2)  Cowper,  594.  See  Cope  r. 
Cope,  I  M.  &  Ro.  274.  In  B.  N. 
p.  113,  a  case  is  referred  to,  as 
shewing  that  the  wife  might  be 
examined     after    her    husband's 


death,  to  prove  the  child  a  bastard 
which  is  inconsistent  with  the 
principle  adopted  by  Lord  Mans 
field.  Lord  Hardwicke,  Rep.  temp. 
Hard.  83,  puts  the  incompetency 
of  the  wife  to  give  evidence  of 
non-access  upon  the  ground  of 
interest;  a  ground  which  would 
onl^  applv  in  particular  instances, 
as  m  oraers  of  filiation.  It  does 
not  appear  clearly,  how  the  circum- 
stance of  the  wife  being  the 
offending  party  can  affect  the 
question. 


o  S 
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CHAPT.ER  XII. 

GENERAL   RULES  RELATING  TO  THE  EXCLUSION  OF  EVIDENCE. 

HEARSAY  EVIDENCE. 

XXAVING  investigated  several  rules  for  the  exclusion  of 
evidence,  as  regarding  the  peculiar  character  or  situation  of  a 
witness,  or  the  peculiar  subject  of  his  testimony,  we  proceed  to 
consider  some  rules  of  a  more  general  nature  which  have  been 
established,  principally  with  a  view  to  provide  against  the  dan- 
ger of  juries  being  perplexed  or  misled  by  evidence,  of  doubtful 
credibility  even  where  the  witnesses  are  unimpeached. 

It  is  proposed  to  treat  of  the  rules  adopted  by  our  Courts,  for 
the  exclusion  of  hearsay  evidence,  and  of  secondary  evidence. 

In  treating  of  hearsay  evidence,  it  is  proposed,  in  the 
first  section  of  the  present  chapter,  to  consider  the  distinction 
between  original  and  hearsay  evidence ;  and,  in  the  second  sec- 
tion, to  treat  of  the  rule  which  excludes  hearsay  evidence. 
Exceptions  to  this  rule  will  be  considered  in  separate 
chapters. 


Section  I. 

Original  and  Hearsay  Evidence. 

When  a  witness,  in  the  course  of  stating  what  has  come 
under  the  cognizance  of  his  own  senses,  relative  to  a  matter  in 
dispute,  states  the  language  of  others  which  he  has  heard,  or 
produces  papers,  which  he  identifies  as  being  written  by  pard- 
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cular  individuals,  he  oflfera  what  is  called  hearsay  evidence. 
This  evidence  may  sometimes  be  the  very  matter  in  dispute,  or 
something  from  which  a  pertinentinference,  relative  to  the  matter 
in  dispute,  may  be  drawn ;  or,  on  the  other  hand,  it  may  con- 
sist of  a  verbal  or  written  narrative  of  fiicts  received  by  the 
witness  from  some  other  person,  which  he  delivers  at  second 
hand,  to  the  Court.  The  term,  hearsay  evidence,  is  used  with 
reference  both  to  that  which  is  written,  and  to  that  which  is 
spoken.  But,  in  its  legal  sense,  it  is  confined  to  that  kind  of 
evidence,  which  does  not  derive  its  effect  solely  from  the  credit 
to  be  attached  to  the  witness  himself,  but  rests  also  in  part  on 
the  veracity  and  competency  of  some  other  person,  from  whom 
the  witness  may  have  received  his  information. 

In  some  cases,  the  words  or  writings  offered  in  evidence  are,  Tramactioiit 
in  fact,  transactions,  concerning  which  the  only  inquiry  instituted  writiog. 
is,  whether  they  have  taken  place  or  not.  For  example,  letters 
written  to  a  bankrupt  before  his  bankruptcy,  containing  matters 
material  to  an  act  of  bankruptcy,  are  admissible,  without  calling 
the  writer  of  them,  as  evidence  against  the  bankrupt,  that  he 
received  intimation  of  certain  facts ;  but  not  to  prove,  that  the 
facts  were  true.  (I)  So  letters  written  to  a  person  a  short  time 
previous  to  his  bankruptcy,  and  containing  a  refusal  to  advance 
money,  are  evidence  of  the  fact  of  such  refusal.  (2) 

In  like  manner,  in  an  action  for  a  malicious  prosecution,  a 
letter  and  an  affidavit  were  received  in  evidence,  not  as  proving 
the  facts  therein  stated,  but  as  proving  some  collateral  fact, 
to  be   inferred  from   them;    the   first,  as  showing  how  the 


(1)  Cotton  V,  James,  I  M.  &  M. 
273.  The  time  of  receiviiiK  in- 
formation beinff  important,  this 
was  proved  by  ue  post-mark. 

(2)  Vacher  v.  Cocks,  1  M.  & 
M.  353.  Lord  Tenterden  suffered 
only  that  part  of  the  letter  to  be 
read,  which  contained  the  refusal. 
In  Fairlie  v,  Denton,  2  C.  &  P. 
103,  the  part  of  a  plaintiff's  un- 
answered letter,  which  contained  a 
demand, 'was  allowed  to  be  read. 


It  is,  however,  an  established  rule, 
that  letters,  which  are  admissible 
for  one  purpose^  will  not  be  rejected, 
merely  because  they  contain  hear- 
say evidence  of  the  truth  of  facts; 
but  the  jury  will  be  directed  in  the 
proper  use  of  them  as  instruments 
of  evidence.  Willis  v.  Bernard,  8 
Bing.376,  and  cases  ib.  For  other 
ihstances  of  letters,  see  Whiuiker 
V.  Bank  of  England,  6  C.  &  P.  7oo; 
Whitehead  v.  Scott,  1  M.  &  JRo.  2. 
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plaintiff  came  to  be  bailed ;  the  latter,  as  showiag  a  step 
taken  by  the  persons  conducting  the  prosecution.  The  en- 
denccy  as  Lord  Tenterden  obserTed,  was  admissible  for  cue 
purpose,  but  not  for  another.  (1)  In  an  action  for  a  libel, 
evidence,  that  the  publisher  of  the  libel  followed  it  up  by  a 
charge,  the  particulai*s  of  which  corresponded  with  the  imputa- 
tion in  the  libel,  is  admissible  on  the  part  of  the  defendant, 
though  obviously  the  proof  of  the  particulars  of  the  diai^ 
tends  in  no  degree  to  establish  their  truth.  (2) 


Letters  to 
testator. 


It  has  been  doubted,  whether,  upon  a  question  of  the  sanity 
of  a  devisor,  letters  found  among  his  papers  shortly  after  his 
death,  written  to  him  by  persons  of  his  acquaintance,  are  ad- 
missible for  the  purpose,  showing  that  the  devisor  was  treated 
by  them  as  a  person  of  sound  mind  (3). 


alse  denial. 


Directions. 


Proof  of  a  false  denial  of  a  person,  by  a  wife  or  servant,  the 
person  being  at  home  at  the  time,  is  original  evidence.  Nothing 
could  be  added  to  the  credibility  of  the  fact  of  the  denial,  by 
calling  the  person  who  made  it,  even  supposing  that  the  witness 
were  perfectly  disinterested  ;  and  although  the  jury  may  draw 
an  inference  from  the  fact  of  the  denial,  yet  they  are  not 
required  to  attach  credit  to  the  statement  of  any  person  not 
before  them  (4).  And,  clearly,  all  verbal  instructions,  as  of  a 
bankrupt  ordering  himself  to  be  denied  to  creditors,  are  in 
their  nature  original  evidence  (5).     The  same  is  to  be  said 


(1)  Taylor  c.  Williams,  2  B.  & 
Ad.  845.  In  Penn  v.  Scholey, 
5  Esp.  243,  an  affidavit  made  by  a 
stranger,  was  read  in  evidence. 

(2)  Finden  v.  Westlake,  1  M.  & 
M.  561. 

(3)  Wright  V.  Doe  d.  Tatham,  in 
Error,  1  Ad.  &  Ell.  3.  One  of  the 
letters  purported  to  be  an  answer. 
All  the  writers,  except  one,  were 
dead.  Similar  evidence  appears  to 
have  been  received  in  the  Ecclesi- 
astical Courts.  lb.  p.  8.  Batsford 
V.  Alderson,  3  Hagg.  609. 

(4)  Attorney  General  v.  Good, 
M'Clel.  &  Y.  286;  information 
for  custom-house  penalties.  The 
husband  was  denied  by  the  wife. 


immediately  after  ancustomed 
goods  were  discovered  on  the  hus- 
band's premises.  In  Key,  assignee 
of  Sherwin  r.  Shaw,  8  Bing.  320. 
Upon  a  creditor  calling,  the  bank- 
rupt was  seen  peeping  over  his 
wife's  shoulder  in  a  retired  part  of 
the  shop,  and  immediately  after- 
wards she  came  into  the  front  part, 
and  said,  *'  My  husband  is  not  at 
home."  See  also  Charinirton  ▼. 
Brown,  L  B.  Moore,  341 ;  the 
answer  of  a  wife  to  a  creditor. 
'  (5)  Jameson  v.  Earner,  1  Esp. 
281.  GiUinffham  v.  Laing,  6 
Taunt.  532 ;  directions  by  a  bank- 
rupt to  a  friend,  to  say  that  he  wai 
not    upon    exchange.      Fisher  t. 
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of  communications  of  various  kinds,  where  the  object  of  givuig 
them  in  evidence  is  not  that  their  truth  may  be  inferred  solely 
from  the  fact  of  the  communication  having  been  made,  and  from 
the  credit  of  the  person  making  it(l). 


In  many  cases,  the  expressions  of  persons  are  the  very  mat-  Subject  of  ex- 
ter  in  issue :  as  where  the  controversy  is  respecting  the  question,  f^*.**°*  ^" 
whether  they  have  been  used  or  not.     The  proof,  therefore, 
of  their  having  been  used,  is  in  its  nature  original  evidence. 
Thusy  upon  an  inquiry  respecting  reputed  ownership  under  the  Reputed 
bankrupt  laws,  hearsay  evidence  of  the  opinion  of  neighbours  °^'^®"  'P* 
is  admissible,  either  to  prove  or  disprove  the  reputed  owner- 
ship of  the  bankrupt.     In  one  case,  Gibbs,  C.  J.,  observes, 
"  What  is  reputed  ownership  ?  it  is  made  up  of  the  opinions 
of  a  man^s  neighbours ;  it  is  a  number  of  voices  concurring 
upon  one  or  other  of  two  facts  (2)/'    The  existence  of  a  public 
rumour  has  been  allowed  to  be  proved  in  the  same  way  (3).  Rumor. 
And  this  is  the  nature  of  the  evidence  respecting  general  cha- 
racter, which,  it  will  be  seen  in  the  course  of  this  work,  is  re-  Character. 
levant  to  various  inquiries.  (4) 


Boacher,  10  Barn.  &  Cress.  710. 
Vincent  v.  Prater,  4  Taunt.  603, 
where  the  direction  shewed  that 
there  was  no  intention  to  deUiy 
creditors. 

(1)  Shott  V.  Streathfield  and 
Another,  2  M.  &  M.  9.  In  this 
case  A.  went  out  of  partnership, 
and  introduced  B.  (a  defendant)  to 
the  witness  as  his  successor ;  the 
witness  was  asked  whether,  (in  the 
absence  of  the  defendants)  he  re- 
ported this  conversation  to  the 
plaintiffs.  In  Whitehead  v.  Scott, 
2  M.  &  M.  2,  it  was  held,  that  a 
party  to  a  suit  has  a  right  to  have 
a  letter  read  making  a  demand, 
though  the  counsel  for  the  other 
party  offers  to  admit  the  demand. 

(2)  Grove  v.  Rutten,  Holt's  N. 
P.  C.  327.  Oliver  v,  Bartlet,  I  Br. 
&  B.  269.  2  B.  Moore,  692.  8.  C,  in 
which  case  the  court  said,  that  they 
did  not  decide,  whether  reputation 
abne,  without  facts,  woulcl  suffice. 
And  see  the  cases  as  to  notoriety 


of  transfer  upon  assignments  of 
property.  Muilerv.  Moss,  I  M.& 
S.  335. 

(3)  Jones  V,  Perry,  2  Esp.  482 ; 
action  for  keeping  a  malicious 
dog,  by  which  the  plaintiff's  child 
was  bitten.  Lord  Kenyon  allowed 
a  witness  to  be  asked  respecting  a 
report  in  the  neighhourhood,  Uiat 
the  dog  had  been  bitten  by  another 
dog. 

(4)  See  ff{/ra,  respecting  rele- 
vancy of  proofs.  Foulkes  v.  Gell- 
way,  3  Esp.  236,  is  a  strong  ex- 
ample of  this  kind  of  evidence. 
It  was  an  action  for  breach  of 
promise  of  marriage,  where  the  de- 
fence was,  that  the  plaintiff  was  a 
woman  of  bad  character;  and  a 
witness,  who  had  gone  to  the  place 
where  the  plaintiff  lived,  was  al- 
lowed to  give  evidence  of  what  he 
there  heard.  Lord  Holt,  upon  an 
information  against  a  defendant  for 
being  a  cheat  and  impostor,  allow- 
ed   declarations  of  persons  as  to 
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General 
opinion. 


Intention  of 
testator. 


In  like  manner,  in  an  action  for  destroying  a  picture,  where 
the  subject  of  inquiry  was  as  to  the  impression  produced 
by  the  picture  on  the  minds  of  the  public,  the  declarations  of 
spectators  in  looking  at  it  were  admitted  in  evidence  (1); 
what  was  said  by  the  spectators  was  the  efiect  produced  by  the 
picture ;  it  was  not  received  as  evidence  of  the  painter's  design, 
upon  credit  given  to  assertions  of  persons  not  before  the  Court 
The  declarations  of  a  testator  have  been  held  to  be  receivable 
in  evidence,  to  shew  his  intentions,  when  his  will  is  impugned 
on  the  grounds  of  either  fraud,  circumvention,  or  forgery,  (S) 
or  to  shew  the  state  of  his  mind.  (3) 


Expressions  In  cases  where  it  is  material  to  inquire  into  the  demeanor, 

mental  feelings,  the  conduct,  and  mental  feelings  of  an  individual  at  a  particular 
period,  the  expressions  used  by  the  individual  at  the  period  in 
question  are,  in  their  nature,  origina)  evidence.  For  they  are 
the  thing  itself  which  is  inquired  into,  as  far  as  outward  beha- 
viour is  important;  and  as  evidence  of  inward  sentiments, 
they  are  unlike  a  statement  of  past  occurrences ;  for  they 
derive  their  credit  from  being  usually  identified  with,  and 
naturally  resulting  from,  particular  corresponding  feelings^ 
Letter*  of  wife.  Accordingly,  in  actions  for  criminal  conversation,  where  it  is 
material  to  inquire  into  the  terms,  upon  which  the  husband  and 
wife  lived  together  before  the  connection  of  the  wife  with  the 
defendant,  it  is  usual  to  give  evidence  of  what  the  husband  and 
wife  have  said  to  each  other,  in  order  to  shew  tlieir  demeanor 
and  conduct,  and  whether  they  were  living  upon  better  or  worse 
terms.  (4)     With  the  same  object,  evidence  has  been  given  of 


having  been  deceived  by  him  to  be 
given  in  eYidence,;Hatha way's  case; 
a  decision  which  could  not  be  sup- 
ported in  the  present  day. 

(1)  Du  Boat  V.  Beresford,  2 
Campb.  512.  The  defence  was*  that 
the  picture  (of  Beauty  and  the 
Beast)  was  a  libel,  inasmuch  as  the 
public  generally  understood  who 
the  individuals  meant  to  be  por- 
trayed were,  by  looking  at  the  pic- 
ture. 

(2)  Ellis  t?.  Hardy,  1  M.  &  Ro. 
525. 

(3)  Doe  dem.  Reed  v.   Harris, 


7  C.  &  P.  350.  A  testator's  deda- 
ration  may  be  in  the  nature  of  ori< 
ginal  evidence,  where  they  are  ad- 
duced for  the  purpose  of  designating 
the  object  of  his  bounty,  or  the 
subject  of  a  bequest,  as  distin- 
guished from  evidence  of  his  inten- 
tions. 

(4)  Per  Lord  Ellenborough,  C.  J., 
in  Trelawney  v.  Coleman,  1  B.  &  A. 
90.  Per  Holroyd,  J.,  2  Stark.  C. 
192,  stated  to  be  so  ruled  by  Lord 
Kenyon,  4  Esp.  39.  In  Jones  t. 
Thompson,  6  u.  &  P.  415,  the  wit^ 
ness  was  asked,  whether  the  wife 
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the  anxiety  expressed  by  the  wife  about  her  husband,  and  of 
her  mode  of  speaking  of  him  in  his  absence.  (1)  On  the  other 
handy  it  is  admissible  to  give  general  evidence  in  reduction 
of  damages,  that  the  wife  had  complained  of  her  husband's 
treatment.  (2)  The  letters  of  the  wife  to  the  husband,  (8)  or, 
as  it  has  been  recently  decided,  the  letters  of  the  wife  to  a  third 
person  with  reference  to  her  husband,  are  evidence  to  shew 
what  her  feelings  were  towards  him.  (4)  In  such  cases  the 
jury  do  not  substitute  the  knowledge  of  an  absent  person  for 
their  own,  but  they  reason  as  from  an  effect  to  a  cause. 

It  is,  however,  always  required,  that  proof  should  be  given  Absence  of 
that  the  declarations  or  letters  of  a  wife,  purporting  to  express 
her  feelings,  were  of  a  time  antecedent  to  the  date  of  any  facts 
calculated  to  raise  suspicion  of  a  criminal  intercourse,  and 
when  there  existed  no  ground  for  imputing  collusion  (5).  It  • 
has  been  held,  that  the  letters  of  the  wife  are  inadmissible, 
if  written  after  an  attempt  to  commit  adultery  by  the  de- 
fendant. (6) 

The    expressions  of  a  person  aflSicted  with  bodily   pain  Exprewonitc- 

*^  compaiiymg 

bodily  feelings. 

kept  a  journal,  and  for  wHat  pur-  not  evideDce.    Letters  written  to 

poee.    The  evidence,  it  (las  been  the  defendant,  before  the  criminal 

thought,  ouffht  to  be  general,  see  facts  are  proved  to  have  been  com* 

Winter  v.  Wroot,  1  M.  &  Ro.  404.  mitted,  are  receivable.     EUam  v. 

(1)  Trelawney  v,  Coleman,  2  Stark.  Faucett,  2  Esp.  562.    That  the  let- 

C.  191.     It  was  held  in  this  case,  tersof  the  wife  are  not  in  general 

that  thejndgment  which  the  witness  evidence  for  the  defendant,  see  B. 

had  formed  from  the  wife's  anxiety,  N.  P.  28. 
was  admissible.  (5)  Edwards  v.  Crook,  4  Esp.  39^ 

(2)  Winter  v.  Wroot,  1  M.  &  Ro.  where  the  letters  were  refused  on 
404.  this  ground.    Trelawney  v.  Cole- 

(3)  Trelawney  v.  Coleman,  1  B.  man,  1  B.  &  Aid.  90.  Houliston 
&  Aid.  90,  where  there  was  no  direct  v.  Smith,  2  C.  &  P.  24,  where  it 
evidence  given  of  the  cause  of  the  was  held  that  the  dates  of  the  let- 
parties  living  separate.  Edwards  ters  were  not  sufficient  evidence  of 
9.  Crook,  4  Esp.  C.  39.  the  time  when  they  were  written. 

(4)  WiUis  V,  Bernard.  8  Bing.  In  Trelawney  o.  Coleman,  2  Stark. 
376,  where  it  was  said,  that  the  *  191»  the  period  at  which  the  letter 
letter  was  less  open  to  exception  in  question  was  written,  was  proved 
than  if  written  to  the  husband,  by  a  person  to  whom  the  wife  read 
The  letter  shewed  the  wife's  affec-  the  contents.  In  other  cases,  the 
tion,  and  also  that  she  was  not  postmark  has  afforded  the  requisite 
dissatisfied  at  being  left  abroad,  proof. 

The  letter  also  contained  a  state-         (6)  Wilton  v,  Webster,  7  C.  &  P. 
meat  'of  facts,  as  to  which,  though      198. 
the  whole  letter  was  read,  it  was 
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or  illness,  relative  to  his  health  and  sensations,  have  been 
considered  to  be  in  their  nature  original  evidence;  such 
expressions  being  ordinarily  the  natural  consequence,  and 
the  outward  indication  of  co-existing  sufferings.  The  re' 
presentations  of  a  patient  to  his  medical  attendant,  who  has 
an  opportunity  of  observing  whether  they  correspond  with 
the  symptoms  to  which  they  refer,  appear  to  be  entided  to 
greater  weight,  than  if  made  to  an  inexperienced  person,  and 
to  afibrd  a  stronger  presumption  that  they  are  genuine  (1). 
But  although  not  made  to  a  medical  man,  they  appear  to  be 
admissible  evidence.  (2) 

Relation  of  pre*  When  a  patient  enters  into  a  history  of  his  complaint,  and 
viou»  lymp-  relates  some  earlier  symptoms,  experienced  at  a  former  pariod, 
he  is  giving  a  narrative  from  memory,  rather  than  yielding  to 
,  the  impressions  forced  upon  him  by  his  situation ;  and  it  would 
seem,  upon  principle,  that  what  he  says  ought  not  to  be  re- 
ceived in  evidence.  The  case  of  Aveson  v.  Lord  Kinnaird^{S) 
as  to  this  point,  appears  to  have  been  decided  on  its  peculiar 
circumstances.  That  was  an  action  upon  a  policy  of  insurance, 
by  which  the  plaintiff  had  insured  the  life  of  his  wife.  The 
plaintiff  produced  a  surgeon  as  a  witness,  who  had  given  a 
certificate  upon  which  the  policy  had  been  effected,  that  the 
wife  was  in  good  health  on  a  particular  day ;  and  he  swore  at 
the  trial  to  his  belief  of  the  fact.  On  cross-examination,  he 
stated,  that  his  opinion  was  formed  principally  from  her  answers 
given  at  the  time.  The  defendant,  in  order  to  meet  this  evi- 
dence, produced  a  witness  who  had  been  an  intimate  friend  of 
the  wife,  and  had  called  accidentally  upon  her  within  a  week 
after  the  day  to  which  the  certificate  related,  and  found  her  in 
bed  with  the  appearance  of  being  ill :  and  the  wife  related  to 
this  witness  that  she  had  not  been  well  from  a  time  which  in- 
cluded the  day  specified  in  the  certificate.  This  evidence  of 
the  defendant's  witness  was  allowed ;  first,  on  the  ground  that 

(1)  See  the  observations  of  the  down  by  Lord  fiUenborough,  with 
Attorney  General  (Copley)  in  the  regard  to  patients,  without  qualifi- 
Gardiner  Peerage  case,  p.  79.  cation.     The  representatioDs  ad- 

(2)  Aveson  v.  Lord  Kinnaird,  6  mitted  in  that  case  were  opposed 
East,  188,  where  the   representa-  tootherrepresentationsmadebythe 
tions  were  made  to  an  intimate  same  individual  to  a  surgeon, 
friend.      And  the  rule  is  there  laid  (3)  6  East,  188. 
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it  was  the  declaration  of  a  patient  on  the  subject  of  her  own 
health  at  the  time;  and  secondly,  that  it  was  a  species  of 
cross-examination  of  the  surgeon  produced  by  the  plaintiff,  and 
who  had  formed  his  opinion  principally  in  consequence  of  the 
wife's  answers.  It  is  to  be  observed,  however,  that  the  part  of 
the  wife's  conversation  with  the  defendant's  witness,  which  was 
material  to  the  case,  did  not  relate  to  her  contemporary  sensa- 
tions, but  to  the  state  of  her  health  at  a  previous  time ;  an 
objection  which  does  not  appear  to  have  applied  to  the  answers 
given  to  the  surgeon. 

In  the  Gardiner  Peerage  case,  where  the  inquiry  turned 
upon  the  ordinary  period  of  gestation,  the  medical  witnesses 
were  not  allowed  to  state  what  they  had  been  told  by  women, 
whom  they  had  attended  in  their  confinement,  as  to  the  date  of 
their  conception.  It  was  held  to  be  an  objection  to  the  evi- 
dence tendered,  that  it  related  to  a  circumstance  which  took 
place  before  the  medical  men  were  consulted.  (1) 

Although  it  is  now  settled,  that  what  a  patient  says  to  a  me-  CauMofiDjviy. 
dical  man  about '  his  sufierings  is  receivable  in  evidence,  (2) 
it  might  seem  that  a  statement  by  him  respecting  the  particular 
cause  of  his  sufferings,  (as,  for  example,  the  circumstances  of  an 
assault  which  he  had  received,)  would  be  open  to  greater  objec- 
tion. It  was,  however  held  in  the  case  of  Uiampson  and  Uxor 
V.  Trevanion^  (3),  that  what  the  wife  said  immediately  on  receiv- 
ing an  injury,  and  before  she  had  time  to  devise  any  thing  for 
her  own  advantage,  was  evidence.  From  the  report  of  the  case. 


(1)  Gardiner  Peerage  case,  p. 
79,  136,  170,  several  of  the  women 
were  afterwards  produced  as  wit- 
nesses, and  their  evidence  shewed 
in  a  striking  manner,  the  difference 
between  taking  their  evidence  from 
their  representations  to  the  medical 
witnesses,  and  taking  it  in  open 
court,  subject  to  being  sifted  accord- 
ing to  those  rules,  which  expe- 
rience has  found  to  be  so  useful  in 
separating  truth  from  error. 

(2)  In  Aveson  v.  Lord  Kinnaird, 
6  East,  188,  Lawrence,  J.,  says,  it  is 
every  day's  experience  that  what  a 


man  has  said  of  himself  to  his  sur- 
geon, is  evidence  to  shew  what  he 
suffered  by  reason  of  an  assault. 

(3)  Skinner,  402,  cited  by  Lord 
Ellenborough  in  Aveson  v.  Lord 
Kinnaird,  6  East,  188.  In  Adams 
V,  Arnold,  12  Mod.  375,  an  action 
of  assault  on  plaintiff's  wife,  and 
getting  her  with  child;  what  the 
wife  declared  in  her  labor  was  re- 
jected. But  as  the  nature  of  the 
wife's  declaration  is  not  stated,  nor 
the  reason  assigned  for  its  rejection, 
the  case  is  of  little  value. 


204 


Hearsay  Evidence. 


[Ch.  12. 


which  is  very  short  and  loosej  it  may  perhaps  be  presumed,  that 
the  wife  had  related  the  particulars  of  the  assault:  and  in 
R.  V,  Foster,  (1)  it  was  held  by  Gurney,  B.,  and  Park, 
J.i  that  what  a  deceased  person  had  said  immediately  upon 
receiving  a  fatal  injury,  as  to  tlie  cause  of  the  injury,  was 
admissible  evidence.  It  may  be  observed,  that  these  cases  differ 
from  those  which  have  been  decided  respecting  the  statement 
of  a  patient's  complaint ;  for  statements  of  the  latter  descrip- 
tion w<Suld  not,  it  is  conceived,  depend,  for  their  admissibility, 
upon  the  time  when  the  injury  was  received. 


Conplaint  in 
rep«. 


In  prosecutions  for  rape,  though  it  has  been  regarded  as 
admissible  evidence,  on  the  part  of  the  prosecution,  and  is  gene- 
rally  considered  essential,  to  show  that  the  prosecutrix  made  a 
complaint  recently  after  the  commission  of  the  alleged  crime ;  (2) 
yet  it  has  been  held,  that  the  particulars  of  the  complaint  are  not 
evidence  of  the  truth  of  the  statement.  (3)  It  is  now  the  general 
practice  to  exclude  any  mention  of  the  details  of  the  com- 
plaint. In  case  of  the  death  of  the  party  injured,  or  in  case 
of  her  absence  for  any  cause,  the  particulars  of  her  complaint, 
stated  in  the  absence  of  the  prisoner,  could,  under  no  circum- 
stances, be  received;  which  shows  that  such  statements  are  not 
regarded  as  part  of  the  res  gesUe.  (4)  This  further  appears 
from  the  consideration,  that  what  is  deemed  a  recent  complaint 
depends  on  various  circumstances,  and  especially  on  the  op- 
portunity of  communicating  with  female  relations. 


Declaratiotifl 

accompanying 

posseMion. 


Declarations  of  persons  in  possession  of  property  have,  in 


(1)  6  C.  &  P.  3i25.  But  see  R. 
V.  Clarke,  infra,  n.  3. 

(2)  The  point  is  rather  assumed 
than  expressly  decided  in  Brazier's 
case,  1  East's  P.  C.  444.  But  it  is 
the  common  practice  to  give  evi- 
dence of  this  nature ;  and  the  ab- 
sence of  recent  complsdnt,  unless 
explained  by  particular  circum- 
stances, is  generally  fatal  to  the 
prosecution,  see  1  Leach,  199. 
1  Russel  on  Crimes,  565.  Accord- 
ing to  the  old  law  respecting  rape, 
it  was  required  that  the  woman 
should  have  gone  to  the  next  town) 


immediately  after  the  offence  wai 
committed,  cum  clamore  et  kutesio, 
1  Hale's  P.  C.  632.  Barringtoa 
notices  that  certain  periods,  within 
which  complaint  was  to  be  made, 
were  limited  by  the  laws  of  several 
countries.  Observations  on  the  Sta- 
tutes, p.  1 25. 

(3)  R.  V,  Clarke,  2  Stark.  C.  242. 

(4)  It  seems  formerly  to  have 
been  considered,  that  the  narrative 
of  an  infant  presently  after  the 
wrong  .done,  was  receivable  in 
evidence.  See  the  authorities  in  1 
East's  P.  C.  441. 
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£ome  cases^  been  received  as  original  evidence,  explanatory  of 
the  nature  of  their  possession.  Thus,  the  declaration  of  a 
widow,  in  possession  of  certain  premises,  that  she  held  them 
for  life,  and  that  after  her  death  they  would  go  to  the  heirs  of  the 
husband,  have  been  held  admissible,  to  negative  the  fact  of  her 
having  had  twenty  years'  adverse  possession ;  but  it  seems  to 
be  now  considered,  that  such  declarations  are  not  evidence,  un- 
less they  are  against  the  interest  of  the  person  making  them.(l) 

On  a  question  of  legitimacy,  the  decoration  of  a  lady,  whose  Foigesaoa  in- 
marriage  was  in  question,  that  a  certain  box  contained  her  ^^^^  ^^' 
marriage  certificate,  was,  after  objection,  received  both  by  Chief 
Justice  Dallas  and  Lord  Tenterden,  C.  J.,  as  evidence,  that 
she  was  then  in  possession  of  a  document  of  a  particular  de- 
scription. (2)  Here  the  fact  of  possession  was  inferred  from 
the  declaration,  which  was  not  merely  explanatory  of  a  known 
possession. 

The  original  evidence  of  yerbal  or  written  matters,  which  has  Original  deela- 
been  here  considered,  is  often  said  to  be  admissible,  as  consti-  ^oj^i^gSe, 
tuting  a  part  of  the  resgesUe,  In  several  of  the  examples  above 
given,  the  words  or  writings  are  in  themselves  independent 
transactions,  yet  in  some,  they  are  the  ultimate  facts  of  inquiry, 
not  necessarily  connected  with  any  act  done ;  in  others,  they 
are  receivable  as  the  natural  and  immediate  result  of  particu- 
lar situations,  impulses,  or  feelings.  (3) 


(1)  Doe  V,  Pettet,  5  B.  &  A.  224. 
Doe  o.  Richarly,  5  Esp.  4,  was  a 
case  decided  apparently  on  the 
principle  mentioned  in  the  text. 
There  the  declarations  of  a  person, 
found  in  possession  of  premises, 
that  he  rented  them,  were  held  to 
be  evidence  of  an  underletting.  The 
case  is  opposed  bv  a  conflicting 
decision.  Doe  v.  Payne,  1  Stark. 
C.  86.  See  4  Taunt.  766.  Doe  v, 
Williams,  6  B.  &  C.  41.  Doe  d. 
Sweetiand  o.  Webber,  1  Ad.  &  £11. 
738.  It  is  difficult  to  distinguish 
the  class  of  cases  under  considera- 
tion, from  a  numerous  class  of 
cases  in  which  declarations  of 
deceased  persons  against  interest 


are  admissible.  Came  9.  Nicoll, 
1  Bing.  N.  C.  430.  And  it  may 
perhaps  be  thought,  that  the  case  in 
the  text  belongs  to  this  class,  though 
such  is  not  stated  to  be  the  ground 
of  the  decision.  There  is  another 
numerous  class  of  cases,  where 
declarations  of  persons  are  re- 
ceived on  the  ground  that  a  party 
to  the  suit  is  identified  in  interest 
with  the  declarant. 

(2)  Here  v.  Ward,  printed  report  of 
tritd  on  first  issue ;  and  on  second 
issue,  p.  164.  The  evidence  was  of- 
fered lor  the  purpose  of  connecting 
a  certificate  produced  in  evidence, 
with  a  document  in  her  custody. 

(3)  The  nature  of  thosa  woros  or 
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Origioal  decla- 
rations part  of 
the  ret  gesUt, 


Words  and  writings  appear,  perhaps,  more  properly  to  be 
admissible  as  part  of  the  res  gestiB,  when  they  accompany  some 
act,  the  nature  and  object  or  motives  of  which  are  the  sub- 
ject of  inquiry.  In  such  cases,  words  are  receivable  as  ori- 
ginal evidence,  on  the  grAund  that  what  is  said  at  the  time 
affords  legitimate,  if  not  the  best,  means  of  ascertaining  the 
character  of  such  equivocal  acts  as  admit  of  explanation, 
from  those  indications  of  the  mind,  which  language  affords. 
For  where  words  or  writings  accompany  an  act,  as  well  as 
in  the  instances  before  considered  where  they  indicate  the 
state  of  a  person's  feelings  or  bodily  sufferings,  they  derive 
their  credit  from  the  surrounding  circumstances,  and  not  from 
the  bare  expressions  of  the  declarant.  And  the  language  of 
persons  at  or  about  the  time  of  their  doing  a  particular  act,  in 
the  same  manner  as  their  demeanor  or  gesture,  is  more  likely 
to  be  a  true  disclosure  of  what  was  really  passing  in  their 
minds,  than  their  subsequent  statements  as  to  their  inten- 
tions, even  if  such  statements  would  not  be  excluded  on  other 
grounds. 


Fca«diilent 
rtpresentation. 


Envelope. 


Declaintiont  of 
wife. 


Thus,  in  an  action  on  the  case  for  fraudulently  representing 
the  solvency  of  a  person,  whereby  the  plaintiffs  trusted  him 
with  goods,  their  declarations  at  the  time  they  were  applied  to 
for  the  goods,  are  admissible,  to  show  that  they  gave  trust 
in  consequence  of  the  representation.  (1)  A  letter,  being 
the  envelope  of  a  promissory  note,  has  been  admitted  to 
show  for  what  purpose  it  was  sent.  {2)  In  an  action  for  cri- 
minal conversation,  where  the  defence  was,  that  the  plaintiff 
had  connived  at  his  wife's  elopement,  evidence  was  reGei?ed 
on  the  part  of  the  plaintiff  of  the  wife's  declarations  as  to 
her  intentions  and   purposes  in  going.  (3)      And  in  Avetoii 


writings  which  are  facts  in  them- 
selves, will  be  further  illustrated  in 
the  section  which  treats  of  admis- 
sions. 

(1)  Fellowes  v.  Williamson,  I  M. 
8c  M.  306.  The  goods  were  fur- 
nished five  months  after  the  re- 
presentation;  but  the  representa- 
tion was  expressly  referred  to  on 
delivery.  And  see  Moore  v.  Strong, 
I  Bmg.  N.  C.  44 1 ;  conversation  at 


time  of  deliverinff  goods,  to  shew 
whether  furnished  by  way  of  pay- 
ment. 

(2)  Bruce  v.  Hurley,  I  StaA. 
24.  The  plaintiff's  own  letter  was 
admitted  for  himself,  to  shew  that 
the  note  had  been  sent  to  procure 
payment,  the  question  being,  whe- 
ther it  was  in  a  bankrupt's  pos- 
session for  a  special  purpose  only. 

(3)  Hoare  v.  Allen,  3  Esp.  276- 
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V.  Lard  Xifinaird,  (1)  Lord  Ellenborough  observed,  that  if  a 
wife,  upon  quitting  her  husband's  home,  declared  at  the  time 
that  she  fled  from  immediate  terror  of  personal  violence,  he 
should  admit  the  evidence ;  though  not,  if  it  were  a  collateral 
declaration  of  some  matter  which  happened  at  another  time. 
In  an  action  against  a  sheriff  for  a  false  return,  where  the  de-  Frtudulent 
fepce  was  a  fraudulent  bill  of  sale,  declarations  by  the  ^^'^^•y^^- 
party  executing  the  bill  of  sale,  made  by  him  at  the  time  of 
execution,  were  held  to  be  admissible,  but  not  those  made 
at  another  time.  {2)  Where  a  trader,  t^ing  in  embarrassed  cir* 
cumstances,  executed  an  assignment  for  the  benefit  o{  his  cre- 
ditors, it  was  held,  in  an  action  after  his  death  against  the  as- 
signee, treating  him  as  executor  de  son  tortf  that  a  list  of  credi- 
tors made  out  about  the  time  of  the  execution  of  the*  assignment, 
by  the  direction  of  the  assignor,  was  evidence  as  part  of  the 
transaction  for  the  purpose  of  disproving  fraud.  (3) 

Upon  questions  of  bankruptcy,  where  the  intentions  of  the  Bankruptcy. 


The  evidence  was  doubtingly  ad- 
mitted. The  wife  representea  that 
she  was  only  going  to  her  uncle*8 
house,  and  the  husband  suffered 
her  to  go  under  that  impression. 

a)  6  East,  188.  And  see  Wal- 
ter V.  Green,  1  C.  &  P.  621.  Con- 
fession by  a  wife  of  adultery  imme- 
diatelv  previous  to  being  turned 
out  ot  doors ;  and  letters  found  in 
her  writinfif  desk. 

(2)  Philips  V,  Earner,  1  Esp.  357. 
For  other  examples  of  the  res 
gestiB  principle,  see  Penn  v.  Scho- 
ley,  5  Esp.  243.  An  affidavit  to 
ex|^ain  an  execution  on  a  judg- 
ment. Bebb  V,  Thomas,  2  W.  Bl. 
1043.  Contemporary  declarations, 
explaining  eqmvocal  act  of  can- 
celling a  will.  Irving  v.  Green- 
wood, 1  C.  &  P.  350.  Action  for  " 
breach  of  promise  of  marriage, 
evidence  of  parent's  disapproval 
And  reasons  assigned  for  it.  Tilk 
V.  Parsons,  2  C.  £  P.  201.  Reasons 
sssigned  by  third  persons  not 
sUowed  to  be  given  m  evidence. 
Ashley  o.  Harrison,  1  Esp.  50, 
S.  P.  Rex  9.  Whitehead,  1  C.  & 
P'  69;   letters  of  person  indicted 


for  a  conspiracy,  shewing  that  he 
was  the  dupe  of  others.  Collen- 
ridge  v,  Farquarson,  1  Stark.  C. 
259.  A  distinction  between  an  entry 
in  an  account  book  made  after  the 
transaction,  and  a  contemporaneous 
entry.  It  often  happens  that 
declarations  which  are  in  their 
nature  original  evidence,  are  also 
receivable  on  the  ground  that  they 
are  made  by  persons  identified  in 
interest  with  the  parties  to  a  suit. 
As  in  Kent  v.  Lowen,  1  Camp.  177> 
where  letters  from  the  payee  to 
the  maker  of  a  promissory  note, 
contemporaneous  with  the  making 
of  the  note,  were  held  admissible 
to  prove  usTury,  on  the  ground  that 
the  plaintiff  claimed  title  through 
the  payees.  See  per  Park,  J.,  in 
Beauchamp  v.  Parry,  1  B.  &  Ad. 

91. 

(3)  Lewis  V.  Rogers,  1  Cr.  M.  & 
R.  48.  4  Tyr.  872.  And  see  Pri- 
deaux  v.  Collier,  2  Str.  57.  De- 
clarations by  a,  drawee  on  present- 
ment of  a  bilL  Ryle  v.  Uaggie, 
1  Jac.  &  W.  234 ;  declarations  as 
to  property  being  parted  with  by 
way  of  gift. 
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Buying  and 
•elUng. 


Preference. 


alleged  bankrupt  are  often  material  to  be  itiquired  into,  it  is 
usual  to  give  evidence  of  declarations,  as  furnishing  an  expla- 
nation of  transactions  in  their  nature  equivocal.  (1)  Thus  it  hat 
been  held,,  that  a  declaration  accompanying  a  purchase  of  goods 
is  admissible  evidence,  to  show  whether  a  person  sought  his 
living  by  buying  and  selling.  (2)  Similar  evidence  has  been 
received  to  explain  a  bankrupt's  motives,  where  a  payment 
made  by  him  is  sought  to  be  invalidated  as  a  fraudulent  prefer^ 
ej^ce.  Upon  such  a  question,  it  is  competent  to  inquire  into 
the  bankrupt's  declarations  as  to  the  state  of  his  affairs,  made 
about  the  time  of  the  transaction  in  question,  though  not  accom- 
panying or  connected  with  that  transaction.  (3)  And  it  is  very 
common  to  give  evidence  of  conversations  and  letters,  in  order 
to  explain  acts,  which,  according  to  the  intentions  of  the 
party  at  the  time,  may  or  may  not  amount  to  acts  of  bank- 
ruptcy. (4) 


Time  of  decla- 
ration. 


Much  discussion  has  arisen  with  respect  to  the  limits  of  time, 
with  reference  to  the  date  of  the  transactions  insisted 
upon  as  an  act  of  bankruptcy,  within  which  the  declarations  of 
the  alledged  bankrupt  ought  to  be  proved  to  have  been  made,  in 
order  to  be  received  in  evidence.  It  is  a  question  for  the  Court, 
in  each  case,  to  consider,  whether  the  declaration,  proposed  to  be 
received,  does  or  does  not  come  within  a  reasonable  time  of  the 
disputed  act :  and,  for  this  purpose,  the  Court  will  inquire  into 


(1)  Questions  on  this  subject 
are  to  be  distinguished  from  nume- 
rous questions  respecting  the  re- 
ception of  admissions  of  bankrupts 
concerning  their  trading,  or  the 
petitioning  creditor's  debt,  and 
which  are  not  explanatory  of  any 
co-existing  motives.  Parker  v.  Bar- 
ker, 1  Br.  &  B.  9.  Bromley  t?.  King, 
R.  &  M.  228.  Respecting  admis- 
sions  of  tradinff  made  before  bank- 
ruptcy. Smulcombe  v.  Bruges, 
M'Clel.45.  Sanderson  y.Laforest,! 
C.  &  P.  46,  respecting  admissions  of 
petidoning  creditor's  debt,  and  vide 
M|^a,  the  chapter  on  admissions. 

(2)  Gale  V,  Halfknight,  3  Stark. 
58. 


(3)  Vacher  9.  Cocks,  1  M.  &  M. 
353.  Herbert  v.  Wilcocks,  I  M. 
&  M.  355,  n.  That  the  intention 
upon  such  a  question  is  mateiial 
see  Cook  o.  Rogers,  7  Bing.  438. 
Hannan  v,  Fisher,  Cowper,  117. 
Letters  inclosing  bills  to  a  favored 
creditor.  Gutlme  9.  Crossley,  2  C. 
&  P.  301.  Questions  and  answers 
in  the  absence  of  the  favored  cre- 
ditor. 

(4)  B.  N.  P.  40.  Robson  v. 
Rolls,  9  Bing.  349»  to  explain  act 
of  absenting.  I1iat  the  bankrupt 
cannot  be  called  to  explain  an  act 
affecting  his  commission.  Jayerv. 
Garnet,  7  Bing.  103. 
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4he  existence  of  any  connecting  circumstances  between  the  de- 
claration and  the  act.  (1)  The  rule  is  not  confined  to  the  pre- 
cise time  of  the  act  in  question .  (2) 

In  the  leading  case  upon  this  subject,  BatemanY.  Bailey,  (3)  Acisofbank- 
a  conversation  with  the  bankrupt  was  permitted  to  be  given  in 
eridenoe,  which  had  passed  on  his  return  home  at  night,  after 
having  been  absent  nearly  two  days.  And  this  case  has 
been  recognised,  and  followed  by  subsequent  authorities 
to  the  like  efiect  (4)  In  one  of  the  latest  cases,  the  trader  ab- 
sented himself  on  the  1 6th  of  February  till  the  9th  of  March  ; 
and  two  letters  written  by  him  on  the  16th  of  January  preceding, 
asking  for  time  on'  two  bills  of  exchange  payable  in  February, 
were  received,  as  showing  that  the  bankrupt  was  a  needy 
inan^  and  to  give  a  colour  to  his  absence.'  (5)  In  cases  where 
the  act  of  bankruptcy  insisted  on  is  a  fraudulent  transfer,  which 
is  not  capable  of  being  proved  by  any  single  incident,  but  de- 
ftodM  on  the  situation,  of  the  bankrupt,  and  his  conduct  and 
lai]guage,with  reference  to  the  whole  transaction;  a  considerable 
interval  may  frequently  elapse  between  the  date  of  a  disputed 
act  of  bankruptcy,  and  that  of  the  declarations  calculated  to 
explain  it  In  the  case  of  Ridley  v.  Gyde,  (6)  a  conversation 
with  a  bankrupt  was,  under  the  peculiar  circumstances  of  the 
case,  allowed  to  be  given  in  evidence,  which  had  passed  twenty- 
six  days  after  the  disputed  act  of  bankruptcy,  which  was  a 


(1)  See  the  observatioiis  of  the 
Court  in  Ridley  v,  Gyde»  9  Bing. 
349»  and  in  Rawson  v.  Haigh,  2 
Bing.  99. 

(2)  See  the  observations  of  the 
Court  in  Ridley  v.  Gyde,  9  Bing. 
349.  The  language  of  Lord  El- 
lenborough  in  Robeon  v.  Kemp, 
4  Rep.  233,  confining  the  inference 
of  intention  to  previous  or  contem- 
Dorary  declarations,  may,  perhaps, 
oe  considered  as  no  longer  adhered 
to  by  the  Courts.  The  rule  seems 
to  have  been  formerly  confined  to 
contemporary  declarations.  Lord 
Hardwicke,  in  Ambrose  v.  Clendon, 
Ca.  temp.  Hard.  267*  where  the 
banknipt  was  packing  up  hifr  books 
and  goods. 

(3)  S  T.  R.  512.    The  language 

VOL.  I. 


of  the  Court  is  not  quite  so  strong 
as  the  effect  of  the  decision.  See 
observations  on  this  case,  Eden's 
Bankrupt  Law,  3d  edit.  p.  360. 
Evanses  Pothier,  vol.  2,  p.  285. 

(4)  Newman  r.  Stretch,  1  M.  & 
M .  338 .-  Rawson  v.  Haigh,  2  Bing. 
99.  Robson  v.  Gyde,  9  Bing.  349. 
There  is  also  a  prior  case,  Mayler 
V.  Eyloe,  2  Str.  809. 

(5)  Smith  V.  Cramer,  1  Bing. 
N.  C.  585.      . 

(6)  9  Bing.  349.  Mr.  J.  Park 
relied  much  on  an  intervening 
circumstance  of  a  fraudulent  trans- 
fer between  the  declaration  and 
the  act  of  which  the  banknipt,  at 
the  time  of  the  declaration,  falsely 
professed  a  total  ignorance. 
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fraudulent  transfer.  And,  in  cases  of  continuing  acts  of  bank- 
ruptcy,  as  departing  the  realm,  or  remaining  abroad  with  in- 
tent to  defeat  or  delay  creditors,  letters  or  declarations  may  be 
received  during  the  continuance  of  the  act  oiT  bankruptcy,  and 
long  after  the  commencement  of  it.  Thus,  in  Rawson  ▼. 
Haighf  (1)  where  the  alleged  act  of  bankruptcy  consisted  in 
departing  the  realm,  with  intent  to  delay  creditors,  two 
letters  were  received,  one  sent  from  Calais,  and  the  other  from 
Paris,  the  latter  having  been  written  upwards  of  a  month  after 
the  time  of  the  bankrupt  quitting  England. 


Declarations 
too  remote. 


The  declarations  or  letters  must  be  connected  with  the 
state  of  the  party's  mind  at  the  time  ;  (2)  and  in  a  case,  where 
there  was  no  evidence  as  to  the  time,  when  declarations  explana- 
tory of  an  act  of  bankruptcy  were  made,  they  were  rejected.  (S) 


Declarations 
of  conspiratorg* 


Another  well  known  example  of  evidence  admissible  as  partrf 
the  res  gestce,  is  supplied  in  the  instance  of  prosecutions  involving 
a  charge  of  conspiracy.  It  is  an  established  rule,  that  where 
several  persons  are  proved  to  have  combined  together  for  the 
same  illegal  purpose,  any  act  done  by  one  of  the  party  in  pur- 
suance of  the  original  concerted  plan,  and  with  reference  to  the 
common  object,  is,  in  the  contemplation  of  law,  the  act  of  the 
whole  party.  (4)  It  follows,  that  any  writings  or  verbal  ex- 
pressions, being  acts  in  themselves,  or  accompanying  and  ex- 
plaining other  acts,  and  therefore  part  of  the  res  gesUe,  and 
which  are    brought  home  to   one   conspirator,  are  evidence 


(1)  2  Bing.  99.  Accordingly, 
declarations  which  might  be  inaa- 
missible,  from  their  remoteness,  to 
explain  an  act  of  departure  fh>m 
the  dwelling-house,  may  in  some 
cases,  be  competent  to  explain  the 
continuing  act  of  "  absenting." 

(2;  See  observations  of  the  Court 
in  Rawson  v,  Haigh,  2  Bing.  99- 

(3)  Marsh  v.  Meager,  I  Stark. 
C.  353.  And  see  Robson  v.  Kemp, 
4  Esp.  233.  In  Lees  v.  Mars- 
ton,  1  Mo.  &  Ro.  210,  Parke, 
J.,  held  that  a  statement  of  a  bank- 
rupt could  not  be  received,  unless 
it  could  be  proved  to  have  been 


made  whilst  he  was  absenting  him- 
self, or  immediately  on  his  return. 
This  authority  was  cited  in  Smith 
17.  Cramer,  1  Bing.  N.  C.  5S5, 
supra, 

(4)  Charge  of  Mr.  J.  Buley  in 
Watson's  case,  32  St.  Tr.  7-  Bran- 
dreth's  case,  32  St  Tr.  854,  S57. 
Rex  V.  Salter,  5  Esp.  125.  Rez  9. 
Cope,  1  Str.  144.  In  such  caset 
it  is  necessary,  that  in  the  opinion 
of  the  Judge,  there  should  be  given, 
at  some  period  of  the  trial,  snifi- 
cient  evidence  to  go  to  the  jury  of 
concert  and  connection  on  the  part 
of  the  prisoner. 
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against  the  other  conspirators,  provided  it  sufficiently  appear  that 
they  were  used  in  the  furtherance  of  a  common  design.  (1) 

In  Stones  case,  the  prisoner  was  indicted  for  treason,  In  the  naturt 
and  was  charged  with  conspiracy^  together  with  a  person  of  the 
name  of  Jackson,  to  collect  and  communicate  intelligence  to 
the  French  government.  After  evidence  had  been  given  of  a 
conspiracy  for  this  purpose,  a  letter  written  by  Jackson,  con-^ 
taining  treasonable  information,  and  which  had  been  inter^ 
cepted,  was  received  in  evidence  against  the  prisoner.  (2)  Upon 
the  same  principle,  in  Hardy's  case,  a  letter  written  by  the 
chairman  of  a  meeting  in  London  to  a  delegate  sent  by  that 
meeting  into  Scotland,  was  received  in  evidence;  the  letter  con- 
taining encouragement  to  that  delegate  to  proceed  in  the  cause 
in  which  he  had  been  engaged  by  the  direction  of  the  meeting  in 
London ;  and  that  meeting  being  composed,  amongst  othersi 
of  the  prisoner,  the  writer  of  the  letter,  and  the  person  to 
whom  it  was  addressed.  (3)  And  in  the  same  case,  (4)  evidence 
was  admitted  to  prove,  that  Thelwall  (who  was  a  member  of 
the  Corresponding  Society  with  the  prisoner)  had  brought  a 
paper  with  him  to  a  printer,  and  desired  him  to  print  it ;  the 
paper  being  considered  as  evidence  to  prove  a  circumstance  in 
the  conspiracy.  In  like  manner,  consultations  in  furtherance 
of  a  conspiracy  are  receivable  in  evidence,  (5)  as  also  letters  or  , 

drafts  of  answers  to  letters,  and  other  papers  found  in  the  pos* 
session  of  co-conspirators,  and  which  the  jury  may  not  unrea^^ 
sonably  conclude  were  written  in  prosecution  of  a  common 
purpose  to  which  the  prisoner  was  a  party.  (6)     These  are  ex« 


(1)  Hardy's  case,  24  St.  Tr.  704. 
What  the  effect  of  such  evidence 
will  be,  must  depend  on  a  variety 
of  circumstances ;  such  as  whether 
the  prisoner  was  attending  to  the 
CQnversation ;  whether  he  approved 
or  disapproved.  By  Eyre,  C.  J.» 
ib.  Stone's  case,  6  T.  R.  527. 
Rex  f^.  Salter,  5  E^.  125. 

(2)  Rex  o.  Stone,  6  T.  R.  527. 
1  East's  P.  C.  97.  25  Howell's  St. 
Tr.  1311,  S.  C. 

(3)  Hardy's  case,  24  St.  Tr.  704. 
The  scruple  of  Eyre,  C.  J.,  in 
consequence  of   the   letter   never 


having  reached  its  destination, 
does  not  appear  to  have  any 
weight. 

(4)  24  St.  Tr.  199. 

(5)  Lord  Russell's  case,  9  St.Tr. 
578 ;  cited  in  Hardy's  case. 

(6;  In  Home  Tooke's  case,  25 
St.  Tr.  220.  The  draft  of  a  letter 
intended  to  have  been  sent  by 
Hardy,  as  secretary  to  the  Corres- 
ponding SocietVy  in  answer  to  ano- 
ther letter,  and  which  was  found 
in  Hardy's pos8es8ion,was admitted. 
And  in  the  same  trial,  another 
letter  was  admitted,   which  was 
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amples  of  acts  done,  and,  although  the  material  part  of  these 
acts  were,  in  their  nature,  only  proveable  by  hearsay,  yet  the 
evidence  in  such  cases  was  original  in  its  nature. 


Part  of  rti 
gesta. 


For  the  same  reason,  declarations  or  writings  explanatory  of 
the  nature  of  a  common  object,  in  which  the  prisoner  is  en- 
gaged together  with  others,  are  receivable  in  evidence ;  pro- 
vided they  accompany  acts  done  in  the  prosecution  of  such  an 
object,  arising  naturally  out  of  these  acts,  and  not  being  in  the 
nature  of  a  subsequent  statement  or  confession  of  them.  Upon 
this  principle,  (namely,  that  the  evidence  offered  is  part  of  the 
transaction,)  in  the  case  of  Damaree  for  high  treason,  the  ex- 
pressions of  the  mob,  in  the  SachevereU  riots,  that  they  de- 
signed to  pull  down  the  meeting  houses,  were  admitted  in  evi- 
dence. (1)  And  the  same  kind  of  evidence  was  received  in  Lord 
George  GordofCs  case,  (S)  and  on  the  same  principle,  the  hissing 
of  a  mob,  their  declarations,  and  inscriptions  upon  banners 
have  been  held  to  be  admissible,  as  original  evidence.  (3) 


Subsequent 
statements  of 
conspirators. 


Letter. 
Hardy's  case. 


But  where  words  or  writings  are  not  acts  in  themselves, 
nor  part  of  the  res  gesUie,  but  a  mere  relation  of  some  part  of 
the  transaction,  or  as  to  the  share  with  which  other  persons  have 
had  in. the  execution  of  a  common  design,  the  evidence  is  not 
in  its  nature  original.  It  depends  on  the  credit  of  the  narrator, 
who  i^  not  before  the  Court,  and  therefore  it  cannot  be  received. 
Thus  on  the  trial  of  Hardy  for  high  treason,  (4)  a  question 


written  by  the  secretary  of  a  socie- 
ty at  ShefBeld,  and  was  addressed 
to  the  prisoner,  but  was  found  in 
Thelwall's  possession.  And  see 
the  point  respecting  letters  found 
in  the  possession  of  co-conspirators 
in  Watson's  case,  ii^a. 

(1)  15  Howeirs  St.  Tr.  652. 

(2)  21  Howell's  St.  Tr.  542.  The 
cry  of  **  No  Popery."  See  also  in 
Hardy's  trial,  the  declaration  of 
Thelwall,  accompanying  the  blow- 
ing off  of  the  head  of  a  pot  of 
porter. 

(3)  Rex  V.  Hunt,  3  B.  &  A.  566. 
Redford  v.  Birley.  3  Stark.  C.  76. 
Especially  declarations  shewing 
that  the  purpose  of  the  meetings 


at  night  was  that  of  being  drilled. 
A  point  was  raised  as  to  tbe 
eviaence  of  inscriptions  on  ban- 
ners, being  the  best  evidence ;  as  to 
which,  see  the  chapter  on  second- 
ary evidence.  A  point  occurring 
in  the  same  tria],  as  to  the  admis- 
sibility of  resolutions  at  a  fonner 
meeting,  seems  to  depend  rather 
upon  the  doctrine  of  admissions, 
and  properly  to  belong  to  that 
part  of  the  present  woric  which 
treats  of  the  relevancy  of  proofs. 
And  see  Burdett  v.  Colman,  14 
East,  183. 

(4)  24  Howell's  St.  Tr.  452.  475 
See  32  Howell's  St.  Tr.  351. 
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arose  as  to  tlie  admissibility  of  a  letter  written  by  ThelwalL 
and  sent  to  a  third  person  not  connected  with  the  conspiracy^ 
containing  seditious  songs,  which  the  letter  staled  to  have  been 
composed  and  sung  at  the  anniversary  meeting  of  the  London 
Corresponding  Society,  of  which  society  the  prisoner  and  the 
writer  of  the  letter  were  proved  to  be  members.  The.  argu- 
ment in  favour  of  the  evidence  was,  that  the  letteic  was  an  act 
done  in  furtherance  of  the  conspiracy;  that  the  letter  con- 
tained language  of  incitement,  and  not  merely  narrative  or  con- 
fession by  a  stranger,  in  which  case  "  scribere  est  agere.'* 
The  objection  was,  that  the  letter  contained  merely  a  relation 
by  the  writer,  that  certain  songs  had  been  sung,  which  could 
not  be  evidence  against  the  prisoner.  The  majority  of  the 
Court  decided  against  the  admissibility  of  the  letter.  The 
Lord  Chief  Justice  Eyre,  the  Lord  Chief  Baron  Macdonald, 
and  Mr.  Baron  Hotham  were  of  opinion,  that  the  letter  could 
not  be  received.  Mr.  Justice  Buller  (with  whom  Mr.  Justice 
Grose  agreed,  in  thinking  it  admissible),  said,  the  letter  ought 
to  be  received  in  evidence,  for  the  purpose  of  showing  what 
was  the  nature  and  extent  of  the  conspiracy ;  that  in  Damarees 
and  Purchases  cases,  evidence  was  received  of  what  some  of 
the  parties  had  done,  when  the  prisoner  was  not  there ;  that, 
on  the  trial  of  Lord  Southampton,  something  said  by  Lord 
Essex,  previous  to  the  prisoner's  being  there,  was  admitted  as 
evidence;  and  that,  in  Lord  George  Gordon* s  case,  evidence 
of  what  different  persons  of  the  mob  had  said,  though  he  was 
not  there,  had  been  admitted.  But  the  Lord  Chief  Justice 
Eyre,  and  the  other  judges,  considered  the  letter,  not  as  an  act 
done  in  prosecution  of  the  plot,  but  as  a  mere  narrative  of 
what  had  passed.  *'  Correspondence,**  said  the  Chief  Justice, 
"  very  often  makes  a  part  of  the  transaction,  and  in  that  case 
the  correspondence  of  one  who  is  a  party  in  a  conspiracy 
would  undoubtedly  be  evidence,  that  is,  a  correspondence  in 
furtherance  of  the  plot ;  but  a  correspondence  of  a  private 
nature,  a  mere  relation  of  what  had  been  done,  appears  a  dif- 
ferent thing."  And  with  respect  to  the  cases  alluded  to  by  Mr. 
Justice  Buller,  the  Chief  Justice  observed,  '*  In  the  cases  of 
Damareey  and  Lord  George  Gordon,  the  cry  of  the  mob  at  the 
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time  made  a  part  of  the  fact,  part  of  the  transaction,  and  there- 
fore such  evidence  might  properly  be  received." 

On  the  same  tibial  numerous  letters  written  by  co-conspirators 
were  read,  and  a  hymn,  and  a  prayer,  and  tracts,  as  one  called 
"  The  Rights  of  Swine,"  and  toasts,  as  one  "  the  lamp-iron  at 
the  end  of  Parliament-street,'*  were  received  in  evidence ; 
being  in  the  nature  of  verbal  acts,  for  which  the  prisoner,  though 
not  personally  present  when  they  were  spoken,  written,  or 
published,  was  nevertheless  responsible. 

Writing  in  It  is  in  consequence  of  the  distinction  between  writings  or 

poMOMion  of  .  .  .        • 

conspiraton,  declarations  which  are  acts,  or  part  of  the  res  gestce,  and  such 
•PprahensioDr'  **  ^^  ^^  ^^^  nature  of  subsequent  statements,  that  the  admis- 
sibility of  writings  often  depends  on  the  time  when  they  are 
proved  to  have  been  in  the  possession  of  co-conspirators; 
whether  it  were  before  or  after  the  time  of  the  prisoner's  appre- 
heqsion.  Thus  in  the  trial  of  Watsofif  (1)  some  papers,  con- 
taining a  variety  of  plans  and  lists  of  names,  which  had  been 
found  in  the  house  of  a  co-conspirator,  and  which  had  a  refe- 
rence to  the  design  of  the  conspiracy,  and  in  furtherance  of  the 
alleged  plot,  were  held  to  be  admissible  evidence  against  the 
prisoner.  All  the  judges  were  of  opinion  that  these  papers 
ought  to  be  received ;  inasmuch  as  there  was  in  the  case  strong 
presumptive  evidence,  that  they  were  in  the  house  of  the  co-con- 
spirator before  the  prisoner's  apprehension ;  for  the  room  in 
*  '       which  the  papers  were  found  had  been  locked  up  by  one  of  the 

conspirators.  And  the  judges  distinguished  the  point  in  this 
case  from  a  point  cited  from  Hardy  s  case,  where  the  papers 
were  found  after  the  prisoner's  apprehension  in  the  possession 
of  persons,  who,  possibly,  might  not  have  obtained  the  papers 
till  afterwards,  (2) 

« 

(1)  32  How.  St.  Tr.  348,  350.  2  taining  questions  and  answen  cal- 
Stark.  C.  140.  A  sketch  of  a  ma-  culated  to  excite  mutiny  in  the 
chine  with  scythes,  to  act  against  army.  Where  it  was  held  that 
cavalry,  and  a  plan  of  the  Tower  of  the  question  of  publication  was 
London,  were  given  in  evidence.  irrelevant  to  the  inquiry ;  but  it 

(2)  And  see  a  point  as  to  the  was  doubted  whether  it  had  been 
inadmissibility    of    a   paper  con-  clearly  proved  that  the  paper  in 
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The  principal  decisions  respecting  writings  and  declarations  Doclantioiu  of 
used  by  conspirators  have  been  pronounced,  on  the  occa- 
sion of  trials  for  high  treason ;  but  similiar  evidence  has  been 
frequently  given  upon  prosecutions  for  conspiracy  merely^  for 
riot,  and,  generally,  for  offences  perpetrated  by  confederates.  (1) 
And  the  principles  upon  which  such  evidence  is  admitted,  are  civil  actioMk 
equally  applicable  to  the  trial  of  civil  injuries,  in  the  com- 
mission of  which  different  defendants  have  concurred.  {2) 

But  evidence  of  this  description  is  inadmissible  in  actions  Common 
where  no  common  motives  or  object  can  be  imputed,  as  in 
actions  for  negligence ;  (S)  at  least,  it  ought  not  to  affect  co- 
defendants,  where  such  a  consequence  can  be  avoided.  And  it 
would  seem,  that  the  principle  upon  which  the  declarations  of 
associates  are  admitted,  in  civil  actions,  not  less  than  in  proceed- 
ings upon  criminal  charges,  only  applies  where  such  declara- 
tions are  strictly  part  of  the  transaction  in  question.  (4) 

In  the  case  of  I^yke  v.  Crouch,  (5)  a  letter  written  by  a 
stranger  to  the  suit,  acknowledging  the  receipt  of  a  will,  was 
admitted  as  evidence,  to  show  that  such  a  will  had  been  sent  by 


Question  was  intended  to  be  u%ed  in 
mrtheranceof  the  common  purpose. 

(1)  Such  evidence  was  repeat- 
edly ffiven  upon  the  trials  under 
the  ^ttingham  Special  Commis- 
sion. A.  D.  1832,  on  prosecutions 
for  demolishinp;  a  mill,  and  for 
arson;  the  ofiences  having  been 
committed  by  a  riotous  mob.  Also 
in  actions  against  the  hundred, 
arising  out  of  the  same  disturb- 
ances. The  like  evidence  is  often 
given  in  cases  of  confederacies  for 
uttering  counterfeit  coin.  And  oni 
trials  for  felonies  of  various  kinds, 
involving  a  charge  of  conspiracy. 
See  6  T.  R.  528. 

(2)  Per  Lord  Ellenborough,  Rex 
V,  Hardwicke,  11  East,  585.  See 
Powell  V.  Hodgetts,  2  C.  &  P.  432. 
North  V.  Miles,  I  Camp.  389- 
Bowsher  v.  Cally,  I  Camp.  391. 
In  civil  actions,  the  question  has 
commonly  turned  upon  the  point, 
whetUir  the  expressions  of  agents 
were  admissible  against  their  prin- 
cipals. 

(3)  Daniels  9.  Potter,  1  M.  &  M. 


501.  The  statement  was  received 
as  against  the  person,  making  it, 
who  had  suffered  judgment  by  de- 
fault. 

(4)  In  Rexr.  Hardwicke,  11  East, 
585,  the  rule  is  incidentallv  laid 
down  by  Lord  Ellenborough,  but 
apparently  without  proper  limita- 
tions :  he  says,  **  although  an  ad- 
mission by  one  of  several  defend- 
ants in  trespass,  will  not  establish 
others  to  be  co-trespassers ;  yet  if 
that  is  proved  by  other  competent 
evidence,  the  declaration  of  one  as 
to  the  motives  and  circumstances 
of  the  trespass,  will  be  evidence 
against  all  who  are  proved  to  have 
combined  together  for  the  common 
object."  In  Wright  v.  Court,  2 
C.  &  P.  232,  Garrow,  B.,  admitted 
the  declaration  of  a  co- trespasser  as 
to  common  motives,  in  an  action  for 
false  imprisonment  made  five  weeks 
after  the  injury  complained  of ;  he 
was  a  defendant  on  the  record,  and 
had  not  suffered  judgment  by  de- 
fault. 

(5)  Ld.  Raym.  730. 
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Expressions 
collateral. 


the  testator,  on  the  ground  that  the  sending  of  the  acknow- 
ledgment was  a  contemporary  act.  But  it  would  seem»  that  it 
was  not  proper  evidence  to  establish  the  fact  of  receiving  the 
will,  though  it  would  be  available  to  explain  that  fact,  if 
proved  to  have  been  written  at  the  time. 

It  is  to  be  observed,  that  declarations,  though  accompanied 
by  acts,  are  not  admissible  as  being  part  of  a  transaction,  unless 
when  they  explain  the  nature  of  the  acts  themselves.  (1)  This 
is  a  distinction  of  some  nicety.  Where  a  prisoner  was  charged 
with  stealing  a  guinea;  and  the  prosecutor  had  told  him  that  it 
would  be  better  for  him  to  confess,  some  judges  seem  to  have 
thought  it  allowable  to  prove,  that  the  prisoner  gave  up 
the  guinea  to  the  prosecutor  as  the  guinea  that  had  been 
stolen  from  him.  (^) 


In  the  various  instances  which  have  been  considered  in  the  pre- 
sent section,  where  evidence  of  words  or  writings  has  been  ad- 
mitted, it  is  obvious  that,  as  regards  the  evidence  of  words,  it  is 
liable  to  greater  mistake  and  misrepresentation  than  attaches  to 
the  evidence  of  facts.  But  this  objection  can  be  no  ground  for  pre- 
cluding inquiry  into  such  transactions,  as  consist  of  expressions 
that  have  been  used.  And  even  where  the  expressions  deposed 
to  are  explanatory  merely  of  acts  or  conduct,  it  is  to  be  observed, 
that  this  usually  occurs  when  the  matter  in  dispute  could  not  be 
proved  otherwise,  than  by  the  statement  of  a  suspicious  or 
incompetent  witness  concerning  his  inward  feelings  or  inten- 
tions at  a  ^prior  time.  And  further,  the  expressions  given  in 
evidence  are  limited  to  a  period,  when  their  probability  and 
genuineness  are  capable  of  being  tested  by  circumstances  in  their 
nature  not  liable  to  be  misunderstood  or  perverted. 


(1)  See  observation  of  Lord  £1- 
lenborough  in  Aveson  o.  Lord 
Kinnaird,  6  East,  1 93,  as  to  a  col- 
lateral declaration  by  a  wife  on 
quitting  her  husband's  house,  and 
Evans's  Pothier,  vol.  2,  2S7,  and 
R.  0.  Clarke^  2  Stark,  supra. 

(2)  R.  r.  Griffin,  R.  &  R.  151. 
There  was  a  difference  of  opinion 
among  the  judges,  and  the  decision 
appears  questionable,  vide  infra. 


Cot^essiofu.  In  Hayslep  v.  Gymer, 
1  Ad.  &  Ell.  162,  it  seems  to  have 
been  thought  admissible  to  prore 
property  in  ^eplaintiff,  by  evidence 
of  what  the  plaintiff  said  upon 
deliverinfc  a  chattel,  as  to  the  termi 
uuon  which  the  plaintiff  had  recei^- 
ea  it.  There  was  another  ground, 
vide  it^fira.  Admissions.  And  see  R. 
V.  Foster,  6  C.  &  P.  335,  supra. 
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Section  II. 
Of  the  Exclusion  of  Hearsay  Evidence. 
The  technical  meaninff  of  the  term  hearsay  evidence  having.  Heanay  ex- 

eluded* 

been  explained  in  the  preceding  section^  it  remains  to  state, 
that  the  general  rule  of  evidence  is,  (and  it  is  a  rule  of  very 
extensive  influence  in  the  law,)  that  hearsay  reports  of  trans- 
actionsy  whether  verbal  or  in  Mrriting,  given  by  persons  not 
produced  as  witnesses,  are  not  receivable. 

The  principle  of  the  rule,  according  to  which  evidence  is  Policy  of  the 
rejected  on  the  ground  of  its  being  hearsay,  is  that  such  '^^' 
evidence  requires  credit  to  be  attached  to  a  statement  made  by 
a  person,  who  is  not  subjected  to  the  ordinary  tests  enjoined 
by  the  law  for  ascertaining  the  correctness  and  completeness 
of  testimony : — the  author  of  the  statement  not  delivering  his 
evidence  or  being  interrogated  in  the  presence  of  a  Court 
of  Justice,  and  not  speaking  under  the  moral  and  political 
sanctions  of  an  oath ;  his  character  and  motives  not  being 
investigated,  his  deportment  not  being  observed.  It  may 
be  further  remarked,  that  other  objections  apply  to  this 
species  of  evidence,  which  are  equally  applicable  to  evidence  of 
oral  matters  in  general,  and  which  seem  to  render  the  applica- 
tion of  the  tests  referred  to  peculiarly  necessary.  Such  evi- 
dence is  very  liable  to  be  fallacious,  from  the  facility  by  which 
it  may  have  been  imperfectly  heard,  or  may  have  been  misunder- 
stood, or  inaccurately  remembered,  or  may  have  been  perverted 
or  altogether  fabricated.  It  is  to  be  observed  also,  that 
persons  communicating  such  evidence  are  not  subject  to 
the  danger  of  a  prosecution  for  perjury  (in  which  a  contra- 
diction by  two  witnesses  is  requisite) ;  for  where  the  hearsay 
statement  is  stated  to  have  been  made  when  no  third  person 
was  present,  or  purports  to  be  that  of  a  deceased  person,  the 
witness  has  no  cause  to  be  apprehensive  of  punishment,  even 
though  he  entirely  fabricates  it. 
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''  With  reference  to  (he  necessity  of  an  oath  or  affirmation/ 
says  Mr.  Justice  Buller,  "  no  evidence  is  to  be  admitted  but 
what  is  upon  oath.  .  And  if  the  first  speech  was  without  oath, 
another  oath  that  there  was  such  a  speech,  makes  it  no  move 
than  a  bare  speaking,  and  so  of  no  value  in  a  Court  of  Justioe.**(l) 
The  misconstructions  to  which  evidence  of  oral  matters  is  sub- 
ject fix>m  the  ignorance  or  inattention  of  hearers,  or  from  cri- 
minal motives,  are  powerfully  adverted  to  by  Mr.  Justice  Foster 
in  his  treatise  on  the  Laws  of  Treason.  (2) 

With  respect  to  the  statements  of  persons  not  produced  ta 
witnesses,  but  who  might  be  produced,  there  are  the  same 
reasons  for  the  exclusion  of  the  evidence  as  exist  for  the  re- 
jection of  secondary  evidence,  where  that  of  a  superior  de- 
scription is  attainable.  But  where  a  person,  who  has  related 
a  particular  fact  (whether  casually  or  upon  oath,  and  in  a 
judicial  proceeding,)  is  dead,  or  for  some  good  cause  cannot  be 
produced,  additional  and  strong  reasons  are  required  to  justify 
the  exclusion  of  the  evidence. 

For  the  reasons  which  have  been  stated,  it  may  be  thought, 
that  in  the  great  majority  of  cases  where  hearsay  evidence  mi^t 
be  tendered,  it  would  not  enable  juries  to  arrive  at  a  safe  con- 
clusion upon  the  matters  submitted  to  them.  Unless  it  were 
clear  that  the  discovery  of  truth  would  be  materially  promoted  by 
the  admission  of  such  evidence,  the  inconveniences  in  regard 
to  the  expense  to  be  incurred  by  the  opposite  party  who  would 
have  to  encounter  such  evidence,  in  regard  also  to  the  con^ 
sumption  of  public  time  which  its  production  would  occasion, 
ought  to  be  weighedagainst  its  advantages.  Besides,  the  exclusion 
of  such  testimony  may  have  some  beneficial  effect  in  many  in- 
stances, by  obliging  parties  to  come  furnished  with  evidence  from 
other  less  exceptionable  sources,  from  which  evidence  it  would 
be  more  easy  to  draw  a  safe  conclusion.  In  estimating  the  validity 
of  these  reasons,  we  must  take  into  consideration  the  motives  for 


(1)    B.  N.  P.  294.      And    see      Per  Lord  Tenterdexi    in    Doc   r. 
per  Bayley  and  Littledale,  J.,  in      Ridgway,  4  B.  &  Aid.  55. 
Spargo  0.  brown,  9  B.  &  C.  938.  (2)  Foster  on  Treasons,  200. 
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fidftifying  judicial  evidence,  and  the  limited  means  of  dete^ng 
such  falsehood  by  that  tribunal  to  which  the  constitution  en- 
trusts the  determination  of  questions  of  fact ;  regard  must  also 
be  had  to  the  persons  of  which  that  tribunal  is  composed,  and 
to  the  shortness  of  the  time  afforded  for  estimating  evidence 
which  tends  to  an  indefinite  extent,  which  produces  so  many 
collateral  questions,  and  which  requires  very  nice  discrimi- 
nation in  those  who  are  to  decide  upon  it. 

It  will  probably  be  thought,  by  persons  acqwunted  with 
judicial  proceedings,  that  juries  do  not,  in  general,  properly 
discriminate  between  hearsay  and  original  evidence.  An  op- 
portunity of  noticing  this  frequently  occurs,  in  cases  relating 
to  the  various  exceptions  to  the  rule  of  exclusion ;  and,  more 
particularly,  where  hearsay  evidence  is  introduced  collaterally; 
as,  where  it  is  part  of  a  confession  of  one  prisoner  a£fecting 
another  prisoner,  or  where  it  is  contained  in  a  letter  which  is  in- 
troduced for  a  different  object,  or  where  it  consists  of  a  state- 
ment of  hearsay  matters  made  in  the  presence  of  a  party  to  the 
suit.  In  such  cases,  the  hearsay  evidence  generally  has  much 
too  strong  an  effect  upon  the  jury,  however  the  Judge  may 
caution  them  not  to  give  weight  to  the  evidence  as  proving  the 
truth  of  the  £Eu;t8  therein  stated. 

The  rule  of  exclusion  under  consideration  is  not  of  great  History  of  rule, 
antiquity ;  so  late  as  the  year  1790,  it  does  not  appear  to  have 
been  settled  with  regard  to  depositions  taken  before  magistrates, 
whether  upon  criminal  charges  or  upon  other  occasions ;  and, 
as  will  appear  from  the  following  pages,  several  of  the  excep- 
tions to  the  rule  of  exclusion  have  been  much  narrowed 
within  very  modem  times.  (1) 

Throughout  the  state-trials  before  the  time  of  the  Common- 
wealth, the  worst  species  of  hearsay  was  constantly  received, 
consisting  of  the  examinations  of  persons  who  might  have  been 
produced  as  witnesses,  of  others  convicted  of  capital  oflences, 


(1)  One  of  the  earliest  cases  in      Sampson    v,  Yardley    Pasch.    19 
which  the  rule  was  acted  upon  is      Car.  2,  Keb.  223,  pi.  74. 
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and  of  others  who  had  signed  confessions  in  the  presence  only  of 
the  officers  of  government  and  under  the  tortures  of  the  rack. 

On  the  trial  of  Sir  Walter  Raleigh,  for  example,  the  only 
piece  of  evidence  directly  affecting  Raleigh,  was  a  paper,  pur- 
porting to  be  a  statement  by  a  third  person,  of  the  eflect  and 
result  of  Lord  Cobham's  examination,  and  signed  by  him  under 
threats  of  the  Chief  Justice.  This  was  admitted,  as  the  Chief 
Justice  observed,  lest  there  should  be  "  a  gap  opened  for  the  de- 
struction of  the  King,"  though  Sir  W.  Raleigh  urged,  "  that  be 
might  see  his  accuser  face  to  face ;  and  if,  being  charged  on  his 
«  soul.  Lord  Cobham  affirmed  the  matter  of  the  examination,  he 
consented  to  be  taken  to  be  guilty/*  In  like  manner,  on  Sir  R. 
Throgmorton*s  trial  the  principal  deposition  had  been  taken 
from  a  man,  who  had  been  convicted  of  treason,  but  whose 
execution  had  been  respited  several  times,  in  order  to  induce 
him  to  accuse  the  prisoner. 


Popish  plot. 


Even  during  the  reign  of  Charles  the  Second,  though  the 
practice  of  reading  the  depositions  of  persons,  who  might  have 
been  produced  as  witnesses,  was  discontinued,  yet  hearsay  evi- 
dence was  allowed  in  many  cases,  in  which  it  would  now  be 
rejected.  On  the  trials  for  the  Popish  plot,  the  evidence 
consisted  principally  of  a  narrative  of  the  transactions  of  the 
supposed  conspirators  in  various  countries,  collected  during 
a  long  period  of  time  from  a  multitude  of  letters,  the  con- 
tents of  which  were  given  from  recollection ;  the  witnesses 
not  having  taken  a  note  of  any  part  of  the  letters  at  the  time 
of  reading,  not  having  read  them  for  a  great  number  of  years, 
nor  being  required  in  reading  to  notice  their  contents,  and 
not  producing  one  of  the  letters,  nor  a  copy,  nor  even  an 
extract. 


Extent  of  the 
rule. 


This  rule  applies,  although  the  account  has  been  given  upon 
oath,  and  in  the  course  of  a  judicial  proceeding ;  as,  where  a 
pauper  has  been  examined  upon  oath  (unless  under  particular 
statutes,)  by  magistrates,  respecting  his  parochial  settlement ;  (I) 


(1)  R.  V.  Nunebam  Courtnay,      1  East,  373.    R.  v.  Ferry  Fryaten«, 
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or  where  a  deposition  has  been  taken  by  magistrates  upon  a 
criminal  charge^  in  the  absence  of  a  prisoner.  (1) 

The  rule. applies  also,  notwithstanding  that  no  better  evi- 
dence is  to  be  found,  and  though  it  be  certain  that  if  the  ac- 
count is  rejectedi  no  other  can  possibly  be  obtained :  as,  where 
the  evidence  purports  to  be  the  narrative  of  an  eye-witness  of 
a  transaction,  and  that  witness  the  only  one,  and  he  since  dead. 

Doubts  were  formerly  entertained,  whether  declarations  by  Declaration  of 
sn  attesting  witness  to  a  will  or  other  instrument  might  not  be  t*^' 
given  in  evidence  after  his  death,  to  shew  that  he  had  forged 
or  fraudulently  altered  the  instrument.  It  was  suggested, 
that  as  the  one  party  used  the  declaration  of  the  subscri- 
bing witness,  evidenced  by  his  signature,  to  prove  the  exe- 
cution, the  defendant  might  use  any  declaration  of  the  same 
witness  to  disprove  it :  and  further,  that  the  declaration  was 
a  substitute  for  the  loss  of  the  benefit  of  cross-examination, 
which  might  have  been  had,  if  the  witness  had  been  alive  and 
examined.  But  in  the  case  of  Stobart  v.  Dryden,  {2)  it  was 
held,  that  such  declarations  were  inadmissible  in  evidence. 
The  observations  of  the  Court  upon  the  inconvenience,  which 
would  attend  the  adopting  of  an  exception  in  such  a  case,  illus- 
trate the  general  expediency  of  the  rule.  It  was  said,  that 
"  the  rights  of  parties  under  wills  would  be  liable  to  be  affected 
at  remote  periods  by  loose  declarations  of  attesting  witnesses, 
which  these  parties  would  have  no  opportunity  of  contradicting, 
or  explaining  by  the  evidence  of  the  witnesses  themselves." 
The  party  impeaching  the  validity  of  the  instruments  would,  it 
is  true,  have  an  equivalent  for  the  loss  of  his  power  of  cross- 
examining  the  living  witness:  but  the  party  supporting  it, 
would  have  none  for  the  loss  of  his  power  of  re-examination." 


2  East,  54.  R.  V.  AbergweUy,  ib. 
63.  See  R.  o.  Erlswell,  3  T.  R.  725. 
(1)  See  R.  o.  Crowther,  1  T.  R. 
125.  R.  V.  Smith,  2  Stark.  208. 
Holt,  614.  R.  &  R.  Cr.  C.  339, 
vide  i^fra,  -  Where  depositions 
before  magistrates,  and  the  deci- 
•ions  respecting  depositions  before 
t  coroner,  taken  in  the  absence  of 


a  prisoner,  are  more  particularly 
considered. 

(2)  1  M.  &  W.  623.  In  which 
case  the  authoritv  of  Wright  v. 
Lettler,  and  a  nist  prius  decision, 
cited,  with  approbation  by  Lord 
Ellenborough  and  Mr.  J.  Bayley, 
are  examined,  vide  ii^a,  Dying 
Deelaraiumi, 
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CHAPTER  XIIL 

EXCEPTIONS   TO   THE    RULE     EXCLUDING     HEARSAY   EVIDENCE. 
RELAXATION    IN    THE    CASE   OF   PARTICULAR   SUBJECTS  OF 

INQUIRY. 

XT  is  obvious  that  the  objections  to  hearsay  evidence  do  not 
apply  with  the  same  force  to  every  species  of  it ;  and  that  the 
inconvenience  of  rejecting  it  must  be  greater  in  some  kinds  of 
inquiry  than  in  others.  Hence  the  Courts  have  established 
various  exceptions  to*  the  rule  which  excludes  hearsay  evidence. 
The  expediency  of  this  rule  of  exclusion  cannot  indeed  be 
satisfactorily  judged  of,  without  taking  a  view  of  such  excep- 
tions. For^  on  the  one  hand,  the  exceptions  may  be  thought 
to  obviate  many  objections  which  would  exist,  if  the  rule 
were  unlimited  in  its  pperation,  whilst,  on  the  other,  they  have 
occasioned  a  substantive  mischief  in  the  mass  of  legal  decisions 
arising  out  of  them, — decisions,  which  present  many  subtle  dis- 
tinctions, and  not  unfrequently  conflicting  opinions  of  the 
Courts.  It  will  also  probably  be  thought  that,  in  some  in- 
stances, the  rule  of  exclusion  has  been  injudiciously  relaxed, 
and  in  others,  that  it  has  been  unnecessarily  maintained  in  its 
full  strictness* 

It  is  proposed  to  treat  in  the  present  chapter  of  the  excep- 
tions to  hearsay,  which  have  been  made  in  regard  to  particular 
subjects  of  inquiiy.  The  first  section  will  treat  of  hearsay 
evidence  in  matters  of  pedigree,  and  the  second  of  hearsay 
evidence  in  matters  of  public  right  or  public  interest 
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Section  L 

Relaxation^  in  the  case  of  Pedigree,  of  the  Rule  which  excludes 

Hearsay  Evidence, 

Hearsay  statements  of  deceased  persons  are  allowed  to  be  Hetiwy  in- 
received  in  matters  of  pedigree^  subject,  however  to  various  ^  ^  ' 
qualifications.  This  exception  appears  to  be  founded  on  the 
considerations,  that  the  facts  which  are  the  subject  of  inquiry 
are  frequently  of  an  ancient  date,  and  that  the  knowledge  of 
them  is  usually  confined  to  a  few  individuals.  By  limit- 
ing the  exception  to  the  statements  of  deceased  persons, 
a  resort  to  this  kind  of  evidence  is  precluded,  where  the 
hearsay  tendered  indicates  the  existence  of  more  satisfac- 
tory proof,  and  is  only  admitted  on  failure  of  the  ordinary 
channels  of  information.  According  to  the  qualifications 
under  which  evidence  of  pedigree  is  received,'  provision 
is  made  that  the  statement  should  be  derived  firom  a  person 
who  would  be  likely  to  be  well  informed  upon  the  subject  on 
which  he  was  speaking,  and  who  should  have  no  apparent 
motive  for  perverting  the  facts. 

The  exception  in  question  is  framed  upon  general  prin- 
ciples adapted  to  circumstances  of  firequent  occurrence.  It  may 
happen,  that  these  principles  will  fail  of  application  in  many 
instances  to  which  the  exception  might  seem  to  extend.  The 
exception  is  not  confined  to  ancient  facts,  but  extends  also  to 
matters  of  pedigree  which  have  recently  transpired ;  and  the 
hearsay  of  deceased  witnesses  is  admitted  as  to  facts,  which  oc- 
curred in  the  presence  of  many  living  witnesses. 

'Mt  would  be  impossible,**  says  Lord  Erskine,  **  to  prove 
descents  according  to  the  strict  rules,  by  which  contracts  are 
established  and  rights  of  property  regulated,  requiring  the 
&ct8  from  the  mouth  of  the  witness  who  had  the  knowledge  of 
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them/*(l)  "  On  inquiring  into  the  truth  of  facts  which  hap- 
pened a  long  time  ago/'  says  Mr.  Justice  Le  Blanc,  (2)  "  the 
Courts  have  varied  from  the  strict  rule  of  evidence  applicable 
to  facts  of  the  same  description  happening  in  modem  times, 
because  of  the  difficulty  or  impossibility,  by  lapse  of  time,  of 
proving  those  facts  in  the  ordinary  way  by  living  witnesses.*' 
On  this  ground  hearsay  and  reputation  (which  latter  is  no  other 
than  the  hearsay  of  those  who  may  be  supposed  to  be  ac- 
quainted with  the  fact  handed  down  from  one  to  another)  have 
been  admitted  as  evidence  in  particular  cases.  On  that  prin- 
ciple stands  the  evidence  in  cases  of  pedigree,  of  declarations 
of  the  &mily  who  are  dead,  and  of  monumental  inscriptions,  or 
of  entries  made  by  them  in  family  Bibles.  Such  evidence,  ob- 
serves Lord  Eldon,  in  Whitelock  v.  Baker ^  (3)  is  admitted  on 
the  principle,  that  it  is  the  natural  efiiision  of  a  party  who  most 
know  the  truth,  and  who  speaks  upon  an  occasion  where  he 
stands  in  an  even  position,  without  any  temptation  to  exceed  or 
fall  short  of  the  truth. 

It  will  be  convenient,  in  the  present  section,  to  consider  in 
order, 

1.  What  are  matters  of  Pedigree. 

2.  The  different  forms  of  Hearsay  Evidence  in  cases  of 

Pedigree. 

3.  The  qualifications  under  which   Hearsay   Evidence  is 

received  in  cases  of  Pedigree » 

Pedigree.  First,  Pedigree,  with  reference  to  the  subject  under  consi- 

deration, consists  of  general  evidence  of  descent  or  relation- 
ship, of  evidence  of  particular  facts,  as  births,  marriages,  and 
deaths,  and  of  the  time  when  such  events  occurred,  either  ab- 
solutely  or  relatively  to  each  other.  (4) 

(1)   13  Ves.  143.     And  see  by  And  see  upon  the  subject  of  hetr- 

Beirty  C.  J.,  9  B.  Moore,  188.  say  and   relaxations    of  the  M 

(3)  10  East,  119.  rules  of  evidence,  Burke's  Worki, 

(3)  13  Ves.  514.    These  obser-  vol.  14.      Report  from  Committee 

vations  are  adopted  by  the  Lord  appointed  to   inspect  the  Lordt' 

Chancellor  in  Monkton  v.  Attor-  Journals. 

ney  General,  3  Russ.&Mylne,  162.  (4)    In   Monkton   v.    Attorney 
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Thus,  apon  questions  whether  a  testator  at  the  time  of  'fimeofbinh. 
making  his  will  was  of  full  age,  a  written  memorandum  by  a 
deceased  parent,  stating  the  time  of  his  birth,  has  been  ad- 
mitted to  be  good  evidence.  (1)  In  like  manner,  the  declara- 
tions of  parents  are  admissible  to  prove,  that  a  birth  took 
place  before  marriage,  as  well  as  to  disprove  the  fact  of  mar- 
riage entirely.  (2)  In  an  issue  out  of  Chancery  to  try  whether 
A.  B.  was  the  eldest  son  bom  out  of  wedlock,  the  declara- 
tions of  his  elder  brother  that  he  himself  was  a  bastard, 
were  received.  (3)  On  a  question,  which  of  three  children, 
all  bom  at  a  birth,  was  heir,  evidence  was  admitted,  on 
one  side,  of  declarations  by  the  father  stating  which  was  the 


General,  2  Rubs.  &  Mylne,  161 .  The 
Lord  ChanceUor  describes  as  mat- 
ters of  pedigree,  such  points  as 
these, — "who  was  related  to  whom ; 
by  what  links  the  relationship  was 
made  out ;  whether  it  was  a  rela- 
tionship of  consanguinity,  or  of 
affinity  only;  when  the  parties 
died,  or  whether  they  are  actually 
dead."  In  Kidney  o.  Cockbum, 
2  Russ.  &  Mylne,  167)  it  is 
reported,  that  Tindal,  C.  J.,  at  nwi 
jrws,  rejected  the  evidence  of 
inscriptions  on  a  tombstone  and 
monumental  tablet,  and  also  of 
declarations,  and  of  a  letter  stating 
the  ages  of  individuals;  on  the 
ground,  that  although  relationship 
in  general  might  be  proved  by 
hearsay,  particular  facts,  such  as 
the  ages  of  parties,  could  not.  The 
Lord    Chancellor,    however,    ex- 

Sessed  a  contrary  opinion,  as  also 
r.  J.  Park,  and  Mr.  J.  Littledale, 
to  whom  the  point  was  submitted. 
The  Lord  ChanceUor,  notwith- 
standing, granted  a  case  for  the 
opinion  of  the  Court  of  K.  B.  But 
the  cause  was  compromised.  The 
case  of  Herbert  o.  Tucknal,  T. 
Raym.  84,  is  a  precise  authority  for 
admitting  hearsay  as  to  dates ;  and 
the  admissibility  of  such  evidence 
is  to  be  coUectea  from  Lord  Mans- 
field's words  in  Goodright  o.  Moss, 
Cowp.  591,  and  from  general  prac- 
tice. It  was  received  by  Littledale, 
J.,  in  Ryder  v.  Malbon,  cited  2 
Russ.  &  Mylne,  169. 

VOL.  I. 


(1)  Herbert  v.  Tuckal,  Tr.  at 
Bar,  Sir  T.  Raym.  84,  cited  7  East, 
290.  And  see  Johnston  v.  Parker, 
3  Phill.  42.  Per  Lord  Mansfield,  in 
Goodright  V.  Moss,  Cowp.  593. 

(2)  Stevens  v.  Moss,  Cowp.  593. 
Stapylton  v.  Stapylton,  and  Lord 
Vahentia's  case,  cited  ib.  Rex  v. 
St.  Peter,  Burr.  Sett.  Cases,  25. 
Rex  V,  Bramley,  6  T.  R.  330.  May 
».  May,  1762,  Tr.  at  Bar.  B.  N.  P. 
112.  Cooke  o.  Lloyd,  Peake's  Ev. 
App.  78. 

(3)  Cooke  V.  Lloyd,  Peake's  Ev. 
App.  78.  The  evidence  was  deemed 
admissible,  as  the  representation 
of  one  of  the  family  respecting  the 
degree  of  relationship  which  he 
bore  to  it.  In  the  same  case,  evi- 
dence was  given  of  the  declara- 
tions of  the  parents,  as  to  the  date 
of  their  marriage;  of  opprobious 
epithets  applied  by  the  lather  to 
the  children,  alleged  to  be  bom  be- 
fore the  marriage,  and  to  the  wife ; 
and  of  declarations  of  the  father 
on  his  death-bed,  having  pointed 
to  a  younger  son  as  his  heir.  The 
declaration  of  the  elder  brother 
was  after  he  had  conveyed  away 
the  estate.  And  see  Rex  v.  Notting- 
ham, 13  East,  57>  n.,  that  a  person 
is  competent  to  give  evidence  of 
his  own  illegitimacy,  as  by  state- 
ments touching  acknowledgment 
and  reputation.  Concerning  de- 
clarations of  legitimacy,  see  Berke- 
ley case,  4  Camp.  401. 
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eldest  son,  and  that  he  called  them  Stephanus,  Fortunatuft, 
and  Achaicusy  (according  to  the  order  of  names  from  St  Pauls 
Epistle,)  for  the  purpose  of  distinguishing  their  seniority ;  <hi 
the  other  side,  the  Court  received  declarations  by  a  relative, 
who  was  present  at  the  birth,  and  who,  upon  the  birth  of  the 
second  and  third  child,  took  a  string  and  tied  it  round  their 
arms,  to  know  them  from  the  eldest.  (1)  A  variety  of  illus- 
trations of  what  is  deemed  in  law  matter  of  pedigree,  will  be 
found  under  the  subsequent  heads  of  this  subject. 

Place  of  birth.  The  exception  in  favor  of  admitting  hearsay  testimony  in 
matters  of  pedigree  has  been  limited  to  cases,  in  which  the 
facts  are  peculiarly  within  the  knowledge  of  relations,  on  the 
ground,  that  in  those  cases  only  exists  the  necessity  for  re- 
laxing the  general  rules  of  evidence.  Thus,  it  has  been  held, 
that  the  declarations  of  a  deceased  parent,  though  they  are 
good  proof  of  the  time  of  a  child's  birth,  yet  that  they  are 
not  admissible  as  evidence  of  the  place  of  the  birth.  (2) 
**  The  point  in  dispute,**  said  Lord  Ellenborough,  in  a  case 
where  the  admissibility  of  such  evidence  was  discussed,  "  turns 
on  a  single  fact  involving  only  a  question  of  locality,  and, 
therefore,  not  falling  within  the  principle  of  the  rules  applica- 
ble to  cases  of  pedigree.'*  (3)  It  may  be  observed,  however, 
that  this  fact  is  seldom,  proveable,  except  by  the  evidence  of 
relations.  (4) 

Non-access.  ^^  ^^^  h^en  Stated  as  a  ground  for  rejecting  the  evidence 

of  a  &ther  or  mother  as  proof  of  want  of  access,  (to  bas- 
tardize a  child  bom  during  wedlock,)  that  the  want  qf  access, 
implying  the  continued  sepiiration  of  the  parties,  must  be  noto- 
rious to  the  whole  neighbourhood  where  they  resided,  and  is, 


(1)  Vin.  Ab.  £v.  T.  b.  91*  Re-  birth  can  be  proved,  ezcqpt  bj 
ferred  -to  by  Lawrence,  J.,  iD  the  relations  and  a  few  oUier  peraoiis, 
Berkeley  case,  4  Camp.  401.  The  siiiee  it  has  been  held  that  the 
second  question  to  the  Judges  in  baptismal  reffister,  is  not,  per  m, 
the  Berkeley  case,  4  Camp.  403,  evidenceof  the  place  of  birta;  oor 
418.  of  the  fact  of  a  person  having  been 

(2)  Rex  V.  Erith,  8  East,  542.  known  to  be  in  a  parish  at  an 

(3)  lb.  early  age. 

(4)  It  is  seldom  that  the  fact  of 
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therefore^  capable  of  more  satisfactory  proof;  (1)  and  this  objec- 
tion would  apply  to  their  declarations,  provided  by  the  term 
non-access  is  meant  want  of  opportunity  for  sexual  intercourse. 
If,  by  the  term  is  meant  the  iact  of  sexual  intercourse,  it  should" 
aeem  that  the  declarations  could  only  be  rejected  on  the 
ground  of  interest  or  public  policy.  The  admissibility  of  de- 
clarations of  the  wife  as  to  incontinence  with  other  persons, 
and  particularly  as  to  that  sort  of  intercourse  whereby  a  child 
might  be  produced,  and  to  which  she  might  be  examined,  if 
living,  does  not  appear  to  have  been  decided.  Both  the  wife's 
and  the  husband^s  declarations  as  to  fiicts  in  general  tending  to 
the  proof  of  illegitimacy  have  been  rejected.  {2) 


Formerly,  it  was  the  practice  to  admit  the  declarations  of  Upon  settle* 
deceased  persons  as  to  particulars  concerning  their  settle-  "^^" 
ments.  (3)    But  it  is  now  settied  that  all  such  evidence  is  in- 
admissible. (4) 


(1)  B.  N.  P.  113>  citing  Rex  v. 
Reading,  and  Rep.  temp.  Hardw. 

ib.  79. 

(2)  Roe  V.  Reading,  Rep.  temp. 
Hard.  79,  as  to  the  ground  of  inte- 
rest.  Stapleton  r.  Stapleton,  ib. 
277.  Stevens  v.  Moss,  Cowp.  593, 
as  to  the  ffround  of  policy.  Rex  v. 
Ltiffe,  8  East,  203.  Rex  v.  Kea, 
1 1  East,  1 33.  1  was.  340.  Burr. 
Sett  Cases,  25.  8  Mod.  180,  tide 
mpra,  the  chapters  on  incompe- 
tency of  witnesses  to  give  evidence 
upon  particular  subjects;  and  infra, 
cnapter  on  Presumptive  Evidence. 
Notwithstanding  the  observations 
of  Lord  Ellenborough  in  Rex  v. 
Laffe,  as  to  the  wife's  proof,  "  that 
the  adulterer  alone  had  that  sort  of 
intercourse  with  her,  by  which  a 
child  might  be  produced  within 
the  ordinary  period,"  it  appears  to 
have  been  considered,  that  a  wife 
cannot,  by  her  sole  testimony^ 
bastardize  her  issue;  but,  as  it 
would  seem,  that  the  fact  of  non* 
access  must  also  be  proved,  and 
that  by  other  witnesses*  R.  v. 
Luffe,  8  East,  203.  R. «.  Reading, 
Rep.  temp.  Hard.  82.  R.  v.  Be- 
daU,  2  Str.  941,  1076.  And  upon 
these  authorities,  Alderson,  J.,  re- 


jected the  declarations  of  a  deceased 
wif^,  tending  to  shew  that  her 
son  was  not  begotten  by  her  hus- 
band, but  by  another  man.  The 
Sredse  nature  of  the  declarations 
oes  not  appear  in  the  renort.  The 
declarations  of  the  husoand  were 
also  rejected,  as  being  more  objec- 
tionable, on  the  ground  of  interest. 
It  may  be  questioned^  however, 
whether  the  declarations  of  the 
wife  were  not,  in  that  case,  admis- 
sible, for  the  purpose  of  shewing 
the  fact  of  an  adulterous  connec- 
tion; as  to  which,  Mr.  J.  Aider- 
son  observes^  that  he  did  not  know 
that  her  declarations,  even  to  that 
extent,  had  ever  been  received. 

(3)  R.  v.  Greenwick>  Burr.  Sett. 
Cases,  243.  Rex  t,  Nuttey,  ib.  701 . 
R.  V.  Wareham,  Cald.  141.  Rex  v. 
Bury,  ib<  486.  Rexr.  St.  Sepulchre, 
ib.  547. 

(4)  Rex©.  Eriswell,3T.  R.  707. 
Rex  V.  Chadderton,  2  East,  29. 
Rex  9.  Nuneham  Courtney,  1  East, 
373.  Rex  V.  Ferry  Frystone,  2 
East,  55.  Rex  r.  Abergwelly,  2 
East,  63.  In  Whittuck  o.  Waters, 
4  Can*,  k  P.  376,  it  would  seem^ 
that  hearsay  evidence  of  pedigree 
had  been  rejected,  on  the  ground 
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Genenl  kin- 
dred. 


General  kindred,  as  thai  a  person  was  heir  to  another,  being 
his  cousin  or  relation,  is  matter  of  pedigree,  and  declarations 
to  that  effect  are,  it  would  seem,  receivable  in  evidence,  though 
the  point  was  formerly  considered  to  be  doubtful,  at  least  so 
far  as  regarded  proof  of  title  in  an  ejectment.  (1) 


The  nature  of  matters  of  pedigree,  as  defined  by  legal  au- 
thorities, having  been  considered,  it  is  proposed,  in  the  next 
place,  to  notice  the  variety  of  Forms,  in  which  evidence  of  this 
description  has  been  received  in  courts  of  justice. 


Fonas  of  hear- 
say id  pedigrep 


The  hearsay  evidence,  which  is  admissible  in  matteis  of 
pedigree,  may  be  conveyed  under  various  forms.  One  class 
of  proofs  seems  to  rest  principally  on  the  credit  due  to  the  au- 
thors of  the  statements,  such  as,  entries  in  family  Bibles  or 
other  &mily  books,  family  correspondence,  descriptions  in  wiUs, 
recitals  in  deeds,  statements  in  bills,  or  answers  in  Chancery. 
There  is  another  class,  apparently  resting  not  so  much  upon 
the  credit  due  to  the  authors  of  the  statements,  as  upon  the 
adoption  of  others,  such  as,  inscriptions  on  tombstones  or  on 
cofSn  plates,  engravings  on  rings,  pedigrees  hung  up  in  a 
family  mansion,  or  the  like.  The  authorities,  however,  do 
not  admit  of  being  arranged  with  much  precision,  according  to 
these  classifications.  The  distinction  is  here  noticed,  because 
it  will  afterwards  become  important  to  advert  to  the  examples 
about  to  be  detailed,  according  to  this  view  of  them. 


that  die  suit  did  not  relate  to  a 
matter  of  pedigree.    But  there  ap- 

Sears  to  oe  no  foundation  for  a 
istinction  between  cases,  where  a 
matter  of  pedigree  is  the  direct 
subject  of  tne  suit,  and  other  cases 
where  it  occurs  incidentally. 

(1)  Doe  d.  Fatter  v.  Randall,  2 
M.  &  P.  24,  a  declaration  by  a  de- 
ceased person,  that  A.  B.  was  to 
have  his  estate,  and  see  per  Bur- 
rough,  J.,  ib.  p.  26.  By  Lord 
Erskine,  13  Ves.  147.  By  Lord 
Chancellor,  2  Russell  &  Mylne, 
158.  In  Roe  d.  Thome  v.  Lord,  2 
W.  Bl.  1099»  it  was  much  discuss- 


ed, whether  a  strict  deduction  of 
descent  was  necessary  in  eject- 
ment, as  from  a  common  ancestor, 
or  at  least  from  brothers  and  sis- 
ters, which  was  allowed  to  be  an 
immediiCte  descent  See  Newton  v. 
Newton,  cited  ib.  And  a  case  of 
Newton  and  the  Corporation  of 
Leicester,  and  the  Attorney  Ge* 
neral  was  cited,  where  there  was 
no  deduction  of  pedigree,  hot  the 
lessor  of  the  plaintiff  obtained  a 
verdict,  because  it  was  proved  tbat 
the  deceased  used  to  call  him 
cousin. 
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An  entry  in  a  family  Bible  derives  some  credit  from  the  cir-  Enttie*  in 

Bibles* 

cumstance,  of  its  being  entered  in  a  book,  which  is  kept  as 
the  ordinary  register  of  iamilies.  (1)  But  memoranda  in- 
serted in  other  books,  as  an  almanack,  {2)  a  missal,  (3)  a 
prayer-book,  (4)  and  in  other  documents  or  papers,  (5)  have 
been  admitted  in  evidence. 

Correspondence  between  members  of  the  family,  addressing  Family  corres- 

pondeoce. 

each  other  as  relatives,  and  making  statements  of  pedigree, 
have  been  admitted  in  several  claims  of  peerage.  (6) 

Recitals  in  &mily  deeds,  as  marriage  settlements  and  the  Recitals  ia 
like,  have  been  admitted,  on  the  footing  of  declarations  of 
relatives.  (7)  Mr.  Baron  Perrott  is  said  to  have  rejected  a 
slip  of  parchment,  found  in  a  shoemaker's  shop,  and  marked 
Mr.  A.  B.'s  measure,  which  purported  to  be  two  lines  of 
a  deed,  and  contained  a  recital  of  descent,  but  the  Court  of 
King's  Bench  granted  a  new  trial,  on  the  ground  that  the  evi- 
dence ought  to  have  been  admitted.  (8)    In  an  early  case,  where 


(1)  By  Lord  Ellenborough,  4 
Campb.  421 ;  and  see  Johnston  v. 
Parker,  3  PhiUimore,  82.  By  Lord 
Mansfield  in  Goodright  v.  Moss, 
Cowper^  594.  Lord  Erskine,  13 
Yes.  514.  Le  Blanc,  10  East^  120. 
2  Russell  &  Mylne,  162.  But  the 
Lord  Chancellor,  considered  entries 
in  family  Bibles,  as  standing  on 
the  gnmnd  of  family  acknowledg- 
ments, and  admissible  on  account 
of  their  publicity,  without  proof 
that  the  entries  were  made  by  a 
member  of  the  family. 

(2;  Herbert  «.  Tuckal^  Sir  T. 
lUym.  84. 

(3)  Slane  Peerage,  1830,  printed 
minutes,  part  2,  p.  49. 

(4)  Leigh  peerage,  1829»  printed 
minutes,  p.  310. 

(5)  See  the  answers  of  the  Judges 
to  the  second  qwBry  in  the  Berke- 
ley cftse,  4  Oampb.  401.  Yin.  Ab. 
Evidence,  b.  87,  pi.  5,  an  old  book 
out  of  Lord  Oxford's  library,  men- 
tioning the  pedigree  of  William 
Zouch,  signed  by  himself.  The 
entry  is  not  the  less  admissible, 
though  it  expressly  purport  to  be 


made  for  the  purpose  of  perpetua- 
ting evidence  of  legitimacy,  Berke- 
ley case,  3d  query.  B.  N.  P.  233. 
By  Lord  Mansneld,  declarations 
for  the  purpose  of  preventing  fa^ 
mily  disputes,  in  Goodright  v. 
Moss,  Cowper,  591.  2  Russell  & 
Mylne,  164. 

(6)  Bemer's  peerage,  Collins  on 
Baronies,  355,  356,  361.  Leigh 
peerage,  printed  minutes^  part  2, 
p.  140.  Huntingdon  peerage.  At- 
torney General's  report,  p.  357. 

(7)  Bull.  N.  P.  233.  Carth.  79. 
Neale  v.  Wilday,  2  Sir.  1151. 
Chandos  peerage,  printed  minutes, 
p.  27.  Stafford  peerage,  printed 
minutes,  p.  110.  Zouch  of  Hur- 
gugworth  peerage,  printed  minutes, 
1804,  p.  275 ;  and  see  Doe  d.  John- 
son V.  Pembroke,  11  East,  505. 
13  Yes.  514.  Lisle  peerage  case, 
pp.  116,  127-  Banbury  peerage 
case,  pp.  6,  117.  Deyon  earldom, 
by  Nicholas,  1832,  App.  pp.  44, 
46. 

(8)  Cited  by  ITiomson,  B.,  2 
Peake,  N.  P.  Cf.  204. 
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vivd  voce  evidence  was  ofiered  on  the  part  of  the  plaintiff,  that 
on  a  former  trial  in  ejectment  against  the  same  defendant,  a 
deed  had  been  produced  on  the  part  of  the  defendant,  having  a 
clause  in  it  relating  to  a  pedigree,  the  Court  held  such  proof  to 
be  admissible,  on  the  ground  that  the  defendant  had  the  deed  in 
his  custody,  and  might  disprove  the  witness  if  he  swore  false- 
ly. (1)  But  in  two  recent  cases  in  the  Court  of  Chancery,  it 
has  been  considered,  that  recitals  in  deeds  were  not  evidence  of 
pedigree  against  persons  who  were  strangers  to  the  deeds.  (2) 
It  may  be  observed,  that  recitals  are  frequently  in  the  nature  of 
conventional  admissions  between  the  parties  to  a  deed,  by  which 
they  agree  to  be  bound  without  reference  to  the  real  state  ^S  bets. 


will 


Besciiptions  in  A  description  in  the  will  of  a  member  of  the  £unily  is  also 
admissible  on  the  same  ground,  and  this  even  though  the  will 
is  found  cancelled,  and  not  known  to  have  been  proved  or  acted 
upon,  if  it  appears  to  have  been  treated  as  a  paper  relating  to 
the  family.  (3)  In  the  Lisle  peerage  case,  (4)  a  descriptiao 
in  a  will,  of  certain  individuals  being  the  next  *'  heirs  in  blood,** 
was  relied  upon  as  showing  that  a  particular  person  was  ille- 
gitimate. 


It  may  be  observed,  that  upon  principles  applicable  to  the 
proof  of  documentary  evidence,  a  probate  would  not  be  evi- 
dence, even  of  the  fact  of  relationship,  in  an  action  for  th^  re- 
covery of  real  estate;  though  it  would  be  otherwise  with 
respect  to  the  ledger  book  of  the  Ecclesiastical  Court  or  a 
copy  of  it.  (5) 


(1)  Eccleston  v.  Petty,  Garth.  79. 

(2)  Fort  V.  Clarke>  1  Russ.  604. 
Slaney  v  Wade,  1  Mylne  k  Craig, 
338,  where  the  repital  stated  that 
A.  B.  was  the  child  of  the  mar- 
riage of  the  persons  named  in  the 
deed,  and  the  question  was  that  of 
A.  B.'s  legitimacy.  On  the  effect 
in  general  of  recitals,  see  isrfrct^ 
Chapter  on  Admissions  ;  and  Doe  d. 
Pritchardv.  Dodd,  2  Nev.  &  Mann. 
45.  Bowman  v.  Taylor,  2  Ad.  & 
Kll.  278. 

(3)  Doe  d.  Johnson  v.  Earl  of 
Pembroke,  11    East,   504.     See  7 


East,  279. 

(4)  Nicholas's  lisle  peerage,  5 1,63. 
(5)  Not  even  to  prove  the  nla- 
tionship  of  father  and  son  by  the 
father's  will.  RoU.Abr.678.  BJ^'.P- 
246.  Doe  d.  Weld  v,  Ormerod,  I 
M.  &  Ro.  466.  Dike  9.  PoDiiU, 
Lord  Baym.  744.  As  to  the  ledger- 
book,  see  Bull.  N.  P.  246.  la 
claims  of  peerage,  however,  the  ori- 
ginal wills  are  generally  required 
to  be  produced.  But  a  question 
arose  in  the  late  daim  to  the  barony 
of  De  Ldsle,  whether,  in  support  en 
the  claimant's  pedigree,   uie  will 
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In  the  cases  respecting  the  admissibility  of  wills,  answers,  siiu,  &c.  in 
and  depositions  in  Chancery,  as  evidence  of  pedigree,  some  ^'^^^^^'7* 
conftision  occurs,  attribatable  chiefly  to  a  difiiculty  in  deter- 
mining, in  what  particular  cases  these  sources  of  evidence  are 
open  to  the  objection  of  being  post  Utem  mota'm,{\)  Lord 
K^iyon  held  the  opinion,  that  a  bill  in  Chancery  by  an  an* 
cestor  was  evidence  to  prove  a  fSunily  pedigree  stated  therein, 
in  the  same  manner  as  an  inscription  on  a  tombstone  or  in  a 
Bible.  (2)  And  although,  before  this,  answers  and  depositions 
were  held  inadmissible  as  proofs  of  pedigree,  there  appears 
always  to  have  been  some  other  ground  of  rejection  peculiar 
to  the  case, — ^as  that  the  answer  was  made  by  an  infant  through 
his  guardian,  (3)  that  the  party  making  it  was  alive,  (4)  or 
that  the  depositions  were  not  accompanied  by  the  answer.  (5) 
The  Judges,  however,  held,  upon  a  question  put  to  them  by 
the  House  of  Lords,  in  the  Banbury  Peerage  case,  (6)  that  a 
bill  or  depositions  in  Chancery,  in  a  suit  to  perpetuate  tes- 
timony, could  not  be  received  as  evidence  in  the  Courts  below, 
on  the  trial  of  an  ejectment  against  a  party  not  claiming  or 
deriving  in  any  manner  under  the  plaintiff  in  the  Chancery 
suit,  either  as  evidence  of  the  facts  therein  deposed  to,  or 
as  declarations  respecting  pedigree.  They  added,  (though 
the  question  does  not  appear  to  have  been  put  to  them),  that  it 


of  Ambrose  Dudley,  Earl  ofWar- 
wick»  dated  in  1589i  could  be  read 
from  the  register,  upon  proof  that  it 
wae  the  custom  of  the  Prerogative 
Office,  at  the  time  when  the  will 
was  proved,  in  nine  cases  out  of 
ten,  to  deliver  the  originals  back 
to  the  executors,  after  the  wills  had 
been  proved  and  registered.  Coun- 
sel were  directed  to  ascertain,  whe- 
ther, in  consequence  of  this  cus- 
tom, some  cases  had  not  occurred 
where  the  books  were  received  in 
evidence ;  the  result  of  their  search 
does  not  appear,  but  in  the  princi- 
pal case  the  register  was  afterwards 
produced,  ana  an  examined  copy 
admitted.  Nicolas'  report  of  tne 
De  Lisle  peerage,  pp.  51,  52,  print- 
ed minutes  of  same,  pp.  203,  206. 
Marchmont  peerage  case,  p.  5. 
Kilmorrey  case,  p.  10.  But  in  the 
Gardiner  peerage  case,  to  prove 


the  marrisffo  of  Lord  Gardiner  at 
Madras,  a  book  brought  from  the 
secretary's  office  in  the  India 
Hoifte,  containing  entries  of  mar- 
'riages  and  burials  in  Madras,  co- 
pied from  the  original  register  in 
England,  was  received!  Videir^fra, 
where  the  proof  of  wills  and  regis- 
ters is  more  particularly  treated  of. 

(1)  Vide  infra,  where  the  subject 
of  the  lis  mota  is  considered. 

(2)  Taylor©.  Cole,  7  T.  R.  3,  n. 

(3)  Ecdeston  v.  Petty,  Carth. 
79.  Eccleston  v.  Spoke,  Comb. 
156.     12  Vin.  Ab.  94. 

(4)  Hilliard  v.  Phaly,  8  Mod. 
180. 

(5)  Piercey's  case,  Jones,  164. 

(6)  2  Selwvn's  N.  P.  754.  Le 
Marchant's  Gardiner  peerage,  App. 
411.  And  see  the  opinions  of  the 
Judges  in  the  Berkeley  case,  4 
Campb.  412. 
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would  not  make  any  difference  in  their  opinion,  if  the  bill  had 
been  a  bill  seeking  relief. 

But  it  would  seenii  that  the  Judges,  in  their  answer  to  the 
query  put  to  them  by  the  House  of  Lords,  suppose  the  ex- 
istence of  a  controversy,  Us  mota^  as  invalidating  the  depo- 
sition ;  for  it  certainly  has  been  the  practice  of  the  House  of 
Lords,  both  before  and  since  the  opinion  was  delivered,  to  ad- 
mit, as  evidence  of  the  pedigrees  of  claimants  of  peera^,  bilb 
and  answers  in  Chancery,  made  in  suits  where  the  facts  of  the 
pedigree  were  not  in  dispute,  but  only  incidentally  stated.  (1) 

In  the  report  of  the  Attorney  General  (Sir  Arthur  Pigott) 
on  the  claim  of  Charles  Augustus  Ellis  to  the  Barony  of 
Howard  de  Walden,  in  1806,  he  stated  that  part  of  the  evi- 
dence, offered  to  him  in  support  of  the  claimant's  pedigree, 
was  a  bill  and  answer  in  Chancery  with  the  decree  thereon, 
which  he  considered  as  adequate  evidence ;  because  the  bill, 
having  set  forth  the  pedigree  to  show  an  heiirship,  the  answer  did 
not  controvert  such  heirship ;  and  the  decree,  after  giving  leave 
to  the  plaintiffs  to  bring  an  ejectment  to  try  the  title,  directed 
the  defendant  to  admit  the  heirship.  (2)  This  evidence  had  been 
admitted  by  the  House  of  Lords  in  an  earlier  claim  to  die 
same  barony,  (3)  and  was  again  admitted  in  the  claim  upon 
which  this  report  was  made.  (4) 


Engravings 
upon  riogf. 


Engravings  upon  rings  (5),  and  charts  of  pedigree  hung  up 
in  &mily  mansions,  (6)  or  found  among  family  documents,  (7) 


(1)  Rods'  peerage,  printed  mi- 
nutes, 1804,  p.  293,  294.  Zouch 
of  Hurgugworth  peerage,  printed 
minutes,  1804,  p.  221.  Slane 
peerage,  printed  minutes,  1830, 
part  1,  p.  32  ;  part  2,  p.  42.  Net- 
terville  peerage,  printed  minutes, 
1827,  p.  43.  In  these  two  last  cases 
the  bills  and  answers  were  from 
the  Chancery  in  Ireland,  the  claims 
being  to  Irish  peerages. 

(2)  Attorney  General's  report, 
1806,  p.  35. 

C3)/  Claim  of  Sir  John  Griffin  in 


1781,  minutes  reprinted  1806,  p. 
15. 

(4)  Printed  minutes,  Howard  de 
Walden  peerage,  1806,  p.  25. 

(5)  13  Yes.  144,  cited  2  M.  &P. 
26.  Besides  the  information  which 
the  common  mourning  rings  may 
furnish,  the  Jews  engrave  upon  the 
wedding  ring  the  date  of  their  mar- 
riage. Grimaldi's  Origmes  Geaea- 
logtca,  propejmem. 

(6)  2  Cowp.  594. 

(7)  De  Lisle  peerage  case,  report 
by  Nicolas,  p.  45.    See  also  the 
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have  been  received  in  evidence.     But  a  pedigree  £ound  in  the  Charts  of* 
Ashmolean  Library  at  Oxford,  unaccompanied  by  any  proof 
that  it  was  made  by  a  member  of  the  family,  or  by  any  person 
connected  with  it,  was  rejected.  (1) 

Inscriptions  on  tombstones  are  constantly  received  in  evi-  inicriptioiu  on 
dence  in  questions  of  pedigree,  both  in  Courts  of  Law,  and  by     ™    ^°^' 
the  House  of  Lords  in  claims  of  peerage ;  (2)  and  inscriptions  on  coffin 
on  co£Sn  plates  in  family  vaults  and  graves  have  also  been  ^  ^^^' 
given  in  evidence,  on   the  same  ground,  in  several  peerage 
cases.  (3)     Examined  copies   of  those    inscriptions  are  ad- 
mitted for  the  sake  of  convenience,  the  case  forming  an  ex- 
ception to  the  rule  which  admits  copies  only  when  the  origi- 
nals are  public  books.     The  admissibility  of  this  evidence  is 


case  of  the  Beraer's  Barony,  Col- 
lins on  Baronies,  333.  In  Monk- 
ton  V.  Attorney  General,  2  Russell 
&  Mylne,  161,  it  was  expressly 
held,  that  a  pedigree  was  admissi- 
ble, though  not  hung  up  or  made 
public,  on  proof  of  its  having  been 
made  by  a  member  of  the  family. 
But  it  was  considered  by  the  Lord 
Chancellor,  that  where  the  pedigree 
is  hung  up,  it  is  admissible,  with- 
out uroof  of  its  having  been  made 
by  tne  directions  of  the  family,  on 
the  ground  of  being  a  family  ac- 
knowledgment. Rings,  and  in- 
scriptions on  tombstones  are  con- 
sidered by  his  Lordship  as  admis- 
sible on  the  same  ground;  and 
that  the  publicity  of  mem  supplies 
the  defect  of  proof  in  not  shewing 
that  they  were  declarations  made 
by  members  of  the  fiEunUy.  /The 
pedigree  admitted  bv  the  Lord 
Chancellor  was  founaed  on  hear- 
say, and  was  in  some  respects 
erroneous,  but  these  circumstances 
were  not  considered  to  affect  its 
admissibilitv. 

(1)  Chanaos  peerage,  printed  mi- 
nutes, p.  11.  See  tti/ra,  where  the 
proper  custody  of  documents  is 
more  particularly  considered. 

(2)  Lord  tiansfield,  in  Goodright 
V.  Moss,  Cowper,  594.  Vin.  Ab. 
Evidence,  T.  b.  87.  13  Ves.  144, 
514.    B.  N.  P.  233.    7  T.  R.  3,  n. 


10  East,  120.  Duncomb  Tr.  per 
pais,  424.  1  Lilly's  Pract.  Reg. 
562.  Sty.  208.  Nicholas's  Lisle 
Peerage,  60,  173.  Peerage  claims, 
passim.  Kidney  v:  Cockbum,  2 
Russell  8c  Mylne,  171.  Ryder 
V,  Malbone,  cited  ib.  when  Little- 
dale,  J.,  admitted  an  inscription  on 
a  tombstone,  as  stating  the  death 
of  a  party  at  a  particular  age.  See 
also  Monkton  v.  Attorney  Creneral, 
2  Russell  &  Myhie,  163.  With 
respect  to  the  weight  due  to  in- 
scnptions  on  tombstones,  much 
may  depend  on  the  circumstances, 
whether  they  are  contemporaneous, 
and  wjiether  they  are  set  up 
in  the  view  of  surviving  rehu 
tives.  It  is  to  be  observed,  that 
this  species  of  evidence  often 
trenches  on  the  rule  which  rejects 
secondary  evidence;  inasmuch  as 
the  authors  of  the  evidence  maybe 
alive.  In  Monkton  v.  Attorney 
General,  the  Lord  Chancellor  con- 
siders tombstones  on  the  same 
footing  as  rings,  pedigrees  hung 
up,  and  family  Bibles,  and  as  ad- 
missible on  account  of  their  pub- 
licity, without  connecting  tnem 
with  the  family. 

(3)  Chandos,  printed  minutes, 
p.  10.  Rokeby,  printed  minutes, 
p.  4.  Lovat,  printed  minutes, 
p.  77. 
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clearly  not  affected  by  the  circumstance  of  the  originak  being 
in  a  church  or  churchyard.  In  the  case  of  the  Barony  of 
Say  and  Sele,  in  ITSl,  part  of  the  evidence  for  the  petitioiier 
was  an  inscription  on  a  tombstone  in  the  burying  ground  tor 
Dissenters  at  Bunhill  Fields ;  (1)  and  in  a  late  ^aae,  Mr.  Justice 
Park  admitted,  with  some  hesitation,  an  inscription  on  a  tomb- 
stone in  a  Dissenter's  burying  ground,  for  the  puipose  of  proving 
the  death  of  a  cestui  que  vie.  (2)  Where  monuments  have  been 
decayed  by  time,  or  surreptitiously  destroyed  or  removed,  evi- 
dence of  the  recollection  of  witnesses  respecting  them,  and  as  to 
the  inscriptions  they  bore,  has  been  admitted  by  the  House 
of  Lords.  (3) 


Mistakes  on 
toiDbstones. 


The  credit  of  monumental  inscriptions  may  always  be  im* 
peached,  and  their  evidence  seems  peculiarly  open  to  attack, 
not  only  on  account  of  the  great  facility  of  forgery,  but  also 
because  the  preparation  of  them  is  often  committed  to  under- 
takers, executors,  or  other  persons  not  members  of  the  family, 
or  because  perhaps  the  inscription  has  been  delayed  till  a  period 
when  the  facts  are  but  imperfectly  remembered.  In  the  claim 
of  Katherine  Bokenham  to  the  Barony  of  Bemers,  an  in- 
scription, upon  the  tombstone  of  a  person  who  was  one  of  the 
links  in  the  pedigree,  was  given  in  evidence ;  but  it  appeared 
from  the  entry  of  her  burial  in  the  parish  register,  and  from 
her  will,  that  there  was  a  mistake  of  a  year  on  the  tombstone 
as  to  the  time  of  her  death  ;  and  the  mistake  is  said  to  have 
arisen  from  a  delay  in  laying  down  the  stone.  (4) 


(1)  Mr.  Serieant  Hill's  CoUec 
tions  in  line.  Inn  Library,  vol.  26, 
p.  173. 

(2)  Whittuck  V,  Waters,  4  Carr. 
&  P.  376.  There  does  not  appear 
to  be  any  ground  for  the  jnoge's 
doubts  upon  this  subject;  as  the 
admissibility  of  the  inscription  de* 
pends  on  a  totaUy  different  princi- 
ple from  that  of  the  admissibility  of 
registers. 

(3)  In  the  Roscommon  and  Leigh 
peerage  cases.  The  latter  case 
turned  wholly  on  the  existence  of  a 
monument,  alleged  to  have  been 
Hurreptitiously  removed  from  Stone- 
ly  Church.     Numerous  witnesses 


were  examined  for  and  ag^ainst 
its  existence.  See  the  printed 
evidence,  1829. 

(4)  Collins  on  Baronies,  363,  and 
note.  There  are  several  well  known 
instances  ai  similar  mistakes.  In 
the  epitaph  upon  Spencer*s  monu- 
ment in  Westminster  Abbey,  there 
is  a  mis-statement  as  to  the  time  of 
his  birth  of  no  less  than  forty  years, 
and  as  to  that  of  his  death  of  three 
years ;  see  Biog.  Brit  nom.  Spen- 
cer. The  time  of  death  is  erro- 
neously stated  on  the  monument  of 
Sterne ;  see  Biograph  v,  prefixed  to 
Works,  ed.  1816$  and  the  time  of 
birth  on    that  of  Goldsmith,  see 
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A  mural  inscription  has  been  received  in  evidence,  which  Mural  in. 
gave  an  historical  account  of  a  £Eunily,  and  was  placed  in  a  *<^"P^°* 
chancel  formerly  used  as  the  burial  place  of  the  femily,  and 
which  was  part  of  the  church  belonging  to  the  parish  where 
the  fSunily  had  long  been  landed  proprietors ;  and  in  the  same 
case,  it  was  held,  that  although  the  inscription  had  been  de&ced 
twenty-four  years  ago,  its  contents  might  be  proved  by  copies 
taken  when  the  inscription  was  entire.  The  evidence  was  said 
to  be  admissible,  as  well  upon  the  authority  of  the  cases  re- 
specting tombstones,  as  of  that  respecting  a  pedigree  hung  up 
in  a  fiimily  mansion.  (1) 

Coat  armour  has  sometimes  been  relied  on  in  questions  of  coat  armour, 
pedigree.  Lord  Coke  speaks  of  it's  use  to  the  bearers  in 
**  manifesting  of  what  fiimilies  they  be  ;**  (S)  and  Siderfin  says, 
**  arms  serve  to  distinguish  family  firom  £Eimily,  and  to  prevent 
branches  of  the  same  fiunily  interfering  with  one  another.''(3) 
Whilst  the  Heralds  possessed  and  exercised  the  power  of 
punishing  usurpations,  some  credit  may  have  been  due  to  this 
evidence,  probably  on  the  ground,  that,  by  the  assumption  of  a 
particular  bearing,  the  party  must  have  meant  to  aflSrm,  that  he 
was  connected  in  that  manner  with  the  fiunily  to  which  it  be- 
longed. The  claim  of  Sir  Michael  Blount  to  the  Barony  of 
Mountjoy,  in  the  time  of  Queen  Elizabeth,  turned  almost  wholly 
on  the  arms  in  a  window  at  Iver,  in  Buckinghamshire,  set  up  in 
'  the  reign  of  Henry  the  Seventh ;  and  elaborate  arguments  of 
the  Heralds  have  been  preserved,  (4)  as  to  the  credit  due  to 
this  evidence,  in  support  of  the  claim  of  Sir  Michael,  as  heir 
male  of  the  body  of  Walter,  first  Lord  Mountjoy,  in  con- 


Botvell's  Johnson,  vol.  3,  p.  69> 
Oxford  ed.  1826.  In  the  lisle 
case  (Nicolas*!  Lisle  peenM^e  case, 
89),  a  monmnental  inscription  was 
produced  in  these  terms,  ^- To  the 
memoir  of  the  Lady  Katherine, 
late  wife  of  Sir  Richard  Leveson, 
one  of  the  daughters  and  co-heirs 
of  Sir  R.  Dudley,  Knight,  son  to 
Robert,  late  Earl  of  Leicester,  by 
Alicia,  his  wife,  daughter  to  Sir  T. 
Leigh,  of  Stoneleigh,  Knight  and 
Baronet,"  which,  it  was  observed. 


was  an  ingenious  device  to  repre- 
sent to  the  cursory  reader,  that  Sir 
R.  Dudley  was  a  legitimate  son  of 
the  Earl  of  Leicester. 

(1)  Slaney  v.  Wade,  1  Mylne  & 
Craig,  338.  It  would  seem  that 
the  copies  could  only  be  evidence 
by  way  of  refreshing  Uie  memory 
01  the  witnesses. 

(2)  Co,  litt.  27,  o. 

(3)  1  Sid.  364. 

(4)  HarLMSS.  1386,6141. 
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tradiction  to  the  books  in  the  Herald's  Office,  which  deduced 
his  descent  from  Thomas,  a  brother  of  this  Walter.  In  the 
modern  case  of  the  Barony  of  Chandos,  where  the  claimant 
alleged,  that  he  was, descended  from  the  third  son  of  the  first 
Lord  Chandosy  Ce  was  allowed  to  give  in  evidence  the  arms  of 

Herald's  books,  his  family  in  Herald's  Visitation  Books,  and  upon  seals  to 
deeds,  delineations  on  parchment,  and  other  family  papers; 
which  arms  a  Herald  proved  were  tliose  of  the  Chandos  fiunily, 
with  the  mark  of  the  third  branch.  (1)  An  achievement  with 
the  same  arms  was  likewise  produced,  which  the  mother  of  the 
cldmant  proved  was  hung  up  in  the  family  mansion  when  she 
first  married,  and  that  she  had  heard  her  husband  say,  it  had 
belonged  to  his  grandfather.  (2)  In  the  Huntingdon  Peerage 
case  the  Attorney  General  admitted  in  evidence  an  armorial 
shield,  carved  upon  oak,  which  had  been  given  by  the  late 
Earl  of  Huntingdon  to  the  father  of  the  petitioner.  On  this 
shield,  which  was  produced  from  a  family  chest,  were  the  arms 
of  Stanley  and  Hastings  quartered,  in  consequence,  as  it  was 
supposed,  of  the  marriage  in  the  reign  of  James  the  First  of 
Henry  the  Fifth,  Earl  of  Huntingdon,  with  the  daughter  of 
Ferdinando  Stanley,  Earl  of  Derby.  (3)  So  in  support  of  the 
presumption  of  a  marriage,  evidence  has  been  adduced  that  the 

Carriage  arms,  husband  impaled  his  wife's  arms  with  his  own  on  his  plate, 
seals,  and  carriage.  (4)  It  is  observable,  however,  that  the 
value,  if  not  the  admissibility  of  this  evidence,  depends  upon  its 
antiquity,  and  the  Attorney  General,  therefore,  in  the  Chandos 
Peerage  case  cross-examined  the  Herald,  to  shew  that  at  the 
time,  when  it  was  proved  that  the  achievement  before  men- 
tioned was  in  the  family  of  the  claimant  (about  1699),  there 
was  no  authority  in  existence  to  correct  usurpation.  The  year 
of  the  last  Herald's  Visitation  (1686),  seems  to  have  been 
thought  the  time  when  this  authority,  or  at  least  the  exercise 
of  it,  ceased.  (5) 


(1)  Chandos  peerage,  printed  mi- 
nutes, pp.  6,  24,  37, 40,  49. 

(2)  JWrf.pp.40,49. 

(3)  Huntingdon  peerage,  by  bill, 
p.  280.  Atty.  General's  report, 
Und.f,  359. 

(4)Hervcyr.  Hervey,2W.B1.877. 


(5)  Chandos  peerage,  printed  mi- 
nute, p.  40.  And  see  further  as  to 
the  authority  of  the  Herald's,  Ros- 
sel's  case,  4  Mod.  128.  Oddis  v. 
Domville,  Show.  Ca.  Pari.  66. 
Blunt  V.  Blount,  1  Atk.  295.  As 
to  the  Earl  Marshal's  book,  see 


Sect.  1.]  Mailers  of  Pedigree.  237 

It  may  be  convenient  to  menUon,  in  treating  of  the  subject  Conduct,  &c. 
of  pedigree^  (though  it  more  properly  belongs  to  the  head  of  J^'f  ^  ^^. 
presumptive  evideiice),  that  the  conduct  of  parties  to  each  ^<"^' 
other,  the  disposition  of  property,  the  devolution  of  property 
and  title,  and  similar  circumstances,  are  frequently  received  in 
questions  of  pedigree,  on  the  footing  of  declarations.    They 
are  properly  facts,  from  which  an  inference  as  to  the  opinion 
and  belief  of  femilies  is  drawn ;  and,  therefore,  they  ultimately 
rest  upon  the  same  basis  as  hearsay  evidence  of  family  tradition. 
Chief  Justice  Mansfield,  speaking  of  a  father  bringing  up  a 
son  as  legitimate,  '*  this,"  he  said,    **  amounts  to  a  daihf 
(usertion  that  the  son  is  legitimate." (I)    And  in  Goodright  v. 
Sauly  (2)  Ashurst,  J.,  observes,  that  in  that  case  ^' there  were 
strong  circumstances  to  shew   that  the  son  was  a  bastard ; 
amongst  others,  a  very  forcible  one  occurred,  namely,  that  the 
son  had  taken  a  different  name  from  his  birth,  the  name  of  the 
person  with  whom  his  mother  was  living  at  the  time,  which  had 
been  retained  by  him  and  his  descendants  ever  since ;  this  was 
a  very  strong  family  recognition  of  his  illegitimacy."     In  the 
Leigh  peerage  case  much  stress  was  laid  upon  the  alleged  fact 
that  an  ancestor  of  the  claimant,  in  indigent  circumstances,  had 
once  paid  a  visit  to  Lord  Leigh,  which  he  used  to  boast  of 
among  his  neighbours,  and  that  his  Lordship  had  given  him  a 
suit  of  clothing.  (3)    And  in  the  Clinton  peerage  case,  part  of 
the  evidence  for  the  claimant  was,  that  the  sole  descendant 
of  an  elder  branch  of  the  family,  who  died  unmarried,  had 
bequeathed  several  £unily  pictures  to  a  person  who  was  the 
claimant's  undoubted  ancestor :  and  that  the  sole  descendant 
of  another  elder  branch  had  limited  certain  estates  to  the  right 
heirs  of  his  maternal  grandfather,  which  estates  were  then  in 
the  possession  of  the  claimant  as  such  right  heir.  (4) 

The  separate  weight  which  is  due  to  this  evidence  was  re- 


Ltde  peerage  case,  p.  12.    With  re-         (2>  4  T.  R.  356. 
Bpect  to  the  evidence  of  the  Herald's         (3)  Printed  minutes,  p.  298,  et 

books,  vide  infra,  where  the  subject  seq. 

of  public  documents  is  more  parti-         (4)  Claimant's  case,  Mr.    Ser- 

cularly  considered.  jeant   Hill's    Collections,  vol.  30, 

(1)  4  Campb.  416.  p.  331. 
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cognised  in  the  case  of  Beer  v.  Ward.  A  deed  was  put  in  evi- 
dence by  which  certain  estates  were  limited  in  remainder,  by 
the  owner  to  his  grandson,  (the  person  whose  legitimacy  was  in 
question,)  and  the  deed  described  him  as  if  he  were  legitimate: 
Chief  Justice  Dallas  said  he  was  quite  aware  that  besides  the 
manner  of  describing  him,  there  was  an  argument  arising  out 
of  the  disposition  of  the  property.  (1) 

This  kind  of  evidence  is  often  material  in  raising  the  pre- 
sumption of  death  without  issue ;  the  devolution  of  title  or  pro- 
perty upon  a  younger  branch,  especially  after  an  express  pre- 
vious limitation  to  an  elder,  being  relevant,  though  of  course 
by  no  means  conclusive,  evidence  of  a  failure  of  the  issue  of  the 
latter.  Thus,  in  the  recent  claim  to  the  Earldom  of  Devon,  it 
was  shewn  that  property  had  been  settled  on  the  eldest  son 
William  in  tail,  remainder  to  the  second  son,  Humphrey  in  tail, 
remainder  to  Uie  third  son,  Peter  in  tail^and  the  death  of  Hum- 
phrey without  issue  was  in  part  proved  by  an  inquisition  taken 
after  the  death  of  Peter,  finding  that  he  died  seised  of  the  lands 
so  settled.  (2)  This  occurred  in  the  reigns  of  Richard  Snd  and 
Henry  4th,  after  the  statute  de  donis,  and  before  the  introduc- 
tion of  fines  and  recoveries,  when  it  might  be  reasonably  pre- 
sumed that  the  land  must  have  gone  according  to  the  settlement 
For  the  same  purpose  similar  evidence  has  been  given  of 
the  devolution  of  property  under  the  like  circumstances  in 
later  periods,  accompanied  with  proof  of  a  search  at  the  War- 
rant of  Attorney  Ofiice,  and  at  the  King's  Silver  Office,  to 
shew  that  no  recovery  was  suffered  or  fine  levied  of  the  lands 
settled.  (3) 

In  the  case  of  the  De  Lisle  peerage,  part  of  the  proof  that 
Robert  Dudley,  Earl  of  Leicester,  died  without  lawful  issue, 
was  that  the  right  of  presentation  to  an  Hospital  at  Warwick, 
which  had  been  given  by  the  deed  of  foundation,  after  the 
Earl's  death  to  his  heirs,  had  been  uniformly  exercised  from  the 

(1)  Printed  report  of  trial  on  first  of  the  earldom  of  Devon,  Aro.  p.36. 
issue,  pp.  39»  40.  (3)  Chandos  peerage,  pnnted  mi- 

(2)  Nicolas's  report  of  the  case      nntes,p.  11. 
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death  of  the  Earl  down  to  the  last  presentation  by  the  collateral 
branch  through  which  the  petitioner  claimed.  (1)  In  the  Ban- 
bury Peerage  case,  the  illegitimacy  of  the  claimant  was  prin- 
cipally established  by  inferences  arising  out  of  the  conduct  of 
the  parties ;  as  that  the  birth  was  concealed,  and  that  the 
child  took  the  name  of  Vauz ;  and  that  Lord  Banbury  accepted 
dignities  from  the  King,  and  made  a  disposition  of  his  property 
inconsistent  with  the  idea  of  his  knowing  that  he  had  any  chil- 
dren. And,  in  the  Gardiner  Peerage  case,  where  a  great  deal 
of  evidence  was  adduced  as  to  the  conduct  of  the  parties  con- 
cerned. Lord  Eldon  says,  that  evidence  of  conduct,  and  of  de- 
clarations connected  with  conduct,  were  to  be  considered,  in 
order  to  come  to  a  just  determination  upon  the  subject  of  that 
claim.  (2) 

There  appears  to  be  no  objection,  in  questions  of  pedigree,  Beclaratioii' 
to  receiving  hearsay  in  the  second  degree,  when  both  degrees  ^^  ^  *"' 
are  within  the  family.  Accordingly,  it  has  been  held,  that 
the  declarations  of  a  deceased  lady,  that  her  first  husband  was 
accustomed  to  make  certain  statements  respecting  the  pedi- 
gree of  the  family,  were  receivable  in  evidence.  (3)  And  the 
same  principle  has  been  recently  recognised  in  a  case  in  Chan- 
cery. (4) 

Evidence  of  pedigree  is  firequently  presented  in  other  forms, 
and  derived  firom  other  sources,  besides  those  which  have  been 
enumerated,  and  particularly  firom  public  documents,  as  in- 
quisitions post  mortem,  parish  books,  parish  and  marriage  re^ 
gisters.  But  the  admissibility  of  these  documents  and  of 
Herald's  books,  which  have  been  incidentally  noticed,  depends 


(1)  Nicolas's  report  of  the  case 
of  the  De  Lisle  Barony,  pp.  50> 
120»  printed  minutes  of  same,  pp. 

171,  197. 

(2)  See  the  speech  of  Copley, 
Attorney  General,  in  the  Garainer 
peerage  case,  p.  285. 

(3)  Doe  d.  Futter  v.  Randall, 
2  M.  &  P.  20.  Per  Best,  C.  J.,  ib. 
Though  in  the  previous  case  of 
Johnson  r.  Lawson,  2  Bing.  88, 
Chief  Justice  Best  observes,  that 


''  hearsay  too  deep,"  or  declaratioDs 
upon  declarations  have  never  been 
received,  although  made  by  mem- 
bers of  a  family. 

(4)  Monkton  v.  Attorney  Gene- 
ral, 2  Russell  &  Mylne,  165.  The 
case  of  Athol  o.  Ashbumham, 
B.  N.  P.  295,  was  cited  as  an  au- 
thority for  receiving  declarations 
at  second  hand,  or  hearsay  upon 
hearsay. 
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upon  principles  difiering  in  some  respects  from  those  which 
have  been  treated  of  in  the  present  section,  and  which  require 
a  separate  consideration.  (1)  -In  the  same  part  of  the  Work 
will  be  more  conveniently  considered  the  cases  relative  to 
various  kinds  of  unauthorized  registers  containing  evidence  of 
pedigree. 


Qualifications 
of  hearsay  in 
pedigree. 


In  matters  then  of  pedigree,  as  defined  by  the  preceding 
illustrations^  hearsay  evidence  in  the  various  forms  that  have 
been  mentioned  is  receivable.  But  it  remains  to  be  stated 
under  what  qualifications  it  is  received. 


Requisite 
knowledge. 


As  to  such  qualifications,  it  is  obvious  that  the  value  of  thi8» 
as  indeed  of  all  hearsay  evidence,  must  greatly  depend  upon 
the  knowledge  which  the  declarant  possessed  of  the  fiu:ts  spoken 
to.  It  was  long  unsettled,  whether  any  and  what  kind  of 
connection,  from  which  knowledge  might  be  presumed,  must 
have  subsisted  between  the  party  making  the  declaration  and 
those  to  whom  it  referred.  Formerly  there  seems  to  have  been 
no  limitation  to  any  particular  class  of  persons,  and  evidence  of 
the  reputation  of  the  country  or  neighbourhood,  and  of  general 
tradition  as  to  the  facts  of  descent  or  relationship,  was  in  some 
cases  admitted.  (2)  Afterwards  it  was  thought  necessary  that 
the  hearsay  should  proceed  from  those  whose  connection  with 
the  family'  afforded  them  peculiar  means  of  knowledge.     ^'  The 


(1)  VideMra,  where  the  subject 
of  public  and  official  documents  is 
more  particolavly  treated  of.  Parish 
books  frequently  afford  evidence  on 
matters  of  pedigree.  Thus  the  date 
of  Caxton's  burial  was  fixed  by  a 
charge  of  twenty-pence  for  two 
torches  and  four  tapers  used  at  his 
funeral,  entered  in  one  of  the  parish 
books  of  St.  Margaret's,  West- 
minster. 

(2)  Annesley  a  Earl  of  Angle- 
sea,  17  How.  St.  Tr.  1160,  1195. 
Claim  of  Sir  Michael  Blount  to  the 
barony  of  Mountjoy,  temp.  Eliza- 
beth, where  "  common  fame"  was 
relied  on  as  evidence  of  his  descent; 
aiid  see  as  to  general  tradition,  per 
Lord  Mansfield,  Ck)wp.  594 ;  2  \V. 


Bl.  1099;  14  East,  330.  In  the 
Huntingdon  peerage  case,  the  At- 
torney General  admitted  affidavits 
of  persons  resident  in  Leicester- 
shire, as  to  the  reputation  of  the 
county:  Attorney  General's  report. 
Hunt.  Peer.  359.  According  to  the 
Scotch  law,  fame  is  admissible  in 
Questions  of  propinquity  of  blood : 
Stair  Inst.  lib.  4,  1 42,  s.  16.  And 
in  the  disputed  election  of  Scotch 
Peers,  1790,  the  House  of  Lords 
admitted  evidence,  that  it  was  the 
general  belief  of  the  country,  that 
a  claimant  was  lineal  descendant 
and  lawful  heir  male,  and  that  he 
was  "  habite  and  repute  as  such." 
Printed  Minutes  of  Evidence,  p- 
136. 
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doctrine  of  Lord  Mansfield  (that  tradition  is  sufficient  evidence 
in  point  of  pedigree,  (1)  )  most,**  said  Lord  Eldon,  in  the  case 
of  WkUehcke  v.  Baker,  {9)  "  be  understood  as  it  has  been 
practised  and  acted  upon.   The  tradition  must  be  from  persons 
having  such  a  connection  with  the  family,  that  it  is  natural 
and  likely,  from  their  domestic  habits  and  connections,  that 
they  are  speaking  the  truth,  and  that  they  could  not  be  mis- 
taken."   The  nature  of  this  connection  was,  however,  unde- 
fined, though  it  does  not  appear  to  have  been  thought  requisite 
that  the  declarant  should  be  related  to  the  family  by  blood  oe 
affinity.     Upon  several  occasions  at  nisiprku,  the  declarations 
of  servants,  physicians,  and  intimate  friends  were  admitted;  (S) 
and  the  practice  was  countenanced  by  obiter  dicta  of  Mr.  Jus- 
tice BuUer,  Lord  Kenyon,  and  other  Judges.  (4)  But  at  a  later 
period.  Lord  Eldon  speaks  doubtfully  upon  the  point ;  (5)  and 
afterwards  ini  the  case  of  Beer  v.  Ward,  Chief  Justice  Abbott 
received  the  declarations  of  servants  and  acquaintances,  sub- 
ject to  frnrther  discussion,  expressing  at  the  same  time  an  opi- 
nion against  their  admissibility.  (6) 

The  question  remained  thus  undecicked^  when  it  came  before  Limitation  to 
the  Court  of  Common  Pleas,  in  the  case  oi  Johnson  v.  Laweon,  (7)  ^  ^  ^^' 
upon  a  motion  for  a  new  trial,  on  account  of  the  rejection  by 
Mr.  Baron  Graham,  of  the  declarations  of  a  deceased  house- 
keeper, that  a  certain  person,  under  whom  the  plaintiff  claimed, 
was  the  heir  of  her  master*    The  Court  were  unanimous  in 


(1)  Cowp.  594. 
(Q)  13  Ve«.  514. 

(3)  Duke  of  AthoL  o.  Lord  Ash- 
burnham,  E.  14.  Geo.  2.  Bull.  N.  P. 
290.  Gilb.  Evid.  11 Q,  S.  C.  (See 
a  different  Btatement  of  this  case 
from  a  MS.  of  Mr.  Wegg,  in  2 
Selw.  N.  P.  734,  5th  edit.,  and  9 
B.  Moore,  192.)  Roe  d.  Bushell 
V.  Gore,  Lancaster  Summer  As- 
sises, 1763,  9  B.  Moore,  187,  n. 
Brown  o.  Shelley,  E.  1776,  9  B. 
Moore,  187»  n.  190,  cited  by  Mr. 
Justioe  Bi^er,  3  T.  R.  719.  Wal- 
ker V.  Wingfield,  18  Yes.  446. 

(4)  By  Lord  Kenyon  and  Mr.  J. 

VOL.  I. 


Buller,  in  Rex  v,  Briswell,  3  T.  R. 
719.  Mr.  J.  Buller  cites  an  autho- 
rity for  admitdng  declarations  of 
persons  not  of  the  family.  In 
Weeks  o.  ^parke,  1  M.  &  S.  679> 
Le  Blanc  says,  that  evidence  of 
persons  connected  with  the  family 
is  received.     13  Yes.  514. 

(5)  18  Yes.  446. 

(6)  Printed  report  of  trial,  second 
issue,  pp.  189>  192,  cited  9  B. 
Moore,  188. 

(7)  2  Bing.  86.  9  B.  Moore,  183, 
S.  C.,  and  see  Whitelockeo.  Baker, 
13  Yes.  514.  Goodright  v.  Moss, 
Cowper,  594. 
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thinking  the  evidence  properly  rejected.  Chief  Justice  Best 
in  delivering  judgment  observed,  that  the  admission  of  hearsay 
evidence  in  these  questions  must  be  subjected  to  aoiae  linuts, 
otherwise  great  uncertidnity  would  ensue.  The  limitation  to 
the  declarations  of  relatives  or  members  of  the  &mily  connected 
by  blood  or  affinity,  afforded  a  certain  and  intelligifole  rule; 
and  if  that  were  passed,  it  might  be  necessary,  on  every  occa- 
sion, to  enter  into  along  and  almost  endless  inquiry  as  to  the  de- 
gree of  intimacy  or  confidence  which  subsisted  between  the 
family  and  the  party  who  had  made. the  declaratioiu  (1)  la 
Doe  d.  SuiUm  v*  Midgway,  the  dying  declaration  of  a  servant  of 
a  family,  upon  matter  of  the  family  pedigree,  was  rejected.  (2) 
And  in  Crease  v.  Barret,  (3)  it  was  said  by  the  Court,  that  in 
cases  of  pedigree,  the  hearsay  must  be  derived  firom  relatives 
by  blood,  or  firom  the  husband  with  respect  to  his  wife's  re- 
lationship, and  that  it  was  not  admissible  if  it  proceeded  firom 
servants  or  friends.  The  case  of  Johnson  v.  Latoson  was  re- 
ferred to  as  having  established  a  clear  and  definite  rule  upon 
the  subject 


Principle,  of 
limitation. 


The  principle  upon  which  the  declarations  of  relatives  only 
are  to  be  received,  was  pointed  out  in  the  case  of  Fowles  v. 
Young,  (4)  Lord  Erskine  said,  "  the  law  resorts  to  the  hearsay 
of  relatives  upon  the  principle  of  interest  in  the  person  finom 
whom  the  descent  is  made  out.  The  declaration  is  evidence 
firom  die  interest  of  the  person  in  knowing  the  connections  of 
the  family.  Therefore  the  opinion  of  the  neighbourhood  of 
what  passed  among  acquaintances  will  not  do."  (5)  It  must 
be  observed,  that  the  interest  here  spoken  of  is  only  an  interest 
to  acquire  knowledge,  and  is  clearly  distinguishable  firom  an 
interest  to  make  any  particular  statement  respecting  the  fiu:ts. 


(1)  9  B.  Mom,  188.  The  case 
of  Doe  V.  Deakin,  4  Bam.  &  Aid. 
433,  does  not  impugn  the  doctrine 
in  the  test.  A  presumption  of  the 
death  of  a  tenant  for  life  was  nds- 
ed  by  the  testimony  of  a  living 
witness,  who  resided  near  the  pro- 
perty, and  who  spoke  to  his  con- 
tinued   absence    from    it.      This 


witness  was  not  a  member  of  the 
family.  But  he  only  proved  &cts 
within  his  own  observation,  and  no 
question  arose  as  to  the  admissi- 
bility of  his  declarations. 

(2)  4  B.  &  Aid.  53. 

(3)  1  Cr.  M.  &  R.  928. 

(4)  13  Ves.  140. 

(5)  13  Ves.  147. 
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It  seeiAs  to  be  chiefly  upon  this  ground,  that  the  declarations  Declarations  of 
of  a  deceased  husband  as  to  the  legitimacy  or  descent  of  his  wife,  miasibie. 
are  admissible,  though  he  is  not  related  to  her  by  blood ;  (1)  for, 
it  was  remarked,  the  husband  has  an  interest  in  the  succession 
of  his  wife  to  real  property,  because  of  it  he  might  become  te* 
nant  by  the  curtesy,  as  well  as  to  personal  property,  to  which 
he  would  be  wholly  entitled.  (2)  An  objection  is  said  to  have 
been  taken  in  one  case,  that  the  husband's  declarations  were 
inadmissible,  because  made  after  the  death  of  the  wife,  when 
he  was  no  longer  connected  with  her  family,  but  it  was  over- 
ruled upon  the  ground  that  his  knowledge  must  have  been 
acquired  whilst  he  was  married  to  hen  (3) 

Besides^  however,  the  declarations  of  particular  members  of  General  reptl- 
a  family,  the  general  reputation  of  the  family  is  sometimes  ad-  famiw? 
mitted  upon  questions  of  pedigree.  Thus,  in  Doe  d.  J?an- 
ning  v.  Griffin^  (4)  in  order  to  prove  a  person  to  have  died 
unmarried,  a  relative  was  allowed  to  state,  that  according  to 
the  repute  of  the  family  ^  he  had  died  in  the  West  Indies, 
and  that  she  never  heard>  in  the  family,  of  his  being  married. 

It  has  been  considered,  that  an  instrument  of  pedigree,  Acknowledg- 
which,  from  the  publicity  given  to  it,  must  be  presumed  to  have  "**"***  *"**  ^' 
been  adopted  by  the  family,  need  not  be  traced  to  any  particular 
member  of  it  Thus  it  has  been  observed,  that  an  engraving 
upon  a  ring  worn  publicly,  an  entry  in  a  Bible  Open  to  the 
fiunily,  an  inscription  upon  a  tombstone  erected  or  supposed 
to  be  erected  by  the  family  and  open  to  all  mankind^   a  pedi- 


(1)  Vowles  9.  Yoimg,  13  Ves.  theyo.  Harvey,  R.  &M.a97.  That 
140.  Doe  d.  Nortbey  e.  Harvey,  a  person  nera  not  be  connected 
1  Ry.  &  Moody,  297.  Doe  d.  Put-  with  both  the  branches  of  the  fa- 
for  9.  Randall,  2  Moore  &  Payne,  mily,  touching  which  his  declara- 
20.  tion  is  tendered  i  see  2  Russell  & 

(2)  13  Ves.  147.  Mylne,  156. 

(3)  Vowles  9.  Young.  This  does  (4)  1 5  East,  294 ;  and  see  B.N.  P. 
not  appear  in  the  report  in  Vesey,  295.  Stafford  peerage  case,  printed 
but  was  stated  hj  BunrouKh,  J.,  evidence,  p.  145.  It  may  be  ques- 
nHio  was  counsel  in  the  cause,  9  tioned,  whether  this  general  repute 
B.  Moore,  194.  That  the  declara-  of  the  family  could  be  proved  by 
tions  of  a  party  connected  by  mar-  others  than  members  of  it.  B.  N.  P. 
riage  are  receivable;    Doe  o.  Ran-  295. 

dall,  2  M.  &  P.  20.    Doe  d.  Nor- 

R  3 
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gree  hung  up  publicly  in  a  family  mansion,  are  all  admiasiUe 
in  evidence,  without  knowing  who  may  have  been  the  authors 
of  them.  But  in  the  absence  of  such  publicity,  they  miut 
be  shown  to  have  been  made  by  some  particular  member  of 
the  family.  (1 ) 


Declaration  of 
accoucheur  or 
midwife. 


The  authority  of  the  case  of  Higham  v.  Sidgway  is  open 
to  much  observation.  It  was  decided  by  that  case,  that  an 
entry  made  by  an  accoucheur  in  his  book  of  having  delivered 
a  woman  of  a  child  on  a  certain  day,  the  charge  for  which 
was  marked  '^  paid,*'  wits  admissible  as  evidence  of  the  birth  of 
the  child  on  that  day,  on  the  trial  of  an  issue  as  to  his  age  at 
the  time  of  his  afterwards  suffering  a  recovery.  (2)  And  an 
opinion  was  mentioned,  in  the  course  of  the  judgment,  that  sndi 
an  entry,  or  the  declaration  of  a  midwife  as  to  the  time  of 
birth,  might  be  admissible,  on  the  ground  of  having  been  made 
of  a  matter  peculiarly  within  the  knowledge  of  the  declarant  (9) 
But  the  ground  of  the  judgment  seems  to  have  been  that  the 
declaration  was  admissible,  because  the  entry  was  against  the 
interest  of  the  accoucheur.  (4)  It  is  to  be  observed,  that 
the  rule  which  limits  hearsay  evidence  in  matters  of  pedigree 
to  the  declarations  of  relatives  was  not,  at  the  time  of  the  deci- 
sion in  question,  established,  nor  had  the  principle  of  it  been 
much  considered*  Neither  was  it  brought  before  the  notice 
of  the  Court  that  such  evidence  had  been  rejected  in  the  Irish 
case  of  Anneshf  v.  the  Earl  of  Anglesea ;  in  which  case,  the 
question  was,  whether  the  plaintiff  was  Lord  Altham*s  legiti- 
mate son,  and  it  became  material  to  inquire  whether  Lady 
Altham  ever  had  a  child.    To  prove  this,  the  declaration  of  a 


(1)  Monkton  v.  Attorney  Gene* 
nd,  2  Russell  &  Mylne,  162.  In 
the  Berkeley  case  of  the  family 
Bible,  4  Campb.  401,  the  handwn- 
ting  was  proved.     Vide  mnpra, 

(2)  Higham  V.  Ridgway,  10  East, 
109. 

(3)  By  Le  Blanc,  J.,  10  East, 
120. 

(4)  Vide  w^a^  where  the  subject 
of  declarations  against  interest  is 
considered ;  and  see  the  principle 
of  the  decision  in  Higham  r.  Biag- 


way,  stated  by  B.  Bayley,  in  1  Cr.  & 
J.  468.  Lord  Lyndhurst,  C.  B.,  in 
1  Or.  &  J.  466,  observes,  that  none 
of  the  Judges  in  Higham  o.  Ridg- 
way,  put  that  case  on  the  gronna 
of  pedigree.  The  cass  may  alacH 
perhaps,  be  supported,  as  an  entry 
m  the  ordinary  course  of  profet- 
sional  business,  vide  u^ro.  The 
case  of  Higham  v.  Ridg^way,  is  ex* 
plained  by  Bayley,  B.,inGlendo« 
V.  Atkin,  1  Cr.  &  M.  42S. 
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midwife  that  she  bad  delivered  Lady  Altham  of  a  child,  was 
ofiered  in  evidence^  but  was  held  inadmissible.  (1) 

In  the  same  case  oi  Annedey  v.  the  Earl  of  Angleiea,  the  of  godmother* 
declaration  of  a  deceased  lady,  that  she  had  stood  godmother-to 
the  child  of  Lord  Altham,  was  also  after  argument  rejected.  (S) 

On  a  question  of  legitimacy  depending  upon  the  validity  of  Declaration  or 
a  marriage,  Lord  Kenyon  admitted  evidence  of  a  dedaradon  ^  mSr^'^!* 
by  the  clergyman,  that  a  friend  of  the  wife  had  forbidden  the 
banns ;  but  the  evidence  seems  to  have  been  received,  on  the 
ground  of  it's  being  a  confession  by  the  clergyman,  that  he  had 
married  the  parties  without  the  banns  having  been  duly  pub- 
lished. (S)  And  a  clergyman's  declaration  as  to  the  fact  of 
marriage^  when  it  was  not  against  his  interest,  has  been  held 
inadmissible.  This  was  in  the  case  of  the  Berkeley  peerage, 
where  it  being  proposed  to  give  in  evidence  declarations  of  a 
deceased  clergyman,  who  was  the  domestic  chaplain  of  the 
Earl  of  Berkeley  when  the  claimant  was  born,  that  he  had 
married  the  Earl  of  Berkeley  and  the  claimant's  mother  in  the 
parish  church,  of  which  he  (the  clergyman)  was  vicar,  and 
also  his  declaration  that  the  claimant  was  legitimate,  the  opi- 
nion of  the  Judges  was  taken  on  the  admissibility  of  such  evi- 
dence on  the  trial  of  an  ejectment  in  the  Courts  below,  and  all 
the  Judges  present  agreed  that  the  evidence  could  not  be  ad- 
mitted. (4) 


(1)  17  How.  St.  Tr.  1157. 

(2)  17  How.  St.  Tr.  1160. 

(3)  Standen  v.  Standen,  1  Peake, 

N.  P.  C.  34. 

(4)  Printed  Minutes  of  Evidence, 
1811,  p.  655.  Sir  S.  Romilly  pro- 
posed to  call  Mrs.  Tucker,  to  prove 
declarations  made  by  the  late  Mr. 
Hupsman,  first  with  respect  to  the 
legitimacy  of  the  claimant;  and 
secondly,  as  to  his  having  perform- 
ed the  ceremony  of  a  marriage  be- 
tween the  late  Earl  and  the  Coun- 
tess of  Berkeley.  Counsel  being 
heard  pro  and  eon,  the  following 
question  was  put  to  the  Judges: 


**  Upon  the  trial  of  an  ejectment, 
in  which  it  became  necessary  to 
prove  the  legitimacy  of  A.  B.,  the 
plaintiff  offered  to  give  in  evidence 
the  declarations  of  a  deceased  cler- 
gyman, who  was  the  domestic 
chaplain  of  A.  B.'s  reputed  father 
at  tne  time  of  A.  B.'s  birth,  that  he 
had  married  the  reputed  father  and 
tiie  mother  of  A.  B.  in  the  parish 
church  of  which  such  chaplain  was 
vicar,  and  declarations  tnat  A.  B. 
was  the  legitimate  son  of  his  re- 
puted father.  According  to  the 
practice  of  the  Courts  below,  would 
such  declarations  as  to  the  legiti- 
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Entry  in  Regii- 


Parish  registers  are  not  evidence  of  the  time  or  place  of  birth. 
For  as  it  is  not  the  duty  of  the  minister  to  relator  these  mat- 
ters, the  register  is  not  admissible,  upon  the  princii^e  h^e- 
aAer  to  be  considered,  of  being  a  public  document,  and»  as  pri- 
vate hearsay  upon  a  matter  of  pedigree,  it  does  not  purport  to 
be  derived  from  the  statements  of  relations.  (1) 


It  appears  then  that  in  the  cases,  the  authority  <^  which 
has  not  been  overruled,  where  the  hearsay  of  strangers  haa  been 
admitted,  the  declarations  podaessed  some  distinct  ground  of 
admissibility ;  and  if  the  decision  in  Johnson  v.  LawMon  is  to 
be  considered  conclusive,  it  seems  setded,  that,  on  the  footii^ 
of  hearsay  in  questions  of  pedigree,  the  .declarations  of  persoos 
not  relations  are  inadmissible,  even  though  made  respectkig 
&ct8  peculiarly  within  their  knowledge,  or  under  the  most 
^lepn  circumstances.  (S) 


Beputation  of 
itnngersasto 
|[eDerel  rela- 
^onship. 


It  has  been  thought,  that  notwithstanding  the  rule  laid  down 
for  excluding  declarations  not  made  by  relatives,  the  evidence 
of  strangers  as  to  general  reputation  is  receivable  in  matters  of 
pedigree ;  but  that  the  evidence  must  be  of  a  general  natsre, 
as,  that  A.  was  commonly  reputed  to  be  the  son  of  B.,  or  the 
father  of  C. ;  the  same  latitude  not  being  allowed  as  in  the 


macy  of  A.  B.,  or  the  fact  of  mar- 
riage be  received  in  evidence?'' 
The  Lord  Chief  Baron  delivered 
the  unanimous  opinion  of  the 
Judges  present,  that  such  decla- 
rations as  to  the  legitimacy  of  A.  B., 
or  the  fact  of  marriage  would  not 
be  received  in  evidence. 

(1)  It  would  seem  that  proof 
would  be  required,  that  the  state- 
ment of  the  minister  was  made  bv 
the  direction  of  relatives ;  but,  witn 
this  proof,  that  the  evidence  would 
be  sufficient.  It  is  also  to  be  ob- 
served, that  the  evidence  of  bap- 
tism, connected  with  other  evidence, 
may  raise  a  presumption  as  to  the 
time  of  birth.  See  Withen  v.  Law, 
3  St.  Ca.  63.  Rex  v.  Clapham,  4 
p.  &  P.  29.     Rex  V.  North  Pether- 


ton,  6  B.  &'  C.  508.  It  has  bees 
held,  that  a  baptismal  register,  is 
which  a  party  is  described  as  the 
illegitimate  son  of  his  mother,  is 
admissible  evidence  on  the  trial  of 
an  issue  as  to  his  iUesitimacj. 
Cope  9.  Cofje,  1  M.  &  Ro.  269. 
Morris  o.  Davies,  3  C.&  P.  215, 427» 
which  decisions  seem  not  to  be  go- 
verned by  the  principle  adopted  in 
respect  of  an  official  statement  in 
registers  as  to  the  time  of  birth. 
The  time  of  marriage  is  an  official 
statement.  Doe  r.  Barnes,  1  M. 
&  Ro.  389.  Vide  i»fra,  where  the 
evidence  of  parish  registers  is  more 
particularly  considered. 

(2)  See  Doe  d.  Sutton  v.  Ridg- 
way,  4  Bam.  &  Aid.  53,  cited  npra. 
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caae  of  family  declarations.  There  does  not  appear,  however,, 
to  be  any  siiffici^  reason  or  authority  for  excepting  such  evi- 
dence,  from  the  rule  under  consideration,  (unless,  indeed,  the 
eridenee  frequently  given  of  marriages  be  thought  to  be  of  this 
nature.)  It  is  fiequ«itly  said,  that  general  reputation  and  the 
common  opinion  of  tiie  world  are  admissiUe  in  ordinary  cases, 
to  prove  the  fiict  of  parties  being  married.  But  the  evidence, 
usually  produced  in  stibh  cases,  cannot  be  properly  called  hear- 
say evidence,  as  it  consists  of  original  evidence  of  facts  or  circum- 
stances, as,  evidence  of  the  parties  being  received  into  society  as 
man  and  wife,  of  respectable  fiunilies  in  the  neighbourhood  . 
havnig  visited  them,  of  the  woman  being  churched  after  child- 
birth; all  which  circumstances  show,  that  the  parties  demeaned 
themselves  as  if  they  were  married,  and  were  not  living  in  a  state 
of  concubinage*  Thus  the  ground  of  a  presumption  is  afibrded, 
that  the  pardes  were  actually  married.  (1) 

It  has  been  decided,  that  before  the  declaration  of  a  rela-  Relationship  of 
tive  can  be  admitted  in  evidence,  his  relationship  with  the  proved  aitundec 
fiunily  must  be  proved  aUwnAe^  that  is,  it  must  be  established  by 
extrinsic  proof,  and  not  out  of  the  declaration  itself*  Thus,  in 
the  Banbury  peerage  case,  the  Judges  held,  upon  a  question  put 
to  them  by  the  House  of  Lords,  that  a  bill  in  Chancery,  pur- 
porting to  be  filed  by  the  next  friend  of  an  infiuit,  such  next 
friend  therein  styling  himself  the  uncle  of  the  infant,  and  de- 
positions in  the  same  cause  made  by  persons  styling  themselves 
relatives,  servants,  and  medical  attendants  of  the  &mily,  were 
not  evidence,  that  the  parties  respectively  sustained  those  cha- 


(1)  Ffcb  nifrfL^  the  chapter  on 
Presmmptioe  Evidenee.  bee  the 
Bummii^  up  of  Abbot,  C.  J.,  in 
Beer  v.  Wara,  report  of  trid  on  se- 
cond issue^  pp.  294,  285.  See  also 
the  case  of  Mr.  Twisleton  daiming 
the  barony  of  Say  and  Sele,  where, 
in  proof  m  the  marriage  of  his  fa- 
ther and  mother,  he  relied  on  (he 
&ct  of  their  having  been  visited  by 
C.  J.  WiUea,  and  several  fsmailies  of 
reepectability.  Mr.  Serjeant  Hill's 
collection,  vol.  26,  p.  169.  Read  v. 
Passer,  1  Esp.    213.     Leader  v. 


Barry,  1  Esp.  353.  1  Doug.  174. 
Hervey  v.  Hervey,  2  W.  Bl.  877. 
Rex  V.  Bromley,  6  T.  R.  330.  Doe 
d.*  Fleming  v.  Fleming,  4  Bing. 
266.  12  B.  Moore,  500,  S.  C., 
where  the  proof  of  legitimacy  de- 
pended on  the  fact  of  marriage, 
and  where  the  father  was  alive.  In 
Evans  v,  Morgan,  2  Cr.  &  J.  453,  a 
witness  stated,  that  he  had  heard 
that  A.  had  married  B.,  and  it  was 
held  that  this  was  sufficient  primd 
facie  evidence  of  a  marriage. 
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meters,  so  as  to  let  in  such  bill  and  depositions  on  the  feotiiig 
of  declarations  (supposing  them  to  be  in  other  respects  ad- 
missible) in  a  case  when  the  legitimacy  of  the  infant  was 
in  question.  (1)  And  in  the  late  case  of  the  Leigh  peerage, 
where  a  witness  proved  that  he  had  heard  the  declarant  say* 
that  he  was  a  member  of  the  fiunily,  the  House  of  Lords  ruled 
the  evidence  insufficient,  holding  that  the  relationship  between 
the  family  and  the  party  making  the  declaration  must  be  first 
proved  upon  oath,  and  that  a  mere  statement  of  the  faict  by  the 
party  himself  was  not  evidence.  (2)  But  where  a  person  is 
connected  with  A.  by  evidence  dehors,  his  declaration  touch- 
ing relationship  between  A.  and  B.  is  admissible,  without  con- 
necting the  declarant  with  B«,  otherwise  the  declaratioD  wonkl 
be  manifestly  superfluous,  as  only  proving  the  very  fact  already 
established.  (3) 

Family  sc-  Where  the  instrument  of  pedigree  depends  for  its  effict 

knowledgments 

pretamed. 

(1)  2  Selwyn's  N.  P.  754*    By  Chancellor  says,  that  "in  cxrder  t» 

Lord  Eldon,  in  the  Berkeley  case,  admit  hearsay  evidence  in  pedigree, 

4  Campb.  419.    The  Banbury  and  you  must  by  evidence  ddkors  the 

Berkeley  peerage  cases  upon  this  declarations,   connect  the   person 

Sointwere  referred  toby  Mr.  B.  makingthem  with  the  family.  See 
(ayley  in  Davies  o.  Morsan,  1  Cr.  also  byBayley,  J., Rex  o.  All  Saints, 
&J.  591,  where  it  was  held,  that  7P.&C.788. 
the  character  of  the  evidence  must  (2)  Printed  Minutes  of  Evidence, 
be  estabUshed  before  an  entry  is  1829,  p.  307.  Itwonld  seem,  how- 
read.  In  that  case,  however,  the  ever,  that  in  proving  ancient  pedi- 
document  did  not  describe  the  ca-  gree,  the  rule  which  the  authorities 
padty  of  the  person  whose  dedara^  in  the  text  appear  to  establish, 
tion  was  important.  See  Adam-  would  be  too  exclusive,  as  the  re- 
thwaite  «.  Synge,  1  Stark.  C.  183,  lationship  of  the  declarant  wiih  the 
that  the  custody  of  records  is  not  family  is  often  a  fact  of  equal  au- 
to be  proved  ex  visceribus  judieii,  tiquity,  and  equally  difficnit  to 
In  Doe  d.  Futter  v.  Randall,  Best,  prove  with  the  relationship,  which 
C.  J.,  says,  wiUi  reference  to  the  is  the  subject  of  the  deoaration. 
facts  of  that  case,  "  If  there  were  And  upon  other  matters  it  is  very 
no  o^er  evidence  than  the  decla-  common,  to  admit  the  dedaratioDs 
rations  of  John  to  shew  that  James  of  copyholders,  stewards,  collec- 
was  a  member  of  the  family,  they  tors,  and  persons  in  other  capaci- 
could  not  have  been  received ;  as  ties,  upon  the  assumption  that  they 
that  would  be  carrying  the  rule  as  stood  in  the  situation  in  which, 
to  the  admissibility  of  hearsay  evi-  upon  the  face  of  particular  instru- 
dence  farther  than  has  ever  yet,  ments,  they  purport  to  stand.  Vide 
been  done,  and  would  allow  a  party  tit/Vo,  declarations  respecting  gene- 
to  claim  an  alliance  with  a  family  rsd  rights ;  and  Declarations  against 
by  the  bare  assertion  of  it.''    In  Interest 

Monkton  v.  Attorney  Creneral,  2  (3)  Monkton  t7.  Attorney  Gene- 

RuBs.   &  Mylne,  156,  the   Lord  ral,  2  Russ.  &  M.  157- 
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on  fiunUy  acknowledgments,  (1)  it  has  been  seen  that  it  need 
not  be  traced  to  any  particular  member  of  the  fieimily.  Thus 
it  has  been  said,  that  a  charter  of  pedigree  hung  up  in  a  fiunily 
mansion  need  not  be  proved,  by  evidence  dehant,  to  have  been 
prepared  or  written  by  any  member  of  the  fiunily ;  but  that 
this  would  be  necessary  in  the  case  of  a  pedigree  not  hung 
up,  though  found  in  the  repository  of  one  of  the  family, 
for  want  of  that  publicity  which  is  requisite  to  establish  it's 
character  as  the  subject  of  family  acknowlegment  (S) 


It  is  not  necessary  that  the  hearsay  evidence,  which  is  ad-  Heamy  not 

contain  poTft- 

mitted  upon  questions  of  pedigree,  shbuld  be  contemporaneous  neovi. 
with  the  facts  to  which  the  evidence  relates.  This  would  pre- 
vent the  evidence  from  ever  going  back  beyond  the  life-time  of 
the  person  whose  declaration  is  to  be  adduced  in  evidence. 
And  the  rule,  if  it  were  so  limited,  would  not  answer  the  exi- 
gency for  which  it  was  established.  (3) 

There  are  several  other  rules  applicable  to  hearsay  evidence  other  nil^  of 

heaiBAV  in 

in  matters  of  pedigree.  But  as  the  like  rules  apply  to  the  caMsofpe- 
subject  next  to  be  considered,  namely,  that  of  hearsay  state-  ^'^' 
ments  upon  matters  of  pubUc  or  general  rights,  it  will  be 
convenient  to  postpone  the  consideration  of  them,  in  order  that 
they  may  be  illustrated  by  examples  from  both  classes  of  cases. 
It  will  be  sufficient  to  state,  generally,  in  the  present  place, 
Uiat  hearsay  declarations  upon  matters  of  pedigree  are  not 
receivable,  unless  made  ante  Utem  motam;  but  that  it  is  no  ob- 
jection to  them,  that  the  persons  making  them  were  in  pari 
jure  with  those  who  tender  them  in  evidence. 


(1)  Smpra.  p.  243.  ral»  %b.  where  the  example  is  put, 

(3)  Monkton  o.  Attorney  Gene*  that  the  declaration  of  a  person  as 

nl,  2  Russ.  k  Mylne,  163.  to  the  maiden  name  of  his  grand- 

(3)  Monkton  v.  Attorney  Gene-  mother  would  he  receivable. 
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Hearsay  Evidence  upon  MaUerM  of  public  or  general  Inieresi. 

Heanay  ad-  Another  sabject,  on  which  statements  are  receivable  upon 

matten  of  ^®  Credit  of  deceased  persons  who  have  neither  been  sworn  to 
Traiu^  "^'  ^^^  ^"^^^  ^^  those  statements,  nor  been  cross-esamined  respect- 
ing them,  relates  to  certain  matters  of  public  or  general  interest, 
of  which  the  origin  is  in  many  cases,  from  their  very  nature, 
antecedent  to  the  time  of  what  is  called  kgal  memory,  and,  in 
the  generality  of  instances,  can  be  expected  only  to  be  found 
Reasons  for  tba  in  times  beyond  the  reach  of  living  testimony.  The  same 
exception.  necessity,  therefore,  exists  for  resorting  to  hearsay  evidence,  as 
was  pointed  out  in  treadng  of  pedigree.  With  respect  to  pedi- 
gree, indeed,  one  reason  for  admitting  hearsay  evidence  of  £unily 
incidents  is,  that  a  knowledge  of  them  is  confined  to  very  few  per- 
sons,— which  cannot  be  said  of  public  rights.  But,  it  is  to  be  ob- 
served, however  generally  known  the  origin  of  matters  of  public 
interest  may  once  have  been,  their  usual  antiquity  and  the  unde- 
fined generality  of  their  nature  render  it  more  difficult  to  dis* 
cover  any  testimony  relating  to  them,  not  in  the  nature  of 
hearsay^  than  where  pedigree  is  the  subject  of  inquiry. 

It  is  proposed  to  follow  the  same  course  as  was  adopted  in 
treating  of  pedigree,  and  in  the  first  place  to  illustrate  by  ex- 
amples the  nature  of  matters  of  public  and  general  interest  f 
secondly,  to  treat  of  the  forms  in  which  such  hearsay  evidence 
is  usually  presented ;  and  lastly,  of  the  qualifications  with  which 
it  is  received. 

Eiamplesof         On  questions  respecting  a  manorial  custom,  (1)  a  parochial 
matters  of        modus,  (2)  a  boundary  between  parishes  or  manors,, (3)  a  custom 


ral  interest. 


(1)  Denn  o.  Spray,  1  T.  R.  466,  East,  62. 

custom  of  descent.    Roe  v.  Par-  (2)  Chapman  v.  Smith,  3  GwiU. 

kcr,  5T.  R.  26,  31.    It  is  there  854.    2  Ves.  Sen.  512,  S.C.   Har- 

said,  that  tradition  and  received  wood  r.  Sims,  1  Wightw.  112. 

opinion    are  evidence  of  the  lex  (3)  NLcholls  v.  Parker,  14  East, 

loei.    Doed.  Foster  v.  Jisson,  12  331,  n.    iMaule  &  Selv.  81.  Steel 


i 
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of  a  corporation  to  exclude  foreigners  from  trading  within  a 
town,  (1)  a  right  claimed  by  a  corporation  to  collect  tolls  on  a 
public  road,  (^)  respecting  the  jurisdiction  of  a  Court,  whether 
it  be  or  be  not  a  Court  of  record,  (3)  and  the  like — ^in  which 
the  public  are  concemedjas  hating  a  community  of  interest  from 
residing  in  the  same  neighbourhood,  or  being  entitled  to  the 
same  privileges,  or  being  subject  to  the  same  liabilities,— com- 
mon reputation  and  the  declarations  of  deceased  persons,  as- 
serting or  disclaiming  the  right  at  issue,  are  admissible  in 
evidence. 

From  the  examples  just  mentioned,  it  will  be  seen  that  the  General  rights. 
VsrmpubUci  as  applied  to  this  subject,  is  not  to  be  understood 
in  it*s  literal  sense ;  it  has  been  defined  to  be  synonymous  with 
general^  that  is,  what  concerns  a  multitude  of  persons.  (4) 
The  leading  authority  upon  this  subject  is  the  case  of  Weekt 
V.  Sparkef  (5)  which  was  an  action  for  a  trespass  on  the  plain- 
t]fi**s  close,  parcel  of  a  common,  &c. ;  the  defendant  justified  for 
a  prescriptive  right  of  common  at  all  times  over  the  place, 
and  the  plaintifi*in  his  replication  prescribed  to  use  the  place 


o.  Pricket,  2  Stark.  C.  466.  Flax, 
ton  0.  Dare,  10  Bam.  &  Cress.  17. 
Coombs  o.  CoeUier»  1  Mo.  &  Mai. 
398.  Barnes  v.  Mawson,  1  Maule 
&  Selw.  81»  boundary  of  the  new 
land  within  a  manor. 

(1)  Davies  v.  Moigan,  1  Cromp. 
&  Jenr.  593. 

(3)  Brett  V.  Bealea,  1  Mo.  & 
Mai.  410.  City  of  London  v. 
Clarke,  Carth.  181.    B.  N.  P.  233. 

(3)  Braine  v.  Dew,  2  Peake, 
N.  P.  C.  204.  Rogers  v.  Wood,  2 
Bahi.  &  Adolph.  245. 

(4)  Per  Bayley,  J.,  1  Maule  & 
Selw.  690,  and  see  Crease  v,  Bar- 
rett, 1  Cr.  M.  &  R.  931. 

(5)  1  Maule  &  Selw.  679.  It 
has  been  questioned  whether  evi- 
dence of  reputation  be  receivable 
upon  a  trial  concerning  the  liabi- 
lity of  an  individual  to  repair  a  pub- 
lie  bridge  ratione  tenure.  Case  of 
Kelham  bridge,  tried  at  Lincoln, 
Spr.  Ass.  A.  D.  1832.  There  is  a 
dustwn  of  Mr.  J.  Paiteson  in  Rex 


e.  Antrobus,  2  Ad.  &  laiis,  794, 
against  the  admission  of  hearsay 
in  such  a  case.  In  the  case  of  the 
City  of  London  e.  Clarke,  Carth. 
181,  evidence  of  verdicts  was  re- 
ceived in  a  matter  afiecting  only 
the  interests  of  the  owners  of  west 
country  barges.  And  see  Chap- 
man o.  Cowlan,  13  East,  8,  as  to 
evidence  of  reputation  .upon  a 
question  of  a  prescriptive  riffht 
affecting  all  the  copyholders  of  a 
manor.  The  existence  of  a  manor 
may  be  proved  by  reputation,  as  by 
a  description  in  an  old  deed :  Cur- 
zon  r.  Lomax,  5  Esp.  60.  Steel  v. 
Pricket^  2  St.  466.  Evidence  of 
reputation  is  admissible  in  the  case 
oftolls :  Brett  v.  Beales,  1  Mo.  & 
M.416,  though  the  right  is  claimed 
by  grant  or  prescription.  Lord 
Kenyon  appears  to  have  alluded  to 
cases  of  this  description  in  Reed  v, 
Jackson,  I  East,  356,  where  he 
speaks  of  "public  prescription,' 
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for  tillage,  &c.|  qualifying  the  defendant's  general  right  To 
support  this  prescriptive  right  of  tillage,  the  plaintiff  oflfered 
evidence  of  reputation,  which  was  received  at  the  trial ;  and 
the  Court  of  King's  Bench  were  of  opinion,  that  it  had 
been  properly  admitted,  on  the  ground  that  the  right  claimed 
by  the  plaintiff,  although  claimed  by  prescription,  was  yet  an 
abridgment  of  the  general  right  of  common  over  the  wastet  ^^ 
affected  a  large  number  of  occupiers  within  the  district.  Mr. 
Justice  Bayley,  in  delivering  his  judgment  in  this  case,  says,  **I 
take  it  that  where  the  term  public  right  is  used,  it  does  not  mean 
public  in  the  literal  sense,  but  is  sjrnonymous  with  general; 
that  is,  what  concerns  a  multitude  of  persons,  now  this  is  a  ge- 
neral right,  exercised  by  a  variety  of  persons,  though  not  a 
public  right  of  common."  And  Mr.  Justice  Dampier  observes, 
that  *^  it  is  not  to  be  disputed,  that  in  public  rights,  reputation 
is  admissible ;  and  the  rule  has  been  extended  to  other  ri^ts 
which  cannot  be  strictly  called  public,  such  as  manors,  pa- 
rishes, and  a  modus.  A  modus  is,  strictly  speaking,  a  private 
right,  but  it  has  been  considered  as  public,  so  far  as  regank 
the  admissibility  of  this  species  of  evidence,  because  it 
affects  a  large  number  of  occupiers  within  a  district  Here 
the  right  claimed  goes  to  abridge  the  rights  of  all  the  persons 
concerned  over  a  large  district  of  common :  ahd,  therefore,  I 
think  evidence  of  reputation  is  admissible."  (1) 

District  nodin.       In  the  case  of  Rudd  V.   Wright  (3)  in  a  motion  for  a  new 


(1)  Hearsay  evidence  is  also  ad- 
missible upon  matters  of  general 
history.  This  subject  will  be  con- 
sidered in  Sect.  1.,  upon  PMic 
Documentary  Evidence,  where  books 
of  history  are  noticed.  Upon 
custom    in  restraint  of  trade: 


a 


Daries  o.  Morgan,  1  Tyrw.  457. 

(2)  Before  Lord  Lyndhurst  in 
Equity  Ex.  1 1  July,  1832.  On  the 
admission  of  hearsay  evidence  to 
prove  modusesy  see  Robinson  v. 
Williamson,  9  Pr.  136,  per  Dam- 
pier,  J.,  in  Weeks  v.  Spark,  «i^a, 
p.  252.  Williamson  v.  Thompson, 
9  Pr.  186,  a  township  modus. 
Doninson  v.  Elsley,  1  M'Clel.  &  Y. 


1 .  A  modus  for  a  district  consist' 
ing  of  274  acres.  That  there  is  no 
difference  between  a  modus  and 
any  other  prescription  in  lieu  of 
tithes,  per  Wood,  B.,  4  Pr.  19. 
In  Chapman  v.  Smith,  2  Ves.  Sen. 
506,  the  Lord  Chancellor  con- 
sidered that  tradition  respecting  a 
modus  as  applicable  to  the  "  mush 
lands''  of  a  parish 'would  be  n- 
ceivable.  In  White  v.  Lisle,  4 
Madd.  214,  in  the  case  of  a  fum 
modus,  the  Vice  Chancellor  said, 
that  reputation  was  admissible  in 
cases  of  private  right  where  a  class 
or  district  of  persons  was  con- 
cerned. 
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trial,  on  an  issue  from  the  Court  of  Exchequer,  to  try  the  vali* 
dity  of  a  modus,  which  was  claimed  in  respect  of  a  district, 
(not  being  a  legal«division  of  the  country,  as  a  hundred,  parish, 
vill,  or  hamlet,)  Lord  Lyndhurst  was  of  bpinion,  that  evidence 
of  reputation  in  favour  of  the  modus  was  properly  received  on 
the  trial,  upon  the  authority  of  the  case  of  Weeks  v.  Sparke  ;(1) 
the  district  comprising  a  great  number  of  jbrms,  and  extending 
evermore  than  two  thousand  acres,  and  the  questions  involving 
and  applying  to  a  great  number  of  persons. 

Whether  evidence  of  reputation  be  admissible  upon  a  ques-  Farm  modus, 
tion  of  a  farm  modus,  appears  to  be  a  point  not  perfectly  settled. 
It  has  been  generally  understood  in  the  Exchequer,  that  the 
evidence  is  inadmissible.  (2)  In  an  ancient  case,  it  was  re- 
ceived ;  and  also  in  some  modern  cases,  where  however  the 
point  was  not  much  considered.  (3) 

Upon  the  admissibility  of  hearsay  evidence  as  proof  of  Heanayin 
prescriptive  rights  strictly  private,  and  not  affecting  any  public  P"^**«"8^*« 
or  general  interest^  there  has  been  considerable  difference  of 
opinion.     The  Court  of  King's  Bench  was  equally  divided 
upon  the  point  in  the  case  of  Morewood  v.  JFood^  (4)  where 


(1)  Stqira. 

(2)  Per  Lord  Lyndhnrfltin  Wright 
t^.  BUidd,  ubi  supra.  But  his  Lord- 
ship stated  that  he  was  willing  to 
hear  the  question  argued.  In  Wells 
V.  Jesus  College,  7  C.  &  P.  284, 
reputation  concerning  a  farm  modus 
appears  to  have  been  rejected.  It 
18  to  be  observed,  that  an  exemption 
from  the  liability  to  which  the  rest 
of  the  parish  was  subject,  would 
be  likely  to  create  general  observa- 
tion and  remark. 

(3)  Webb  o.  Potts,  Noy.  44.  In 
White  9.  lisle,  4  Madd.  214,  this 
case  was  said  to  stand  alone,  and 
to  be  too  loose  to  be  relied  on.  llie 
Vice  Chancellor  added,  that  there 
was  no  necessity  to  resort  to  evi- 
dence of  reputation  in  the  case  of  a 
faxm  modus,  because  proof  of  a 
fixed  payment  for  a  long  period  was 
evidence  of  a  modus.    The  same 


argument  would,  however,  apply  to 
parochial  modttses,  and  other  cus- 
tomary payments,  where  reputation 
is  clearly  admissible.  In  Doninson 
0.  Elsley,  3  Eag.  &  Y.,  tithe  cases, 
1396,  n.,  evidence  of  reputation  in 
the  case  of  a  farm  modus  was  read 
ds  hme  esse,  and  similar  evidence 
appears  to  have  been  received  in 
Wooley  o.  Brownhill,  1  M'Qel. 
317.  in  Bullen  o.  Mitchel,  4  Dow. 
P.  C,  which  rekited  to  a  farm 
modus,  much  documentary  evi- 
dence was  adduced,  and  was  treated 
as  evidence  of  reputation ;  but  most 
of  the  documents  were  of  a  public 
nature.  In  Eagle  on  Tithes,  vol  2, 
p.  439>  there  is  a  learned  argument, 
to  prove  that  evidence  of  reputation 
is  admissible  upon  questions  of  farm 
moduses. 

(4)  14  East,  327.    LordKenyon, 
C.  J.,  and  Ashurst,  J.,  against  the 
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the  question  reliited  to  a  pregcriptive  right,  annexed  to  a  parti- 
cular estate,  of  digging  stones  on  a  waste.  And  a  book  of  au- 
thoirity  laya  it  down  broadly,  that  in  question^  of  prescription  it 
is  allowable  to  give  hearsay  evidence,  in  order  to  prove  general 
reputation,  and  that  therefore  where  the  issue  was  on  a  right  of 
way  over  the  plaintiff's  close,  the  defendants  were  admitted  to 
give  evidence  of  a  conversation  between  persons  not  interested, 
then  dead,  wherein  the  right  to  the  way  was  acknowledged.  (1) 


Priytte  pre- 
scriptive nghta. 


But  there  are  many  great  authorities  on  the  other  side.(S) 


evidence ;  BnUer,  J.,  and  Grose,  J., 

for  it.  It  did  not  appear  whether 
the  prescriptive  right  claimed  was 
in  derogation  of  the  rights  of  com- 
mon in  the  copyholders ;  in  which 
case  it  would  seem  that  eridence  of 
repntation  was  admissible.  Weeks 
V.  Sparke,  1  Maule  &  Selw.  679. 

(1)  Bull.  N.  P.  295,  citing  Skin- 
ner V.  Lord  BeUamont,  Worcester, 
1744.  And  see  the  opinions  of 
Bttller,  J.,  and  Grose,  J.,  in  More- 
wood  V,  Wood,  14  East,  330,  n. ; 
also  Grose,  J.,  3  T.  R.  709.  In 
Price  V,  Utdewood,  3  Camp.  288, 
Lord  EUenborough  admitted  proof 
of  entries  in  a  parish  book,  as  eri- 
dence of  the  reputation  of  the  parish 
respecting  the  private  right  of  pew. 
But  he  aisa  assi^^ned  as  a  reason 
for  admitting  the  eridence,  that  the 
entries  were  made  by  churchwar- 
dens, upon  a  subject  within  the 
scope  of  their  omcial  authoritv. 
It  may  be  observed,  that  the  rignt 
in  question  affected  the  general 
rights  of  parishioners.  In  Uaries 
9.  Lewis,  3  Chitt.  538,  hearsay 
eridence  was  admitted  in  a  question 
of  private  right,  as  to  the  point 
whether  a  particular  place  was  par- 
cel of  a  sheep-walk.  But  the  case 
was  compromised  and  not  much 
argued.  In  Weeks  r.  Sparke,  1 
Maule  &  Selw.  690,  there  is  an  obiter 
dictum  of  Mr.  Justice  Bayley,  that 
"in  cases  of  prescription,  which 
must  have  originated  beyond  the 
time  of  legal  memory,  and  of  which 
it  is  impossible  to  establish  the 
claim  by  eridence  of  the  grant,  re- 
putation seems  to  be  admissible." 


In  Barnes  v.  Mawson,  1  Maule  & 
Selw.  77,  evidence  of  reputation  wu 
received  as  to  what  was  new  land 
within  a  manor.  In  Rogers  ff.Alkn, 
1  Camp.  310,  judgments  were  ad- 
mitted in  a  case  of  prescriptxre 
right.  But  the  eridence  was  in 
the  nature  of  acts  of  possession,  and 
the  l&e  observations  may  npplj  to 
the  eridence  of  court  rollB,  ana  the 
jud^ent  and  allowances  in  Eyre, 
m  Biddulph  v.  Ather,  2  Wils.  83. 
In  Williams  o.  Goodchild,  Nor.  23, 
1824,  2  Eagle  on  Tithes,  p.  440, 
Leach,  V.  C,  allowed  as  evidence 
in  support  of  an  exemption  from 
tithes,  claimed  for  a  particular  es- 
tate, a  catalogue,  and  particulan  of 
sale,  and  also  a  map.  The  Vice 
.Chancellor  said,  that  every  het 
which  is  to  be  carried  beyond  time 
of  memory  may  be  proved  as  matter 
of  reputation,  on  account  of  the 
principle,  that  it  is  impossible  to 
oring  direct  eridence  as  to  such  a 
fact.  In  Anscombe  o.  Shore,  1 
Taunt.  262«  the  right  was  prescrip- 
tive, but  it  would  seem  that  it  af- 
fected a  matter  of  general  interest 
to  commoners.  In  2  Roll.  Ab. 
186,  pL  5,  tit.  Prerogatwe,  it  is  said 
to  have  been  held  that  declaradons 
as  to  whether  certain  land  was  par- 
cel of  a  manor  or  of  an  estate  were 
admissible  as  between  subjects,  but 
not  as  against  the  crown. 

(2)  Lord  Kenyon  and  Ashurst,  J., 
in  Morewood  v.  Wood,  14  East,  329, 
n.  Lord  Kenyon,  C.  J.,  in  Reedf. 
Jackson,  1  East,  357.  In  Blackett 
V.  Lowes,  2  Maule  &  Sel.  500,  where 
evidence  of  reputation  was  tendered 
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It  is  to  be  observed,  \hhi  the  receiving  of  hearsay  evidence 
is  founded  on  a  principle  of  necessity,  in  consequence  of  the  an- 
tiquity frequently  belonging  to  particular  inquiries,  and  that, 
although  a  custom  must  necessarily  be  immemorial,  it  is 
assuming  the  question  in  dispute,  to  say  that  a  private  right  of 
ways  or  common*  and  the  like,  is  prescriptive  and  ioMnemorial. 
Even  supposing  a  private  right  to  have  necessarily  originated, 
if  at  all,  before  the  reigpi  of  Richard  L,  yet  it  may  reasonably  be 
expected,  that  in  the  instance  of  any  private  right,  the  case 
should  be  sufficiently  established  by  modern  use  without  re- 
course to  evidence  of  reputation ;  whereas  a  greater  latitude 
may  be  allowed  in  the  instance  of  public  rights,  which  it  is  not 
the  interest  of  any  individual  in  particubr  to  guard  from  en- 
croadunent.  (1) 

Where  the  title  to  a  private  right  is  not  prescriptivei  the  Private  boun- 
principles,  upon  which  evidence  of  reputation  is  admitted,  seem  ^^' 
more  completely  to  fail ;  it  cannot  be  said,  in  the  generality  of 
such  cases,  there  is  a  necessity  for  resorting  to  hearsay  testi- 
mony. The  authorities  confirm  this  opinion.  Although 
evidence  of  reputation  is  received  of  the  boundaries  of  parishes 
or  manors,  which  are  generally  of  remote  antiquity,  such 
eridence  has  been  held  to  be  inadmissible  for  the  purpose 


as  to  the  right  of  the  tenants  of  a 
particular  copyhold  estate  to  cut 
and  sell  wood.  Lord  Ellenborough 
said,  that  reputation  was  out  of  Ste 
question,  because  the  tenants^  right 
could  otdy  arise  by  some  grant  or 
deed:  yet,  it  has  been  seen  that  re- 
putation is  evidence  of  tolls ;  Brett 
V.  Beales,  1  Mo.  &  M.  416.  In 
Richards  v,  Bassett,  10  Bani.  & 
Cress.  663,  Littledale,  J.,  said,  that 
it  was  bv  no  means  clear  that  evi- 
dence of  reputation  was  admissible 
in  matters  of  prescriptive  riffht  And 
he  thought  it  was  not  acunissible 
tb  determine  whether  an  individual 
had  a  right  to  ^e  soil  itself,  or  only 
a  right  of  common  over  it  In  Weeks 
V.  Sparke,  1  Maule  &  Selw.  69 1> 
Oampier,  J.,  intimates,  that  reputa- 
tion would  not  be  evidence  of  a  pri- 


vate right  of  way  over  a  particular 
field.  In  Reed  v,  Jackson,  1  East, 
356,  Lord  Renyon  appears  to  con- 
fine the  admissibility  of  evidence 
of  reputation  to  cases  of  public  pre- 
scription. In  White  v,  lisle,  4 
Maad.  214,  the  Vice  ChanceUor 
said,  that  in  late  times  evidence  of 
reputation  had  not  been  tendered 
in  cases  of  prescription  aa  to  indi- 
vidual rights,  except  as  to  rights 
of  way. 

(1)  Another,  and  perhaps  the 
principal  objection  to  the  evidence 
of  reputation  in  matters  of  private 
right,  arises  from  want  of  know- 
ledge in  the  declarants.  This 
objection  will  be  considered,  in 
treating  of  the  qualifications  under 
which  hearsay  evidence  is  receiv- 
able. 
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foS  proving  the  boundary  of  a  private  estate.  (1)  The  bo«ind- 
aries  of  private  estates  are  as  likely  to  have  been  of  recent  as 
of  ancient  date. 


Private  title. 


The  objection  to  receiving  hearsay  testimony  upon  mat- 
ters of  private  right,  applies  with  still  greater  force  to  those 
cases  which  are  unsupported  by  any  analogy  to  matters  of 
public  or  general  interest;  as,  where  the  fact  sought  to  be 
proved  is  not  matter  of  prescription  or  of  boundary.  Thus, 
in  an  ejectment,  where  the  lessor  of  the  pliedntiff  claimed 
the  land  as  tenant  in  tail  under  a  will,  by  which  the 
testator  gave  his  son  an  estate  for  life,  and  the  defend- 
ant claimed  as  devisee  of  the  son,  the  question  was,  whether 
the  land  in  dispute  was  part  of  the  entailed  estate,  or  had 
been  purchased  by  the  son ;  evidence  of  reputation,  that  the 
land  had  belonged  to  Sir  J.  S.  and  had  been  purchased  of  him 
by  the  &ther,  the  first  testator,  was  held  to  be  clearly  inad- 
missible. (2) 


In  Rex  V.  ^ntrobtt9,{3)  on  the  trial  of  an  information 
against  a  sheriff  of  a  county,  for  not  executing  a  convict  sen- 
tenced to  death,  it  has  been  held,  that  a  witness  could  not  be 
asked,  whether  he  had  heard  that  it  was  the  custom  for  die 
sheriff  to  be  exempt  from  performing,  or  for  another  person  to 
perform,  the  duty  in  that  particular  county,  although  it  had 
been  proved  that  such  other  o£Scer  had  in  fact  always  per- 
formed it  within  living  memory.    It  was  said,  that  this  was 


(1)  Clothier  9.  Chapman,  14  East, 
331,  n.  But  in  Pavies  v.  Lewis, 
supra,  p.  254,  n.,  such  evidence  was 
thought  admissible  upon  a  question 
of  private  boundary.  In  Donnison 
9.  Elsley,  3  Eag.  «  Y.  tithe  cases, 
1396,  the  evidence  of  a  witness  as 
to  the  extent,  boundaries,  and  par- 
cels of  an  estate,  whose  infonnation 
was  derived  from  hearsay  and  from 
a  map  and  plan,  was  rejected. 

(2)  Doe  d.  Dodsbury  v.  Thomas, 
14  East,  323.  In  this  case  the  evi- 
dence may,  perhaps,  be  thought 


objectionable  also  as  relating  merdy 
to  a  particular  hct.  The  same  may 
be  observed  in  the  case  of  Ootram 
9.  Morewood,  5  T.  R.  123.  In  With- 
ndl  0.  Gartham,  1  Esp.  322.  Lud 
Kenyon  rejected  traditionary  evi- 
dence of  usage  in  electing  a  school- 
master, as  it  telated  to  private  right. 
In  Blackett  v.  Lewes,  1  M.  &  S. 
500,  reputation  of  what  must  have 
arisen  by  private  grant  from  a  lofd 
to  his  copyholders  was  rejected. 
(3)  2  Ad.  &  Ellis,  794. 
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not  a  matter  of  public  interest,  the  public  not  beitig  interested 
in  the  question  which  officer  was  to  perform  the  duty. 

It  has  been  said,  that  in  the  case  of  the  Bishop  of  Meath  v.  Prasenudoii. 
Lord  JBe^ld,  (1)  in  a  quare  impedUf  after  the  plaintiff  had 
given  in  evidence  an  entry  in  the  register  of  the  diocese,  of  the 
institution  of  one  K.  (in  which  entry  there  was  a  blank,  where 
the  patron's  name  was  usually  inserted),  parol  evidence  of  the 
general  reputation  of  the  country  was  ofiered,  that  K.  was  in 
by  the  presentation  of  one,  under  whom  Lord  Belfield  claimed ; 
and,  that,  on  a  bill  of  exceptions  the  evidence  was  adjudged  to 
be  admissible,  on  the  ground  that  a  presentation  may  be  by 
parol,  and  that  what  commences  by  parol  may  be  transmitted 
to  posterity  by  parol ;  and  that  this  creates  a  general  reputa- 
tion. But  Lord  Kenyon,  adverting  to  this  case,  in  the  case  of 
King  v.  ErisweU,  (2)  said,  he  admitted  that  a  presentation 
might  be  by  parol,  and  might  be  proved  by  parol,  that  is,  by  a 
witness  who  was  present  and  heard  it;  but  he  denied,  that  in 
such  a  case,  common  reputation  could  be  given  in  evidence.  If 
it  can,  he  added,  why  might  not  such  evidence  decide  titles  to 
estates,  at  least  before  the  statute  of  frauds,  when  no  written 
instrument  was  required  to  make  a  good  feofiment  of  the 
greatest  landed  property  in  the  kingdom. 

In  sfectione  ftmue  for  a  rectory,  after  the  plaintiff  had  proved  Orden. 
presentation,  admission,  institution,  induction,  and  the  reading 
of  the  articles,  the  defendant's  counsel  insisting  that  he  should 
prove  that  he  was  in  orders,  Lord  Holt  admitted  evidence 
of  reputation  as  to  the  fact,  saying,  the  same  proof  would  be 
allowed  to  prove  orders  as  to  prove  marriage.  (3) 


(1)  Bull.  N.  P.  296,  cited  by  But- 
ler J.,  in  Rex  v,  Eriswell,  3  T.  R. 
719.    S.  C.  reported  1  Wila.  215. 

(2)  3  T.  R.  723.  Tellard  v. 
Shebbeare,  2  WiU.  366. 

(3)  Harscot's  caee.  Comb.  902. 
•Perhaps,  however,  this  decision 
may  be  supported  with  greater  pro- 
priety on  me  principle  m  presump- 
tions, vide  vtfra.  The  case  seems 
to  fall  within  a  general  rule  of  the 
civil  law,  that  fame  should  be  ad- 


mitted to  prove  whatever  con 
cerned  the  statua  of  man.  Before 
the  distinction  of  lay  and  clerical 
arose,  there  were  but  three  ques- 
tions concerning  the  ^/o^ttf  of  men  : 
first,  de  statu  Ubertatis;  secondly, 
de  statu  civitatis  j  thirdly,  de  statu 
famUUs;  and  by  the  old  Roman 
law,  the  same  process  was  appli- 
cable to  each.  Heinecc.  Antiq. 
Rom.  Synt.  lib.  iv.  tit.  6,  s.  30.  The 
three  questions  are  neatly  brought 
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Particular  It  is  laid  down  by  many  autboritiesy  that  hearsay  evidenoe 

ot particuloT  facU  is  not  admissible.  (1)  There  seems  to  be 
no  adequate  necessity  for  admitting  hearsay  evidence  to  esta- 
blish facts,  which  are  not  likely  from  their  nature  to  be  the  sub- 
ject of  general  remark,  merely  because  they  may  conduce  to  the 
proof  of  matters  upon  which  evidence  of  reputation  is  admis- 
sible, or  merely  because,  in  the  particular  instance,  they  are 
of  considerable  antiquity.  However,  it  would  seem  that  some 
particular  facts,  at  least,  might  not  improperly  be  the  subject 
of  traditional  evidence.  In  matters  of  pedigree,  the  hearsay 
evidence  relates  almost  entirely  to  particular  facts ;  (2)  but  the 
facts  are  of  that  nature  which  make  a  strong  impression^  and 
which,  in  a  number  of  instances  sufficient  to  warrant  a  genenl 
rule,  are  incapable  of  proof  by  living  testimony.  It  has  been 
observed,  that  particular  facts,  in  general,  are  not  matters  of 
notoriety,  that  they  af e  easily  misunderstood  or  misrepresented, 
and  that  they  are  commonly  connected  with  other  facts  by 
which  their  effect  ought  to  be  explained  and  limited. 

On  a  question  of  parochial  modus,  hearsay  evidenoe  that 
a  particular  person,  since  deceased,  paid  a  certain  sum  in 
lieu  of  tithes,  would  not  be  admissible :  but  if  the  witness  says, 
he  has  heard  from  old  inhabitants,  that  so  much  per  acre  was 
always  paid  in  lieu  of  tithes,  or  that  it  had  always  been  the 
custom  to  make  such  payments,  that  will  be.  good  evidenoe, 
for  it  does  not  consist  of  hearsay  of  a  particular  fact,  but  comes 
within  the  general  rule  of  evidence  of  reputation.  (8)    Bat 

together  by  Terence.    Ch.  *'  Prin-  2  C.  &  P.  481.    In  several  of  the 

cipio  earn  dice  ease  Uberam."  Thr.  cases,  where  this  general  role  bat 

"  Hem  ?"    Ch.  "  Ckfem  atticam."  been  laid  down,  the  particular  fact 

Thr.  "  Hui  ?"    Ch.  "  Meam  soro-  in  question  had  no  connection  with 

rem,'*    Thr.  *'  Os  dariim  \"    £u-  the  exercise  of  anv  public  right,  or 

nuch.  IV.  7,  V.  35.  the  performance  of  any  public  dntf, 

(1)  Per  Grose  J.,  3  T.  R.  709.  and  waa  not  in  itaelf  an  object  of 

Per  Lord  Kenyon,  C.  J.,  5  T.  R.  notoriety. 

123.    Per  Wood,  fiaron,  Moeeley  (2)  Per  Mansfield,  C.  J.,  in  the 

V.  Davies,  11  Pr.  162.    Chatfield  v.  Berkelev  caae,  4  Camp.  416. 

Fryer,  1  Price,  263.    Gamona  v.  (3)  Harwood  o.  Sima,  1  Wightar. 

Bernard,  1  Anstr.  298.    By  Chief  112.    Per  Macdonald,  C.  B.,  "the 

Juatice  ManeQeld,  in  the  Berkeley  eaaence  of  reputation  ia,  that  if  yon 

caae,  4  Campb.  415.    Outram  v.  ^  prove  a  fact,  aa  for  inatance,  pay- 

Morewood,  per  Lord  Kenyon,  14  ment  of  a  aum  of  monev,  it  moft 

East,  330,  n.    Nichola  v,  Parker,  be  accompanied  with  thn,  that  it 

14  Ea8t,331«  n.    Cooke  v.  Banka,  waa  ao  paid  in  conaeq[uence  of  a 
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though  hearsay  of  a  custom  to  make  particular  payments  is 
evidence,  hearsay  that  certain  lands  were  formerly  given  to 
the  vicar  in  lieu  of  tithes  is  not  admissible ;  (1)  this  being  evi- 
dence of  a  particular  fact,  and  being  confined  to  a  particular  oc- 
casion. Again,  though  reputation  is  good  evidence  of  the  bound- ' 
aries  of  a  town,  it  is  not  admissible  to  prove  that  houses  once 
stood  where  now  there  are  none.  (2) 

Upon  a  question  whether  a  part  of  Lincoln's  Inn  was  part 
of  the  parish  of  St  Andrew  Holbom,  an  ancient  book  of  an- 
tiquities, relative  to  the  parish  and  collected  by  a  churchwarden, 
was  produced,  and  several  entries  were  tendered  in  evidence 
concerning  the  repairs  of  pews,  and  the  glazing  of  windows. 
But  Lord  Tenterden  refused  to.  receive  this  evidence,  as  it  re- 
lated only  to  particular  facts.  (8) 

Perambulations,  although  they  consist  of  particular  acts 
done,  as  the  making  of  an  ambit,  digging  turves,  and  putting 
down  posts  at  particular  places,  and  although  they  give  rise  to 
much  hearsay  evidence,  are,  properly  speaking,  only  the  exer- 
cise of  a  right  It  is,  however,  usual  and  perfectiy  consistent 
with  principle,  to  admit  what  old  persons,  deceased,  who  accom- 
panied the  perambulations,  were  heard  to  say  on  such  occasions ; 


lepatation.  If  evidence  is  confined 
to  the  fact  of  payment,  it  is  inad- 
misribley  nnlees  the  tradition  that 
came  with  it  was  a  reputation  that 
that  had  always  been  the  case." 
And  see  Wood,  B.,  in  Mosely  v. 
Danes,  11  Pr.  162,  that  the  evi- 
dence shonld  always  be  general. 
And  see  Wells  v.  Jesus  College, 
Oxford,  7  C.  &  P.  284,  statement 
of  an  occupier  as  to  the  fact  of  pay- 
ment of  a  modns. 

(1)  Chatfield  v.  Fryer,  1  Pr.  253. 
And  see  Leathes  v.  Newel,  4  Pr. 
356,  8  Pr.  562 ;  evidence  of  repu- 
tation of  certain  lands  having  heen 
inclosed,  in  pursuance  of  an  agree- 
ment, rejected.  In  Crease  v.  Bar- 
rett, 1  Or.  M.  &  R.  919,  is  another 
example  of  hearsay  evidence  of  a 
particular  fact  being  rejected. 

(2)  Ireland  v.  Powell,  Peake's 
Ev.  14,  cited  I  Pr.  256.    The  cir- 


cumstance that  the  reputation  relat- 
ed, to  particular  facts  was  an  objec- 
tion to  it's  admissibility,  in  addition 
to  the  objection  that  the  matter  was 
not  of  public  interest.  As  in  Doe  v. 
Thomas,  14  East,  323,  where  the 
reputation  was,  that  the  land  had 
belonged  to  I.  S.  and  was  of  A.  B. 
(3)  Cooke  V.  Banks,  2  Carr.  & 
P.  481.  Lord  Tenterden  stated 
that  evidence  of  particular  facts  was 
not  receivable,  unless  the  party 
charged  himself;  the  q|ueetion  m 
the  book  being  a  pubhc  book  or 
not  does  not  appear  to  have  been 
much  considered.  In  Price  v,  little- 
wood,  3  Camp.  289>  similar  entries 
appear  to  have  been  admitted ;  but, 
the  question  related  to  a  right  of 
pew ;  and  the  nature  of  the  book 
was  assigned  as  one  of  the  grounds 
of  if  8  admission. 
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though  there  does  not  appear  to  be  any  authority  for  ad- 
mitting  hearsay  as  to  particular  facts  conducive  to  the  proof  of 
the  boundary,  even  though  it  be  delivered  on  the  occasion  of  a 
perambulation.  Lord  EUenborough  observes  upon  the  subject 
of  perambulations,  that  they  are  in  the  nature  of  hearsay  evi- 
dence not  of  particular  acts  done,  as  that  such  a  turf  was  dug, 
or  such  a  post  put  down  in  a  particular  spot ;  for  that  would 
amount  to  evidence  of  ownership ;  but  they  are  evidence  of  the 
ambit  of  any  particular  plan  or  parish,  and  of  what  the  persons 
accompanying  the  survey  have  been  heard  to  say  and  seen  to 
do  on  such  occasions.  (1)  And  Le  Blanc,  J.,  observes,  in  the 
same  case,  that  the  evidence  of  perambulations  might  be  con- 
sidered, in  a  certain  degree,  as  evidence  of  the  exercise  of  a 
right,  yet  that  it  had  been  usual  to  go  further,  and  admit  the 
evidence  of  what  old  persons,  who  are  deceased,  have  been 
heai'd  to  say  on  those  occasions.  In  a  late  case,  perambula- 
tions by  a  lord,  of  what  he  considered  to  be  his  manor,  made  in 
the  absence  of  the  party  affected  by  them,  w^re  received,  as 
shewing  a  claim  of  right  and  act  of  ownership,  though  slight  in 
its  efiect;  (^)  a  principle  obviously  distinct  from  that  at  present 
under  consideration. 


Forms  of  evi- 
dence. 


In  the  next  place,  according  to  the  course  adopted  in  treating 
of  pedigree,  it  is  proposed  to  consider  the  different  forms  in 
which  evidence  of  reputation,  upon  matters  of  public  or  general 
interest,  is  usually  presented  to  the  Courts. 


Documents. 


Reputation  respecting  public  rights  may  be  shewn  by  old 
deeds  or  other  documents,  as  well  as  by  the  oral  declarations 
of  deceased  individuals.  (3)  Thus,  where  the  question  was, 
whether  certain  land  was  in  the  parish  of  A.,  or  in  that  of 


(1)  In  Weeks  V.  Sparke,  I  Maule 
&  Selw.  687,  689.  It  is  to  be  ob- 
served, that  perambulations  are  ac- 
tually attended  by  a  great  number 
of  strangers,  as  weU  as  by  offi- 
cial persons,  commonly  caUed  the 
spadesmen.  Perhaps  in  giving  evi- 
dence of  the  declaration  of  peram- 
bulators, it  would  be  presumed  that 
they  were  made  by  persons  conver- 


sant with  the  boundary  in  ques- 
tion. And  the  occasion  of  the  de- 
claration might  be  considered  as 
giving  them  weight. 

(2)  Woolway  ©.  Rowe,  1  A.  &  E. 
118. 

(3)  This  subject  wiU  receive  far- 
ther illustration  in  the  part  of  the 
work  which  treats  of  public  doca- 
ments. 
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B.,  the  land  in  the  latter  being  tithe-free,  ancient  leases  granted  Leases. 
by  the  ancestors  of  the  plaintiff's  landlord,  in  which  the  land 
was  described  as  being  in  parish  B.,  were  held  admissible  as 
evidence  of  reputation,  notwithstanding  that  such  ancestor  had 
a  direct  interest  in  describing  the  land  to  be  situate  in  that 
parish.  (1) 

In  the  case  of  the  Cambridge  ToUs,  a  composition  deed  be-  Composition 
tween  the  Corporation  of  Cambridge  and  the  University,  re-    ^  ' 
gulating  the  amount  of  payment  of  tolls,  was  received  as  evi- 
dence of  reputation  of  the  existence  of  the  tolls.  (2)    So  depo- 
sitions in  ancient  suits  have  frequently  been  produced  to  prove 
reputation.  (8) 

A  customary  of  a  manor  delivered  down  with  the  Court  Manorial  docu- 
Rolls,  from  steward  to  steward,  and  purporting  to  be  ex  assen-  ™*°*' 
su  omnium  tenentium,  although  not  signed  by  any  person,  has 
been  held  to  be  good  evidence  to  prove  the  course  of  descent 
within  a  manor.  (4)  So  the  presentment  of  a  custom  of  a 
manor  by  the  homage,  entered  on  the  rolls  of  the  manor,  is 
receivable.  (5)     In   Crease  v.  Barrett^    ancient    answers    of 


(1)  Plaxton  V.  Dare,  10  Bam.  & 
Cress.  17.  For  other  inatances  of 
similar  evidence  beini;;  received, 
AruDdeU  v.  Lord  Falmouth,  2 
Maule  &  Selw.  443.  Freeman  v. 
Phillips,  4  Maule  &  Selw.  486. 
Coombs  V,  Coethier,  1  Moo.  & 
Mai.  398. 

(2)  Brett  v.  Beales,  I  Mo.  & 
Mai.  416.  It  appeared  that  the 
deed  had  not  been  exactly  followed 
in  practice;  but  it  was  held  that 
this  objection  did  not  apply  to  it's 
admisswility. 

(3)  Freeman  v.  FhiUipps,  4  Maule 
&  Selw.  493,  and  the  cases  of  the 
Settle  and  Leeds  Mills  cited  by 
Lord  Ellenborough,  ib.  In  Pol- 
lard o.  Scott,  Peake,  18,  upon  a 
question  of  highway.  Lord  Kenyon 
rejected  the  evidence  of  a  copper- 
plate map,  purporting  to  have 
Deen  taken  by  the  churchwardens 
at  the  time.    But  there  does  not 


appear  to  be  any  valid  objection  to 
such  evidence. 

(4)  Denn  v.  Spray,  1  T.  R.  466. 
When  the  instrument  containing 
evidence  of  reputation  is  found 
among  the  muniments  of  a  manor, 
the  reputation  may  perhaps  be 
considered  as  deriving  some  addi- 
tional force  in  the  nature  of  an  ad- 
mission, in  consequence  of  the 
privity  of  coypholders,  and  their 
access  to  the  instrument  in  ques- 
tion. 

(5)  Roe  V.  Parker,  5  T.  R.  ^6 ; 
and  seetd.  Lord  Kenyon's  remarks 
as  to  the  credit  due  to  such  present- 
ments. In  Arundell  v.  Lord  Fal- 
mouth, .2  Maule  &  Selw.  441,  pre- 
sentments by  the    homage  were 

E'ven  in  evidence.    In  Curzon  v. 
}max,  5   Esp.  60,  an  old  deed 
describing  a  place  as  a  manor  was 

S'ven  in  evioence.    In  Barnes  v. 
[awson,    I   Maule  &  Selw    79» 
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conventionary  tenants  of  a  manor,  stating  the  rights  of  the  lord 
of  the  manor,  and  made  to  interrogatories  put  to  them  by  com- 
missionersy  but  which  interrogatories  were  lost,  were 
in  evidence.  (1) 


So  in  an  action  by  a  copyholder  against  a  fireeholder  of  the 
manor  for  the  disturbance  of  the  plaintiff's  right  of  common,  by 
reason  of  the  defendant  purchasing  the  common,  (the  plaintiflr 
setting  up  a  restricted  right),  parchment  writings  produced  on 
the  part  of  the  defendant  from  amongst  the  muniments  of  the 
manor,  purporting  to  be  signed  by  many  persons  copyholders, 
and  stating  an  unlimited  right  of  common  in  the  commoners, 
which  having  been  found  mconvenient,  they  had  agreed  to 
stock  it  in  a  restricted  manner,  were  held  admissible  as  evi* 
dence  of  reputation  as  to  the  general  right  at  that  period,  and 
in  disproof  that  the  restricted  right  originated  in  prescription ; 
there  being  no  evidence  that  the  plaintiff's  tenement  beloi^ed 
to  any  of  those  who  had  signed  the  writings,  so  as  to  render 
them  admissible  against  him  on  that  ground.  (S) 


Maps. 


It  would  seem  that  maps,  stating  the  boundaries  of  buuiots 
or  parishes,  would  be  receivable  in  evidence  to  prove  such 
boundaries,  provided  it  appeared  that  they  had  been  made  by 
persons  having  adequate  knowledge.  In  the  cases,  however, 
where  maps  have  been  admitted  in  evidence,  their  admissibility 
has  depended  on  the  ground  of  their  being  public  documents, 
or  of  their  being  in  the  nature  of  adnussions.  Where  they  re- 
late merely  to  the  boundaries  of  private  property,  there  is  no 
ground  for  receiving  them,  however  ancient  (3) 


leases  of  the  lord  of  a  manor,  and 
entries  of  payments  and  convey- 
ances on  the  Court  RoUs,  were  re- 
ceived. As  to  leases,  vide  Clark- 
son  «.  Woodhouse,  5  T.  R.  412,  n. 

3  Dong.  189*    In  Bnllen  v.  Michel, 

4  Dow.  P.  C.  297>  leases  are  spoken 
of  as  evidence  of  r^ntation. 

(1)  1  Cr.M.  &R.  923. 

(2)  Chapman  9.  Cowlan,  13  East, 
8. 

(3)  In  Pollard  v.  Smith,  Peake, 


18,  such  eridence  appears  to  have 
been  rejected  upon  a  question  of 
highway.  With  respect  to  private 
maps,  see  Doe  v.  Laken,  7  C.  &  P. 
481,  Sir  J.  Bridgemano.  Jennings, 
1  Lord  Raym.  734.  Donaldson  9. 
El8ley,2£^le&Y.  1396,n.  /i|^ 
ch.  on  Adnussions.  In  Alcock  o. 
Cook,  before  Tindal,  C.  J.,  at  Guild- 
hal]»  maps  of  the  duchy  of  Lancas- 
ter were  received  as  puUic  docu- 
ments. 
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It  has  been  held,  upon  a  question  of  public  or  general  inter-  Verdicu. 
esty  that  a  verdict  is  receivable  evidence  of  reputation.    As  in 
the  case  of  Eeed  v.  Jackson,  (1)  where,  in  an  action  of  trespass, 
issue  was  joined  on  a  plea  of  public  right  of  way,  the  plaintiff 
was  allowed  to  give  in  evidence  a  verdict  found  in  his  fSsivour 
against  a  difierent  defendant,  upon  an  issue  joined  as  to  the  ex- 
istence of  the  same  right  of  way.    And  in  an  earlier  case, 
where  the  question  discussed  was  concerning  the  right  of  the 
City  of  London  to  take  certain  tolls  upon  malt  brought  to 
London  by  west  country  barges,  it  was  held,  that  verdicts  against 
certain  owners  of  barges  were  admissible  in  evidence  against 
other  owners  who  were  neither  parties  nor  privies  to  the  former 
records,  (2)    The  like  evidence  has  been  received  upon  a  ques- 
tion respecting  the  right  of  electing  churchwardens.  (3)    And 
the  admissibility  of  verdicts,  in  caseswhere  evidence  of  reputation 
is  receivable,  seems  to  be  fully  established  by  the  authorities 
relating  to  the  competency  of  witnesses  to  give  evidence  in 
proof  of  customs,  from  the  establishment  of  which  they  might 
themselves  derive  a  benefit.  (4) 


(1)  1  East,  356. 

(2)  City  of  London  v.  Gierke, 
Caith.  181.  B.  N.  P.  233,  where 
it  is  said,  that  custom  or  toll  is  le» 
looi,  and  in  audi  cases  it  is  not 
material  whether  the  verdicts  be 
recent  or  ancient  For  other  cases 
see  Costo.  Birkbeck,  1  Dong.  218, 
case  of  Settle  Mills,  where  a  verdict 
and  a  decree  were  nven  in  evidence. 
And  the  case  of  theManchesterMills, 
1  Doug.  221,  n.,  where  a  decree  was 
given  in  evidence.  Duke  of  Somerset 
9.  France,  1  Str.  669>  In  Clarkson 
V.  Woodhouse,  6  T.  R.  412,  a  de- 
cree, it  woold  seem,  was  left  to  the 
jury  npon  a  matter  of  reputation. 
In  Travis  v.  Chaloner,  2  Eag.  &  Y. 
tithe  cases,  it  was  held,  that  upon 
a  question  of  modus,  a  verdict 
between  the  parson  and  another 
occupier  was  admissible  evidence. 
In  Biddulph  o.  Ather,  2  Wils.  23, 
on  a  question  of  prescriptive  right 
of  wreck,  a  judgment  and  allow- 
ances in  Eyre  were  proved. 

(3)  Berry  v.  Banner,  Peake,  157. 


(4.)  B.  N.  P.  283,  and  see  ib.,  a 
distinction  in  this  respect  between 
customs  and  prescriptions.  Per 
Lord  Kenyon,  C.  J.,  in  Bent  v. 
Baker,  3  T.  R.  33,  where  the  like 
distinction  is  noticed.  PerAshurst, 
J.,  in  Walton  v.  Shelley,  I T.  R.  302. 
Company  of  Carpenters  o.  Hay- 
ward,  1  Doug.  374.  Hocklev  v. 
Lamb,  1  Lord  Raym.  731.  Lord 
Falmouth  v,  George,  6  Bing.  291. 
Rhodes  v»  Ainsworth,  1  B.  «  Aid. 
87.  In  Lancam  v.  Lovell,  9  Bing. 
467,  the  same  principle  was  recog- 
nised, only  the  witness  was  ad- 
mitted ex  neceesitate,  as  the  right 
affected  the  whole  public.  And  see 
the  cases  cited,  ib.  Upon  questions 
of  moduses,  the  occupiers  of  lands 
within  the  parish  or  district,  for 
which  the  modus  is  claimed  have 
been  considered  before  the  statute,  as 
incompetent  witnesses.  Lord  Qan- 
rickard  v.  Denton,  1  Bag.  &  Y.  306. 
Cart  o.  Hodgkin,  2  Swanst.  160,  n. 
Taylor  o.  Cook,  8  Pr.  650.  Jones  v. 
Carrington,  3  £ag.  &  Y.  1 131.  Ans- 
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Principle  on 
which  Teididi 
admitted. 


In  the  case  of  Reed  v.  Jackson  before  cited,  (1)  Lawrenoe, 
J.,  says,  **  reputation  would  have  been  evidence  of  the  ri^  of 
way  in  question ;  a  fortiori,  therefore,  the  finding  of  twelve  men 
upon  their  oaths.''(S)  But  it  is  to  be  observed,  that  the  statements, 
upon  which  the  opinion  of  the  former  jury  was  founded,  were 
all  made  pott  litem  motam,  and  the  witnesses,  who  might  be  still 
living,  were  brought  forward  by  litigating  parties,  and,  further, 
that  their  cross-examination  by  strangers  could  never  be  consi- 
dered as  entitling  their  evidence  to  any  additional  weight.  In 
Neal  d.  DvJce  of  Athol  v.  Wilding,  (S)  the  majority  of  the 
Judges  would  not  allow  a  special  verdict  to  be  given  in  evi- 
dence to  prove  a  pedigree,  on  the  ground  that  it  was  res  inter 
alios  acta,  and  because  the  same  evidence,  for  any  thing  they 
knew  to  the  contrary,  might  be  ready  to  be  laid  before  the  se- 
cond as  before  the  first  jury.  In  a  recent  case,  upon  a  question 
respecting  the  jurisdiction  of  the  Court  of  Sesuon  of  the 
County  of  Chester,  an  order  and  decree  upon  the  subject,  by 
the  Lord  High  Treasurer  and  certain  other  public  function- 
aries of  the  kingdom  (not  forming  any  Court  known  to  the 
laws),  was  held  to  be  inadmissible  as  evidence  of  reputation, 
because  (as  was  said  by  Lord  Tenterden)  declarations  are  only 
evidence  of  reputation,  when  made  by  those  who  have  a  per- 
sonal knowledge  of  the  fact ;  whereas  in  the  case  in  question, 
the  persons  acting  as  judges  had  no  knowledge  of  the  fiu^t,  ex- 
cept what  was  derived  in  the  course  of  the  proceeding.  (4)  Lord 
Holt,  in  the  case  of  the  City  of  London  v.  Gierke,  (5)  which  has 
been  before  cited,  rested  the  admissibility  of  che  verdicts,  which 
were  received  in  evidence,  on  the  ground,  that  as  payment  of 


combe  v.  Shore,  l  Taunt.  261. 
Fleminff  v.  Simpson,  2  M.  &  R. 
169.  As  to  the  effect  of  the  recent 
statute  in  such  cases,  vide  smra 
"  Interest  of  Witnesses/' 

(1)  Stqtra,  p.  263. 

(2)  Lord  Kenyon  argues  for  the 
admissibility  of  the  verdict,  on  the 
ground  that  the  defendants  both 
stood  in  the  same  relative  situation, 
and  compares  the  case  to  that  of 
commoners.  This  notion  of  ver- 
dicts being  evidence  for  or  against 
copyholders  by  reason  of  privity,  is 


adopted  by  the  Court  in  Freeman 
V,  Phillips,  4  Manle  &  Selw.  491. 

(3)  2  Str.  1151,  Mr.  J.  Wright 
contra.  It  is  said  in  BulL  N.  P. 
233,  that  Mr.  J.  Wright's  opinion 
was  generally  approved  of.  And 
see  ib,  Mr.  J.  Bulfer's  observations 
on  the  case  of  Clarges  v,  Sherwin, 
relied  on  by  the  Court  in  the  Duke 
of  Athol's  case. 

(4)  Rogers  r.  Wood,  2  Bam.  & 
Adol.  245. 

(5)  Carth.  181.    Svpra,  p.  263. 
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the  duties  by  strangers  would  have  been  admissible  in  evidence, 
so  a  recovery  against  a  stranger  ought  to  be  received. 

With  respect  to  the  efiect  of  the  evidence  supplied  by  a  ver-  Effect  of  ver- 
dict. Lord  Kenyon  observed,  in  Reed  v.  Jackson^  (1)  that  per- 
haps it  was  not  entitled  to  much  weight,  and  certainly  was  not 
conclusive.  It  was  held,  in  the  same  case,  that  the  efiect  o^ 
the  verdict,  whatever  it  might  be,  could  not  be  obviated  by  any 
evidence  adduced  to  shew,  that  the  finding  of  the  jury  had  been 
indorsed  by  mistake  on  the  pastea,  and  that  in  £eict  no  evidence 
had  been  offered,  at  the  former  trial,  under  the  issue,  the  find- 
ing as  to  which  was  relied  on. 


It  has  been  held,  that  hearsay  evidence  negativing  a  public  Ne^ye. 
right  is  admissible  no  less  than  that  which  asserts  it  Accord- 
ingly, upon  an  issue  whether  a  certain  place  situate  on  the 
bank  of  a  river  was  a  public  landing  place,  evidence  was 
received  of  reputation,  that  it  was  not  a  public  landing  place.  (S) 
Mr.  Justice  Coleridge  observed,  that  there  could  be  no  distinc-  ReputatioD. 
tipn  between  the  evidence  of  reputation  to  establish  a  public 
right,  and  such  as  must  be  admitted  to  shew  that  the  public 
have  not  that  right  A  rule  for  a  new  trial  in  this  case  was 
afterwards  discharged. 

According  to  the  same  course  which  was  followed  in  treating  Qualifications 
of  pedigree,  it  is,  in  the  next  place,  proposed  to  consider  the  heanay  admis- 
qualifications,  under  which  evidence  of  reputation  is  receivable  «We  in  matten 

^  ^  *  of  public  or 

upon  matters  of  public  and  general  interest  general  in- 

terest. 

Upon  this  it  may  be  useful  to  observe,  that  judges  have  dif-  Caution 
fered  in  opinion,  concerning  the  weight  to  be  given  to  evidence  "^^ 


(1)  1  East,  355.  Lord  Mansfield's 
observation  in  the  case  of  the  Man- 
chester Mills,  1  Doug.  221,  n.  that 
the  decree  in  that  case  incontro- 
vertibly  bound  all  persons  answer- 
ing the  description  of  inhabitants 
of  Manchester,  seems  to  be  unten- 
able. In  Berry  v.  Banner,  Peake, 
167,  Lord  Kenyon  said,  that  the 
verdict  was  very  nearly  conclusive, 
if  not  quite  so.    Asagamstaparisb, 


indeed,  a  record  of  conviction  for 
not  repairing  a  highway  is,  it  seems, 
conclusive.  Rex  v,  St.  Pancras, 
Peake,  220.  It  has  not  been  con- 
sidered an  objection  to  verdicts  as 
evidence  of  reputation  that  they 
were  post  litem  motam, 

(2)  Drinkwater  v.  Porter,  7  C.  & 
P.  181.  And  see  Reedr.  Jackson* 
supra,  p.  263. 
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of  reputation.  There  are  several  judicial  remarks  of  a  very 
strong  nature  to  be  met  withi  which  shew,  at  least,  that  such 
evidence  is  open  to  much  observation  calculated  to  weaken  its 
effect.  Lord  EUenborough,  in  Weeki  v.  Sparke  (1),  observes, 
**  Reputation  is,  in  general,  weak  evidence;  and  when  it  is  ad^ 
mitted,  it  is  the  duty  of  the  Judge  to  impress  on  the  minds  of 
the  jury  how  little  conclusive  it  ought  to  be,  lest  it  should  have 
more  weight  with  them  than  it  ought  to  have."  And  Mr.  J. 
Grose  observes,  that  this  kind  of  evidence  ought  to  be  very 
cautiously  admitted.  (2) 


Competent 
knowledge  in 
declarant 


The  first  qualification  to  be  noticed,  with  respect  to  receiving 
evidence  of  reputation  upon  matters  of  public  and  general 
interest,  is  the  same,  which,  as  before  shewn,  applies  to  the 
admission  of  hearsay  evidence  in  matters  of  pedigree ;  Ws.  that 
the  statements  should  have  been  made  by  persons  likely  to 
possess  a  competent  knowledge  of  the  &cts,  to  which  their 
statements  relate.  It  has  been  supposed,  that  this  qualification 
mu^  necessarily  be  satisfied,  where  the  matter  is  of  public 
interest,  because,  as  Lord  Kenyon  observes,  Tall  mankind 
being  interested  therein,  it  is  natural  to  suppose  that  they  may 
be  conversant  with  the  subject,  and  that  they  should  discoorse 
together  about  it,  having  all  the  same  means  of  informa* 
don."  (3)  And  Lord  EUenborough,  in  Weeks  y»  Sparke,  states 
it  as  being  the  general  understanding,  upon  which  the  ded8ioii& 
of  the  Courts  proceeded ;  "  that  upon  questions  of  public  ri^t 
all  are  interested,  and  must  be  presumed  conversant  witb 
them."  (4) 


(1)  I  Maule  &  Sdw.  686.  Baron 
Wood,  in  Robinson  v.  Williamson, 
9  Pr.  136,  expresslv  dissents  from 
Lord  EUenboroogh's  opinion ;  and 
says  that  upon  queations  of  moduaea 
reputation  was  entitled  to  great 
weight;  and  Richards,  C.  B.,  in 
Moseley  v.  Davies,  11  Pr.  162, 
apeaks  of  reputation  as  having  great 
weight  and  effect. 

(2)  In  Morewood  o.  Wood,  14 
Eaal^  330.  Lord  EUenborough,  in 
Weeks  v.  Sparke,  1  Maule  &  Selw. 
686,  professes  himself  at  a  loss  to 
understand,  why,  even  in  matters 


of  public  right,  reputation  was  evor 
deemed  admissible  evidence. 

(3)  Per  Lord  Kenyon  in  More- 
wood  V.  Wood,  14  Bast,  329*  n. 
and,  in  the  Berkeley  peerage  case, 
4  Camp.  416,  Chief  Justice  Mans- 
field, says,  "that  general  ri^ts 
are  naturally  talked  of  in  the  neigh- 
bourhood, and  therefor^  what  is 
thus  dropped  in  converaation  upon 
such  subjects  may  be  presumed  to 
be  true." 

(4)  In  Weeks  v.  Sparke,  1  Maule 
&  Selw.  686. 
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In  the  case  of  Crease  v.  Barrett  (1)  the  Court  observed, 
it  was  clear  that  hearsay  evidence  upon  some  subjects  could 
not  be  received,  unless  with  a  qualification,  that  it  came 
from  persons  who  had  a  special  interest  to  inquive ;  that  in 
cases  of  pedigree  the  line  was  clearly  defined ;  and  that  in 
cases  of  rights  or  customs,  which  are  not,  properly  speaking, 
public,  but  of  a  general  nature,  and  concern  a  multitude  of 
persons,  (as  questions  with  respect  to  boundaries  and  customs 
of  particular  districts,)  though  the  rule  is  not  so  clearly  laid 
down,  it  seems  that  hearsay  evidence  is  not  admissible,  unless 
it  is  derived  firom  persons  conversant  with  the  neighbourhood* 
The  Court  further  observed,  that  where  the  right  is  really 
public,  (a  claim  of  highway  for  instance,  in  which  all  the  king's 
subjects  are  interested,)  it  seems  difficult  to  say,  that  there 
ought  to  be  apy  such  limitation,  and  the  Court  were  not  aware, 
that  there  was  any  case  in  which  it  had  been  laid  down,  that 
such  a  limitation  existed ;  that  in  a  matter  in  which  all  were 
concerned,  reputation  from  any  one  appeared  to  be  receivable ; 
but  of  course  it  would  be  almost  worthless,  unless  it  came  firom 
persons  who  were  shewn  to  have  some  means  of  knowledge,  as 
by  living  in  the  neighbourhood,  or  frequently  using  the  road  in 
dispute.  And  in  the  particular  case,  which  related  to  a  custom 
m  which  all  the  king's  subjects  had  not  an  interest,  but  only 
such  as  chose  to  become  adventurers  in  mines  within  a  parti* 
colar  district,  it  was  said  that  hearsay  from  persons  wholly  un- 
connected with  the  place  in  which  the  mines  were  found,  would 
not  only  be  of  no  value,  but  probably  be  altogether  inadmissible. 
But  it  was  held  that  the  hearsay  was  admissible  of  persons 
under  whose  estates  the  minerals  lay,  with  respect  to  which 
the  custom  existed ;  for  that  they  were  sufliciently  connected 
with  the  subject,  though  they  were  not  concerned  in  mining, 
or  receiving  the  dues  of  mines. 

In  Sogers  v.  Wood  (S)  before  cited,  we  have  seen  that  a  do- 
cument, purporting  to  be  a  decree  of  certain  persons,  (the  Lord 
High  Treasurer,  Chancellor  of  the  Exchequer,  and  Under 
Treasurer,  Chief  Baron,  and  Attorney  and  Solicitor  General, 
who  had  no  authority  as  a  Court,)  was  held  to  be  inadmissible, 

(1)  1  Cr.  M.  &  R.  927.  (2)  2  Bing.  86.  si^a,  p.  264. 
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as  evidence  of  reputation^  on  the  question  whether  the  city  of 
Chester^  before  it  was  made  a  county  of  itself^  formed  a  part 
of  the  county  palatincj  because  those  persons  from  their  sitoa- 
tions  had  no  peculiar  knowledge  of  the  &ct. 

In  Weeks  y.  Sparhe^  (1)  Mr.  J.  Le  Blanc  lays  stress  upon 
the  circumstance,  that  the  evidence  of  reputation  in  that  case 
proceeded  from  persons  who  had  been  conversant  with  the 
neighbourhood,  where  the  waste  lay  to  which  their  state- 
ments referred;  and  that  no  evidence  was  received,  except 
from  persons  connected  with  the  district  then  in  question. 

On  the  other  hand,  actual  inhabitancy  in  the  place,  the 
boundaries  of  which  are  in  dispute,  is  unnecessary.  In  the  case 
of  The  Duke  of  Newcastle  v.  the  Hundred  of  JBroxtowetii) 
justices  of  the  peace,  at  the  sessions  of  the  county,  within  which 
the  district  was  alleged  to  be,  were  considered,  on  account  of 
the  character  and  nature  of  their  office,  without  proof  of  their 
being  residents,  to  have  sufficient  connection  with  the  subjects 
in  dispute,  to  render  the  statements  in  their  orders  admissible 
evidence  of  reputation. 


competent 
knowledge. 


Declarations  in  The  probable  want  of  competent  knowledge  in  the  persoa 
^te  light.  ^"'  whose  hearsay  is  admitted,  is  usually  alleged  as  the  ground  for 
Absence  of        rejecting  such  evidence  respecting  matters  of  private  interest 

**  How  is  it  possible  for  strangers,"  said  Lord  Kenyon,  "  to 
know  any  thing  of  what  concerns  only  private  titles  ?**  (3)  Even, 
if  the  evidence  were  confined  to  statements  of  persons  imme- 
diately interested  in  the  private  rights  in  question,  it  is  to 
be  observed,  that  in  cases  of  private  right  the  hearsay  would 
be  less  likely  to  be  checked  and  contradicted  at  the  time,  if  in- 
correct, than  where,  as  in  matters  of  general  interest,  it  is  sup* 
posed  to  be  addressed  to  persons  conversant  with  the  subject, 


(1)  1  Maule  &Selw.  688,  689. 

(2)  4  B.  &  Ad.  273.  The  orders 
which  contained  a  statement  that 
Nottingham  Castle  was  within  the 
Hundred,  were  received  as  evidence 
of  reputation,  not  as  orders  upon 
matters  of  which  the  magistrates 
had  jurisdiction. 

(3)  Per  Lord  Kenyon,  in  More- 
wood  V.  Wood,  14  Bast,  329, 


n. 


Lord  Kenyon  applies  this  ohsem- 
tion  also  to  private  ctatomt.  Lord 
EUenborough,  in  Weeks  v.  Sparke, 
1  Maule  &  Selw.  686.  obBcnres, 
"It  is  said,  that  upon  questioDfl 
of  public  right  all  are  interested, 
ana  must  be  prestuned  coDTernnt 
with  them ;  and  that  is  the  distinc- 
tion taken  between  public  and  pri- 
vate rights." 
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or  having  an  interest  to  inquire  into  it,  with  the  means  of  inves- 
tigation in  their  power.  (1)  In  TaJbot  v.  Lewis,  {2)  the  answer 
of  tenants  of  a  manor  to  a  commission  issued  by  the  lord  of 
the  manor,  in  which  it  was  stated  that  the  lord  was  entitled  to 
wreck,  was  rejected,  on  the  ground  that  the  right  was  a  private 
right,  of  which  the  parties  making  the  declarations  possessed 
no  peculiar  means  of  knowledge. 

It  would  seem,  where  proceedings  in  an  ancient  suit  are  Proof  aliunde 
produced  as  evidence  of  reputation  upon  matters  of  public  ^  **P^y* 
or  general  interest,  it  may  be  presumed  that  the  parties  to  the 
suit  and  the  witnesses  were  actually  in  the  respective  capacities 
which  they  purport  to  have  been,  without  proving  this  by 
evidence  dehors  the  proceedings  themselves.  (S)  Thus,  in 
I^eeman  v^  J?hiUippSy  (4)  an  action  by  a  copyholder  against 
the  lord  of  a  manor,  in  which  the  defendant  gave  in  evidence 
the  proceedings  in  a  suit  in  Equity  in  the  time  of  King 
William  IIL,  brought  by  another  copyholder  of  the  same 
manor  against  the  then  lord,  it  was  held  that  no  evidence 
Mande  was  requisite  to  make  the  proceedings  admissible.  Mr. 
J.  Bayley  says,  *'  We  must  assume  at  this  time  of  day  that  the 
bill  was  not  a  mere  fabrication,  but  was  really  filed  by  such  a 
copyholder  against  the  lord,  and  that  the  trial  was  had,  and 
the  depositions  made  between  such  parties,  as  were  really 
litigating  their  rights  in  the  characters  claimed  and  disclosed  on 
die  record."  And,  afterwards,  with  respect  to  the  depositions, 
the  same  Judge  observes,  **  These  I  do  not  look  upon  merely 
as  the  declarations  of  persons  unconnected  with  the  subject, 
but  as  the  depositions  of  persons,  made  by  them  in  the  charac- 
ter of  witnesses  brought  forward  by  the  copyholder,  whose 
interest  it  was  to  put  foremost  such  witnesses  as  were  best  able 
to  depose  to  the  matter  in  dispute.     Why  am  I  to  assume  that 


(1)  It  will  be  seen,  afterwards, 
that  no  objection  arises  from  the 
circumstance  of  the  declarant  being 
in  'pan  jure,  with  the  person  after- 
wards using  the  declaration. 

(2)  1  Cr.  M.  &  R.  497. 

(3)  A  stricter  rule  has  been  laid 
down  in  some  pedigree  cases,  vide 
npra,  sect  1 .  Banbury  and  Berkeley 


peerage  cases.  The  same  point 
occurs  in  regard  to  declarations 
against  interest,  i^fra,  Davies  v. 
Morgan,  1  Cr.  &  I.  591.  See 
Adamthwaite  v,  Synae,  1  St.  C. 
1 89.  It  would  seem  that  a  uniiform 
principle  ought  to  prevail  in  all 
these  cases. 
(4)  4  Mauk  &  Selw.  495. 
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the  copyholder  brought  forward  witnesses  who  were  ignonuat? 
I  do  not  agree  that  it  was  necessary  to  prove  the  witnesses  to 
have  been  copyholders,  in  order  to.  let  in  their  testimony.  Tbe 
plaintiff's  witnesses  in  the  last  trial  do  not  all  appear  to  be 
copyholders,  yet  as  they  were  present  at  the  holding  of  Courts, 
and,  therefore,  knew  what  passed,  they  were  competent  to 
speak  to  that  So  in  the  former  suit,  I  cannot  infer  diat  they 
were  incompetent  to  have  a  knowledge  of  die  facts  they  de- 
posed  to :  on  the  contrary,  it  is  to  be  presumed  they  had  a 
competent  knowledge,  being  brought  forward  as  witnesses  by 
a  copyholder."  (1)  Lord  Ellenborough,  in  the  same  case,  ob- 
serves, *'  Considering  the  depositions  as  made  in  a  suit,  which 
may  now  be  said  to  be  lost  in  remote  antiquity,  we  should  give 
this  record  but  very  Uttle  efiect,  if  we  did  not  attribute  to  it 
verity  in  many  of  the  particular  matters  which  it  ccmtains; 
such  as  that  the  parties  litigant  were  clothed  with  the  rights  in 
which  they  profess  to  stand,  and  were  agitating  the  claim  pot 
forward  on  the  record.**  (S) 


Proof  of  mo- 
dem enjoy- 
moBt. 


Another  qualification,  or  cautionary  rule,  in  receiving  hearsay 
evidence  in  matter  of  public  or  general  interest,  has  been  sup- 
posed to  be,  at  least  iriiere  the  nature  of  the  case  admits,  that 
a  foundation  for  it  should  be  laid  by  proving  acts  of  modem 
enjoyment  Mr.  Justice  Le  Blanc,  in  speaking  of  the  manner 
in  which  matters  of  this  nature  are  to  be  proved,  says,  (S) 
**  First,  they  are  to  be  proved  by  acts  of  enjojrment  within  tbe 
period  of  living  memory ;  and  when  that  foundation  is  laid,  then 
inasmuch  as  there  cannot  be  any  witnesses  to  speak  to  acts  of 


(1)  The  rule  is  laid  down  in  the 
judgment  cited  in  the  text  with 
great  latitude.  For,  it  is  presumed, 
Uiat  the  dedaraiita  were  persons 
whose  hearsay  was  admisrible,  from 
the  circumstance  that  tiiey  were 
witnesses,  and  professed  to  have 
knowledge  of  the  facts.  Mr.  Jus- 
tice  Bayley,  in  another  part  of  his 
judgment,  appears  to  nave  con- 
sidered the  pluDtiffs  in  the  two 
suits  as  identified  in  interest,  as 
much  as  if  the  plaintiff  in  the  laU 
ter  suit  had  derived  ^tle  from  the 
plaintiff  in  the  former.  And  he 
speaks  of  the  proceedings  being 


inter  eosdem  acta.  But  it  would 
seem  that  the  proceedings  were  ad- 
mitted on  the  tooting  of  repatttion, 
and  not  of  a  reiJudScata, 

(3)  That  litde  effect  would  be 
giYen  to  the  record  witfioat  giring 
credit  to  the  character  of  tlM  par- 
ties does  not  appear  to  be  a  good 
reason  for  giving  such  credit  la 
Dean  e.  Spray,  1  T.  R.  473,  a  caae 
relating  to  a  copyhold  custom*  cre- 
dit was  given  to  the  purpart  of  a 
document,  professing  to  be  0 
asaeiMt  (mmiwm  tenetUmm. 

(3)  In  Weeks  v.  Sparke,  1  Mask 
&  Selw.  688. 
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enjoyment  beyond  the  time  of  living  memory,  evidence  is  to 
be  admitted  from  old  persons  of  what  they  have  heard  other 
persons  of  the  same  neighbourhood,  since  deceased,  say  re- 
specting the  right'*  Again,  "  aftet  a  foundation  is  once  laid 
fiw  the  right  by  proving  acts  of  ownership  the  evidence  of 
reputation  becomes  admissible."  And  Mr«  Justice  BuUer 
observes,  in  Morewood  v.  fFood,  (1)  ^'  Thus  far  I  agree  with 
Lord  Kenyon  and  Mr.  Justice  Ashurst,  that  in  no  case  ought 
evidence  of  reputation  to  be  received,  except  a  foundation  be 
laid,  by  other  evidence,  of  the  right." 

But  in  the  late  case  of  Crease  v.  Barrett  (S)  in  answer  to  ah 
observation,  that  all  evidence  of  reputation  was  inadmissible, 
unless  confirmed  by  proof  of  facts,  it  was  said  that  such  proof 
was  not  an  essential  condition  of  it's  reception ;  but  that  it  was 
only  material  as  afiected  it's  value  when  received. 

0 

Where  the  subject  matter  of  the  question  does  not,  firora 
its  nature,  admit  of  acts  of  enjoyment,  as  in  a  question  of 
parochiality,  proof  of  reputation,  unaccompanied  by  evidence 
of  acts  done,  is^  admissible.  On  a  question  respecting  the 
custom  of  descent  within  a  manor,  it  has  been  held,  that  re- 
putation is  admissible,  without  shewing  any  instances  of  it's 
having  been  put  in  use.  (3)  For  were  it  otherwise,  if  no  in- 
stances were  to  happen  within  the  memory  of  man,  and  the 
old  Court  Rolls  were  to  be  lost,  the  custom  itself  would  be 
entirely  destroyed ;  (4)  and  in  Steele  v.  Prickett,  Lord  Ten- 
terden  intimated  an  opinion,  that  the   existence  of  a  manor 


(1)  14  £a8t»330»n.,  and  see  Rat- 
diff  V.  Chapman,  4  Leon.  242, 
commented  on  in  5  T.  R.  32.  In 
White  V,  lisle,  4  Madd.  214,  the 
Vice  Chancellor  says,  that  evidence 
of  reputation  was  only  admitted  in 
confirmation  of  actual  enjoyment, 
and  not  against  it. 

(2)  1  Cr.  M.  &  R.  There  was 
however  sufficient  proof  of  enjoy- 
ment dven  in  the  case. 

(3)  Beebee  «.  Parker,  6  T.  R.  26, 
31.  Doe  d.  Foster  «.  Sisson,  12 
Bast,  62.    In  this  case,  however. 


some  particular  instances  of  a  more 
confined  custom  were  proved : 
which  Lord  Ellenborough  described 
as  branchinff  out  of  the  same  root. 
(4)  Per  Grose,  J.,  5  T.  R.  32. 
For  this  reason  a  single  instance  is 
allowed  to  be  evidence  of  a  custom. 
Roe  V.  Jeffery,  2  Maule  &  Selw.  92. 
Doe  0.  Mason,  3  Wils.  63.  In  Godb. 
55,  it  is  said,  that  in  the  prescrip- 
tion of  GaveUdnd,  it  must  be  shewn 
that  the  land  is  psrtible  and  has 
been  parted,  but  tnis  is  denied  to 
be. law,  unless  it  be  confined  to 
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might  be  proved  by  reputation  alone,  without  evidence  of  the 
exercise  of  any  manorial  rights.  (1) 


Declarations 
antt  UUm 
vMtam, 


The  next  qualification,  in  receiving  hearsay  evidence  of  mat- 
ters of  public  or  general  interest,  is  one  which  equally  applies 
to  hearsay  evidence  in  matters  oS  pedigree :  the  conrideratioa 
of  it  has  consequently  been  postponed,  until  it  could  be  illus- 
trated by  examples  drawn  from  both  subjects.  (2)  This  qudi* 
fication  is  commonly  expressed  by  saying  that  declarations,  to 
be  receivable,  ipust  have  been  made  ante  litem  motam.  The 
phrase  is  borrowed  from  the  civil  law,  the  commentators  upon 
which  had  made  the  declarations  in  question  the  sutgect  of 
learned  remarks,  long  before  they  became  a  matter  of  attention 
to  English  lawyers. 


Berkeley 
peerage  case. 


The  first  case,  in  which  the  precise  time  of  making  the  de- 
clarations became  the  subject  of  particular  inquiry  and  ooo- 
sideradon,  was  the  Berkeley  peerage  case.  (3)  This  case  came 
before  the  House  of  Lords  A.D.  181 1 ;  the  only  matter  of  oos- 
troversy  depended  on  the  reality  of  the  first  marriage  alleged 
to  have  taken  place  between  the  parents  of  the  claimant  A 
question  was,  on  that  occasion,  proposed  to  the  Judges,  in 
the  following  terms :  (4)  "  Upon  the  trial  of  an  ejectment 
respecting  Black  Acre  between  A.,  and .  B.  (in  which  it  was  ne- 
cessary for  A.  to  prove  that  he  was  the  legitimate  son  of  J.  S.) 
A.,  after  proving  by  other  evidence  that  J.  S.  was  his  reputed 
father,  ofiered  to  give  in  evidence  a  deposition  made  by  J.  S. 
in  a  cause  in  Chancery,  instituted  by  A.  against  C.  D.,  in  order 
to  perpetuate  testimony  to  the  alleged  fact  (disputed  byC.  D.), 


such  lands  of  this  nature  as  lie  out 
of  the  county  of  Kent,  Robins,  on 
Gravelkind,  49. 

(1)  2  Stark.  C.  466.  This  was 
ruled  by  Lord  Kenyon  in  Carzon 
V.  Lemon,  5  Esp.  60. 

(2)  Vide  svpr€i,  sect.  1. 

(3)  4  Camp.  491.  The  earlier  cases 
on  the  subject  were  contradictory. 
But  the  question  cannot  be  consi- 
dered as  naving  been  maturely  dis- 
cussed before  the  Berkeley  peerage 

The  authorities  prior  to  that 


case  were  Vin.  Abr.  T.  b.  91.  Hay- 
wood o.  Firmin,  Sitt.  after  T^. 
Term,  1766,  cited  by  Lawrence,  J.« 
in  the  Berkeley  peerage  case.  Good- 
right  o.  Moss,  Cowp.  594,  Lord 
Camden  had  ruled  for  receiving  the 
evidence.  Chief  Baron  Reynoldi 
and  Mr.  Justice  Eyre  for  reiectiDg 
it.  See  Slaney  t?.  Wade,  1  Myl.  £ 
Cr.  338,  9vpra^  as  to  copies  pod 
litem  motam  of  an  ancient  monu- 
mental inscription. 
(4)  May  2, 1811,  MS. 
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that  he  was  the  legitimate  son  of  J.  S.^  in  which  character  he 
daimed  an  estate  in  remainder  in  White  Acre,  which  was  also 
claimed  in  remainder  by  C.  D.,  B.,  the  defendant,  in  the  ejects 
sent  did  not  chum  Black  Acre  nnder  either  A.  or  C.  D.,  the 
plaintiff  and  defendant  in  the  Chancery  suit    According  to  law, 
could  the  deposition  of  J.  S.  be  received  in  evidence  upon  the 
trial  of  such  ejectment  against  B.,  as  evidence  of  declarations 
of  J.  S.  the  alleged  &ther,  in  matters  of  pedigree  V  The  Judges 
who  were  present  afterwards  stated  their  opinions  at  length, 
and  with  only  one  dissentient  voice,  agreed  in  considering  the 
deposition  of  J.  S.  to  be  inadmissible.    Mr.  Justice  Lawrence 
delivered  his  opinion  in  the  following  terms:  (1)  '^  The  decla- 
rations of  members  of  the  &mily,  in  matters  of  pedigree,  are  ge- 
nerally admitted,  from  the  necessity  of  the  case ;  but  the  admi- 
nistration of  justice  would  be  perverted,  if  such  declarations 
could  be  admitted,  which  have  not  a  presumption  in  their  fiivour, 
that  they  are  consistent  with  truth.    Where  the  relater  had  no 
interest  to  serve,  and  there  is  no  ground  for  supposing  that 
his  mind  stood  otherwise  than  even  upon  the  subject  (which 
may  be  fairly  inferred  before  any  dispute  upon  it  has  arisen), 
we  may  reasonably  suppose,  that  he  neither  stops  short,  nor 
goes  beyond  the  limits  of  truth,  in  his  spontaneous  declarations 
respecting  his  relations  and  the  state  of  his  fimiily.    The  re- 
ceiving of  these  declarations,  therefore,  though  made  without 
the  sanction  of  an  oath,  and  without  any  opportunity  of  cross- 
examination,  may  not  be  attended  with  such  mischief  as  the 
rejection  of  such  evidence,  which  in  matters  of  pedigree  would 
often  be  the  rejection  of  all  the  evidence  that  could  be  ofiered. 
But  mischievous  indeed  would  be  the  consequence  of  receiving 
an  ex  parte  statement  of  a  deceased  witness,  although  upon 
oath,  procured  by  the  party  who  would  take  advantage  of  it, 
and  delivered  under  that  bias  which  may  naturally  operate  on 
the  inind  in  the  course  of  a  controversy  upon  the  subject.  Not- 
withstanding what  is  said  in  the  case  of  Stevens  v.  Moss,  I 
cannot  think  that  Lord  Mansfield  would  have  held,  that  de- 
clarations in  matters  of  pedigree,  made  after  the  controversy 

(1)  4  Campb.  409. 
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bad  arisen,  ought  to  be  submitted  to  the  jury.  They  stand  pce- 
cisely  on  the  same  footing  as  declarations  on  questions  of  rights 
c^way,  rights  of  commony  and  other  matters  depending  upon 
usage ;  and  although  I  cannot  call  to  mind  the  ruling  of  any 
'    particular  Judge  upon  the  subject,  yet  I  know  that  according 
to  my  experience  of  the  practice  (an  experience  of  neaily  fortjr 
years),  whenever  a  witness  has  admitted,  that  what  he  wai 
going  to  state  he  had  heard  after  the  banning  of  a  contro* 
versy,  his  testimony  has  been  uniformly  rejected.  If  the  danger 
of  fabrication  and  falsehood  be  a  reason  for  rejecting  such  eri- 
dence  in  the  cases  of  prescription,  that  will  equally  apjdy  in 
cases  of  pedigree,  where  the  stake  is  generally  of  much  greater 
value."  Then,  after  referring  to  the  decided  cases,  the  learned 
Judge  added, — "  The  authorities  being  thus  balanced,  I  think 
the  point  must  be  considered  as  without  any  decision,  and  we 
must  resort  to  principle  and  the  uniform  practice,  which  has 
obtained  in  questions  of  prescription*    Hardships  may  arise  in 
rejecting  declaraticms  made  between  the  conmiencement  of  die 
suit  and  the  time  of  the  trial ;  but  such  hardships  are  notconfined 
to  the  case  of  pedigree.     In  other  cases,  if  witnesses  die  befixre 
the  trial  of  the  cause,  the  party,  who  relied  upon  their  testi- 
mony, must  sustain  the  loss.     For  avoiding  uncertainty  in 
judicial  proceedings,  general  rules  must  be  laid  down  and  ad- 
hered to,  without  regard  to  our  feelmgs  or  our  wishes  on  par- 
ticular occasions.    Besides,  the  hardship  may  generaUy  be 
avoided  by  a  bill  to  perpetuate   testimony.     Although  the 
exclusion  of  declarations  made  in  the  course  of  the  contro- 
versy may  prejudice  some  individuals,  it  is  better  to  submit 
to  this  inconvenience  tiian  expose  courts  of  justice  to  the  frauds 
which  would  be  practised  upon  them  if  a  contrary  rule  were  to 
prevail.  That  this  is  not  an  imaginary  apprehension,  will  appear 
from  what  happened  in  the  Douglas  and  Anglesea  causes:  in 
the  first  of  which,  fabricated  letters  were  given  in  evidence; 
and  in  the  second,  false  declarations.    Notwithstanding  the 
danger  of  incurring  the  penalties  of  the  crime  of  perjury,  theie 
is  scarce  an  assize  or  sittings  in  which  witnesses  are  not  pro- 
duced, who    swear  in  direct  contradiction,  the    one  to  the 
other :  and  it  may  be  feared,  that  persons,  who  have  as  little 
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regard  to  truth,  may  be  induced  to  make  false  declarations,  when 
they  run  no  risk  of  punishment  in  this  world,  as  no  use  can 
be  made  of  their  evidence  till  after  their  death.     We  know 
that  passion,  prejudice,  party,  and  even  good-will,  tempt  many 
who  preserve  a  fidr  character  with  the  world,  to  deviate  £rom  the 
trudi,  in  the  laxity  of  conversation.    Can  it  be  presumed  that  a 
man  stands  perfectly  indifferent,  upon  an  existing  dispute  respect- 
ing his  kindred  ?  His  declarations  post  Utem  tnotam,  not  merely 
afier  the  commencement  of  the  lawsuit,  but  after  the  dispute 
kcLs  arisen  (that  is  the  primary  meaning  of  the  word  Us,)  are  evi- 
dently more  likely  to  mislead  the  jury,  than  to  direct  them  to  a 
right  conclusion,  and,  therefore,  ought  not  to  be  received  in 
evidence.     I  am  likewise  of  opinion,  that  no  deposition  can  be 
received  in  evidence  as  a  declaration,  to  prove  a  feet  which  it 
was  the  object  of  that  deposition  to  establish.    A  deposition 
b  the  answer  of  the  witness  to  such  interrogatories  as  it  is 
diought  expedient  to  put  to  him  to  establish  certain  &cts  which 
the  plaintiff  allies,  and  on  which  the  case  depends.     Conse- 
quently, a  deposition  is  considered  a  partial  representation  of 
&ct8,  as  to  all  persons  who  have  no  opportunity  of  bringing 
out  the  whole  truth  by  cross-examination ;  and  on  that  account 
all  admit,  that,  against  a  stranger,  it  cannot  be  received  in  evi- 
dence as  a  deposition.     How  then  shall  it  be  received  as  a 
declaration  ?   In  that  case,  the  circumstances  of  it's  being  upon 
oath  cannot  be  regarded.   To  consider  it  a  declaration  on  oath 
would  be  to  receive  it  as  deposition.     As  a  declaration,  it  is 
atiU  subject  to  the  same  vice  and  infirmity,  of  being  an  answer 
to  particular  questions  artfully  put,  with  an  interested  view, 
by  one  party  behind  the  bade  of  another.    All  the  objections 
by  which  it  is  allowed  that  this  document  cannot  be  received 
as  a  declaration,  apply,  with'at  least  equal  strength  to  receiving 
it  as  a  deposition. 

The  summary  of  the  doctrine  is  given  by  Lord  Eldon,  in  a 
pedigree  case,  where  he  says,  that  ^'  the  admissibility  of  tradi- 
tionary evidence  is  founded  upon  the  presumption,  that  the 
words  given  in  evidence  are  the  natural  effusion  of  the  party, 
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upon  an  occasion  when  his  mind  stands  eveni  without  bias,  to 
exceed  the  truth  or  to  fall  short  of  it**  (I) 


Lit  mota  de- 
fined. 


With  respect  to  the  particular  meaning  of  the  term  lit 
mota,  it  has  been  seen  that  Mr.  Justice  Lawrence  says,  that 
**  declarations  post  litem  motam,  not  merely  after  the  com- 
mencement of  the  lawsuit^  but  after  the  dispute  has  arisen^ 
(that  is  the  primary  meaning  o(  the  word  Us)  ought  not  to  be 
received  in  evidence.*'  And  in  the  case  of  Monkton  v.  Tie 
Attorney  General,  (2)  also  a  case  of  pedigree,  the  Lord  Chan- 
cellor says,  **  shew  me  that  the  pedigree  in  question  was  pre- 
pared with  a  view  of  profiting  the  maker  of  it,  or  those  in 
whom  he  is  interested;  bring  it  within  the  rule  either  of 
Whitelocke  v.  Baker  or  the  Berkeley  peerage  case;  prove 
that  it  was  made  post  Utem  motam — ^not  meaning  thereby  a  soit 
actually  pending,  but  a  controversy  existing — and  that  the  per- 
son making  or  concocting  the  declaration  took  part  in  the  con- 
troversy ;  shew  me  even  that  there  was  a  contemplation  of 
legal  p)-oceedings,  with  a  view  to  which  the  pedigree  was 
manufactured,  and  I  shall  then  hold,  that  it  comes  within  the 
rule  which  rejects  evidence  fabricated  for  a  purpose,  by  a  man 
who  has  an  interest  of  his  own  to  serve.  The  question,  then, 
always  will  be,  was  the  evidence  in  the  particular  circumstances 
manufactured,  or  was  it  spontaneous  and  natural  ?** 


Where  a  person  died  possessed  of  property,  which  many 
years  afterwards  another  person  commenced  a  suit  to  recover, 
and,  in  the  year  after  the  first  person's  death,  a  relation  of  the 
second  person  made  a  declaration,  the  effect  of  which  was  to 


(1)  Whitelock  v.  Baker,  13  Ves. 
511.  In  Freeman  o.  Phillips,  Mr. 
Justice  Bayley  says/' where  there  is 
a  Us  mota,  you  cannot  be  sure,  that 
in  admitting  the  depositions  of  wit- 
nesses selected  and  brought  for- 
ward on  a  particular  side  of  the 
Suestion,  who  embark  to  a  certain 
egree  with  the  feelings  and  pre- 
judices belonging  to  tluit  particular 


side,  you  are  drawing  evidence 
from  perfectly  unpolluted  sonroei. 
The  Lord  Chancellor,  in  Monckton 
V.  Atty.  Gen.,  2  Russ.  &  MyL  161, 
says,  that  in  the  Berkeley  peerage 
case,  Mr.  Justice  Lawrence  adopts 
almost  the  very  language  of  Lord 
Eldon  in  Whitelocke  o.  Baker. 
(2)  2  Russ.  &  MyL  161. 
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prove  that  he  was  the  heir  and  next  of  kin  of  the  first  person, 
it  was  held  that  the  second  person  could  not  avail  himself  of 
such  a  declaration  in  evidence.  It  was  argued,  that  if  the  ex* 
istence  of  a  controversy  were  essential  to  the  exclusion  of  the 
evidence,  a  party  might  lie  by  and  make  no  controversy,  till  he 
had  got  a  sufficient  body  of  such  evidence.  The  evidence  was 
rejected  by  Alderson,  B.,  on  the  principle  that  the  commence- 
ment of  the  controversy  must  be  taken  to  be  the  arising  of  that 
state  of  facts  on  which  the  claim  is  founded  without  any  thing 
more.  (1) 

Chief  Justice  Mansfield,  in  his  judgment  in  the  Berkeley  Knowledge  of 

A.        •  •       ai_  J  ^  •*.•         ^  T        A     /w  mote  by  do- 

peerage  case,  after  givmg  the  same  definition  of  Its  mota,  clarant. 

spying,  that  the  line  of  distinction  was  the  origin  of  the  conr 
troversff  and  not  the  commencement  of  the  suit,  expressed  his 
opinipn  that  all  declarations  are  to  be  excluded  after  the  con- 
troversy has  originated,  whether  it  was  or  was  not  knoton  to  the 
witness ;  he  said,  if  an  inquiry  were  to  be  instituted  in  each 
instance,  whether  the  existence  of  the  controversy  was  known 
at  the  time  of  the  declaration,  much  time  would  be  wasted  and 
great  confusion  produced.  (3) 

In  one  case,  (3)  upon  a  question  of  boundary  between  two  ut  mota.  Ge- 
neral rights. 


(1)  Walker  «.  Beanchamp,  6  C. 
&  P.  553. 

(2)  4Campb.417.  PerAlderson, 
B.,  in  Walker  V.  Beauchamp,  6  C. 
&  P.  560.  Among  the  civilians  the 
following  distinction  prevailed  upon 
this  subject.  The  general  rule 
was,  as  with  us,  that  hearsay  post 
Utem  motam^  was  iDadmissiole  in 
questions  of  consanguinity,  as  well 
as  of  boundary ;  but  if  the  witness 
proved  that  he  heard  the  fact  in  a 
place  very  far  distant  from  that 
M  res  agitur  even  though  post 
Utem  motaniy  his  evidence  was  to  he 
admitted.  In  Mascardus  de  Proba- 
tionibus  (which  is  in  all  likelihood 
the  same  book  as  that  to  which 
Chief  Justice  Mansfield  refers,  (4 
Campb.  417,)  as  being  a  treatise  of 
great  learning,  entitled  De  Proba- 


tionibus,)  in  which  the  distinction 
between  ante  Utem  motam  and  post 
litem  motam  is  taken,  after  a  state- 
ment of  the  general  rule,  this  ex- 
ception and  the  reason  for  it  are 
thus  mentioned  :  "  Istud  autem 
quod  diximus,  debere  testes  depo- 
nere  ante  litem  motam,  sic  est  ac- 
cipiendum  ut  verum  sit,  si  ibidem, 
ubi  res  agitur,  audierit :  at  si  alibi 
in  loco  qui  longissime  distaret  sic 
intellezerit,  etiam  post  litem  motam, 
testes  de  auditu  admittuntur.  Lon- 
ginquitas  enim  loci  in  caus&  est  ut 
omnis  suspicio  abesse  videatur,  quae 
auidem  suspicio  adesse  potest,  quan- 
00  testis  de  auditu  post  litem  mo- 
tam, ibidem,  ubi  res  agitur,  deponit. 
Mascardus  Conclue,  410,  n.  5." 

(3)  NichoUs  V.  Parker,   Exeter 
Summer  Assizes,  1805,  14  East, 
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parishes  and  manors^  declarations  were  admitted,  although  the 
boundary  had  been  long  in  dispute  between  the  respective 
parishes  and  manors,  and  intersecting  perambulations  had  been 
made  both  before  and  after  the  declarations,  there  bong  no 
litigation  actually  pending  at  the  time.  The  rule  respediiig 
Ua  mota  does  not,  however,  appear  to  have  been  then  setded, 
and  it  may  be  doubted  whether  such  evidence  would  now  be 
admitted. 

In  a  case  at  nisipriut,  where  the  question  was,  whether  die 
occupier  of  a  particular  farm  was  liable  to  the  repair  of  a  public 
road,  and  to  prove  the  affirmative  an  award  was  produced, 
which  had  been  made  some  years  before,  when  tlie  same  ques- 
tion was  the  subject  of  dispute  between  a  former  occupier  and 
the  township  where  the  lands  were  situated,  the  evidence  was 
rejected  as  inadmissible.  **  The  very  submission,**  Mr.* Jus- 
tice Dampier  observed,  ''  shews,  that  the  question  was  then 
agitated  between  the  township  and  the  occupier  ;**  and  as  die 
account,  which  deceased  witnesses  might  have  given  to  the  ar- 
bitrator on  that  occasion,  could  not  have  been  received,  because 
the  declarations  were  made  post  litem  motam,  so  the  opinion  of 
the  arbitrator  formed  upon  such  testimony  could  be  entitled  to 
no  more  credit  (1) 


In  a  case,  where  an  ancient  presentment  of  a  homage  was 
produced,  according  to  which  the  juro.rs  purported  on  their 
oaths  to  have  considered  and  negatived  the  claim  of  a  free- 
holder of  the  manor,  after  hearing  the  evidence  produced  by 
him,   the  presentment  was  held  to  be  inadmissible,  on  the 


331,  n.  Le  Blanc,  J.,  in  this  case 
say^  "that  there  was  no  dispute  at 
the  time  respecting  the  right  of  the 
old  persons  making  the  declara- 
tions, at  least  no  litigation  pend- 
ing; so  that  these  persons  could 
not  be  considered  as  having  it  in 
view  to  make  evidence  for  them- 
selves at  the  time."  So  that  the 
Srinciple  was  admitted;  though 
oubts  may  be  entertained  as  to  it's 
having  been  properly  applied. 


(1)  R6Z9.Cotton,3Gampb.444. 
In  the  first  trial  of  the  Cambridge 
toU  case,  an  award  was  rejected  as 
evidence  of  the  reputation  of  tolls; 
and  also  another  award  was  rejected 
on  the  second  trial.  But  a  com- 
position deedf  reciting  the  award, 
was  received:  Brett  v.  Besles*  1 
Mo.  &  M.  418.  It  has  been  seen, 
that  verdicts  are  evidence  in  matters 
of-^reputation,  notwithstanding  they 
necessarily  occur  post  (item  moUm. 
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ground^  that  it  afqpeared  upon  it's  &oe  to  have  been  made  pott 
Utem  m&Uim*  (1) 

It  would  aeem  that  the  adnussibility  of  hearsay  evidence  Lumota  upon 

upon  a  difierent  controyersy,  will  depend  on  the  circumstancet  of  contm«ny. 
whether  the  point  as  to  which  the  evidence  is  material  was  in 
litigation,  or  whether  the  truth  of  it  was  assented  to  or  a»-  ^ 

sumed  by  both  the  contending  parties. 

In  the  case  of  Freeman  v.  PhUUpp8f{Z)  an  action  was  Subject  of  d«- 
brought  by  a  copyholder  against  the  lord  of  a  manor,  in  which  ]^^^,  °^^ 
the  copyholder  relied  upon  a  custom,  that  the  lord  could  not 
assess  a  fine  upon  filling  up  lives,  upon  copyholds  held  for 
life,  vritfaout  the  intervention  of  the  homage.  The  lord  gave 
in  evidence  the  proceedings  in  an  ancient  suit  brought  by  a 
copyholder  against  the  then  lord,  in  which  the  copyholder  in- 
sisted on  a  particular  custom  relative  to  the  filling  up  of  lives,  not 
bring  that  which  was  in  dispute  in  the  latter  suit,  and  through- 
out the  former  suit  no  mention  was  made  of  the  approbation  of 
the  homage  being  necessary.  The  Court  held,  that  there  was 
no  valid  objection  to  the  proceedings  being  given  in  evidence, 
because  the  lis  moia  was  not  on  the  very  same  point,  and  that 
the  proceedings  were  not  evidence  of  any  thing  affirmed  by  the 
witnesses,  but  were  material  on  account  of  what  the  witnesses 
omitted  to  declare,  that  is  to  say,  that  where  a  dispute  existed 
concerning  the  copyholder's  right  to  renew,  on  some  terms,  it 
was  never  made  a  term  that  the  fine  should  be  assessed  by  the 
homage.  In  the  case  of  the  Duke  of  Newcastle  v.  The  Hun- 
dred  of  Broxlowe,  (3)  orders  of  nuigistrates  at  sessions  were 
received  as  evidence,  of  reputation  concerning  the  point  whether 
Nottii^ham  Castle  was  situated  within  the  hundred;  for  al- 
though they  were  made  upon  controverted  matters,  there  was 
no  controversy  upon  that  particular  question. 

(1)  Bichards  v.  Batsett,  10  Bam.  missible,  though  adduced  againBt  a 
&  Cm8.  657.  person  standiag  in  pari  jure  with 

(2)  4  Manle  &  Selw.  493.     It  the    declarant,    (there   being   no 
would  seem  to  have  beem  asromed  privity  between  them.) 

in  this  case,  that  where  there  is  a         (3)  4  B.  &  Ad.  279. 
Um  moia,  declarations  will  be  inad* 
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Subject  of  de- 
claration 
litigated. 


In  a  late  claim  of  peerage,  a  private  pedigree^  which  had 
been  compiled  by  the  father  of  the  claimant  with  a  view  to 
support  a  claim  to  certain  estates,  and  laid  before  counsel  for 
that  purpose,  was  held  inadmissible  by  the  House  of  Lords,  as 
not  being  a  spontaneous  effusion,  but  made  for  a  particular 
object,  and  in  contemplation  of  litigation.  (1)  The  peerage  m  this 
case  was  claimed  through  the  mother  of  the  claimant,  and  not 
only  were  the  controversies  therefore  di&rent,  but  the  fether, 
who  compiled  the  pedigree,  never  could  have  had  an  interest  in 
the  present  claim.  It  also  appeared,  that  when  the  claim  was 
made  to  the  estates,  the  descent  was  taken  for  granted  on  both 
sides ;  but  their  Lordships  held,  that  the  parties  agreeing  in 
the  statement  made  no  difference,  as  it  might  be  equally  for  the 
interest  of  each  to  admit  a  particular  statement  though  con- 
trary to  truth. 


The  distinction  between  this  case  and  that  oS  Freeman  v.  PhU- 
Upps,  seems  to  be  that  in  this  case,  though  the  two  daima  were  es- 
sentially difierent,  yet  the  pedigree  or  subject-matter  of  thededa- 
ration  was  a  matter  litigated  in  both ;  whereas  in  the  other  case 


(1)  Slane  peerage,  printed  mi- 
nutes, 1830,  part  2,  p.  35,  and  part 
3,  p.  6.  A  private  pedigree  found 
among  the  papers  of  the  claimant'! 
family,  was  offered  in  evidence, 
but  it  appeared  that  it  had  been 
compiled  by  the  father  of  the  claim- 
ant, with  a  view  to  support  a  claim 
to  certain  estates.  The  counsel 
were  informed  that  a  pedigree,  to 
be  receivable,  must  be  a  spontane- 
ous efiiision;  that  if  made  for  a 
particular  object  in  contemplation 
of  litigation,  it  was  not  receivable 
in  evidence.  It  was  stated,  that 
the  father  of  the  claimant  who  made 
out  the  pedigree,  could  have  had  no 
interest  in  this  question,  as  he 
never  could  have  made  this  claim, 
because  the  claimant  claimed 
through  his  mother,  and  that  there 
had  not  then  been  any  proceedings 
iostituted  of  which  they  had  any 
knowledge.  The  counsel  were  in- 
formed, that  it  appeared  to  their 
lordships  that  this  could  be  re- 


ceived only  de  bene  ene,  the  matter 
requiring  further  consideratioo ; 
that  it  must  be  made  clear  that  the 
party  was  at  the  time  perfectly  ix^ 
dependent  as  to  any  matter  which 
might  be  decided  by  it.  It  after- 
wards, however,  was  proved  that 
this  pedigree  was  drawn  up  in  order 
to  lay  chum  to  property,  and  had 
been  laid  before  counsel;  and 
although  it  was  stated  that  the 
descent  was  taken  for  granted  on 
both  sides,  counsel  were  informed 
by  their  Lordships,  that,  if  a  per- 
son sat  down,  when  in  the  prospeet 
of  a  contest  for  property,  to  propose 
such  a  paper,  it  had  never  been  re- 
ceived; that  the  parties  agreeing 
in  the  statement  did  not  midie  any 
difference  as  it  might' be  equally  for 
the  interest  of  eacn  party  to  aamit 
a  particular  fact,  though  contrarr  to 
truth.  That  it  app^ured  to  their 
Lordships  this  paper  could  not  be 
received  on  the  present  evidence. 
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the  customs,  respecting  which  the  declarations  werCi  made  were 
not  only  different  in  the  different  suits,  but  in  the  ancient  suit 
the  qualifications  of  the  lord's  right  by  the  intervention  of  the 
homage  appeared  not  to  have  been  in  dispute,  but  to  have  been 
tacitly  negatived  in  the  understanding  of  both  plaintiff*  and 
defendant 


The  rule  before  mentioned,  that  "  the  words  given  in  evidence  DeclarttioBf 

11  •%     n*    •  t*    \  With  a  ▼law  to 

are  to  be  the  natural  entision  of  the  party,  upon  an  occasion  Aitnro  contro- 

where  his  mmd  stands  even,  without  bias,  to  exceed  the  truth  or  ^*^* 

to  fidl  short  of  it**  must  be  received  with  certain  limitations*  (1) 

For,  in  the  first  place,  declarations  will  not  be  invalidated, 

though  made  for  the  express  purpose  of  preventing  dbputes  in  a 

family.     Thus,  Lord  Mansfield  observes,  ''  I  have  known 

advice  given  to  a  father  and  mother  to  make  attested  declara^ 

tions  in  writing  under  their  hand,  of  the  precise  time  of  the 

birth  of  the  bastard  eigne  and  the  subsequent  marriage,  to 

prevent  controversy  in  the  family  touching  the  inheritance.**  (S) 

And  the  Judges,  in  their  answer  to  the  third  query  in  the 

Bericeley  peerage  case,  say  that  ''  an  entry  in  a  Bible  or  any 

other  book,  or  any  other  piece  of  paper  would  be  admissible, 

notwithstanding  it  was  proved  that  such  entry  was  made  by  a 

parent  for  the  express  purpose  of  establishing  the  legitimacy  of 

his  son,  and  the  time  of  birth,  in  case  the  same  should  be 

called  in  question  afler  his  father*s  death.**   They  add,  that  the 

particularity  of  the  entry  would  be  a  strong  circumstance  of 

suspicion ;  but  still  it  would  be  receivable,  whatever  the  credit 

might  be  to  which  it  was  entitled.  (3) 

.  Upon  this  subject,  Brougham,  Lord  Ch.i  observes  in  Mont" 
ion  V.  Attorney  Oeneral,  (4)  that  Lord  Mansfield*s  remarks  in 
Ooadright  v.  Moss^  sanction  the  doctrine,  that  the  having  a 
distinct  object  in  view  in  making  a  declaration,  by  parol  or  in 


(1)  2  Rnis.  &  MyL  159.  v.  Wade»  1   Myl.  &  Cr.,  M^a, 

(2)  Iq  Goodrigbt  V.  Moss,  591.  copies  of  a  mural  inscription  were 
And  lee  Monkton  v.  Att.  Gen.  2  held  not  liable  to  objection,  because 
Rom.  &  MyL  164.  at  the  time  they  were  made  there 

(3)  4  Camp.  418.  was  a  poesihilit^  of  a  controveray  at 

(4)  2  Rasa.  &  Myl.  164.  In  Slaney  some  future  period  contemplated. 


282  Hearsay  Evidence.  [Ch.  13. 

writing,  even  though  the  object  can  only  be  gained  by  after- 
wards using  the  declaration  in  evidence,  is  not  sufficient  to 
exclude  the  declaration.  If  the  feither  or  mother  make  a 
pedigree  for  the  purpose  of  preventing  disputes  in  the  fionily. 
Lord  Mansfield  said,  in  effect,  that  he  would  admit  that  pedigree 
in  evidence,  even  when  those  very  disputes  arise ;  because  it 
was  not  made  virith  a  view  to  their  own  interest,  but  to  preserve 
a  constat,  as  it  were,  on  record,  offsets  peculiarly  within  their 
knowledge,  (which  is  one  of  the  nudn  grounds  of 
such  hearsay  evidence)  and  thaf  the  observation  that  it 
made  for  the  purpose  of  settling  fiuiily  disputes,  and  may  not 
have  been  so  spontaneous  and  natural  as  some  of  the  dicta  of 
the  Judges  would  seem  to  require,  shall  only  go  to  it's  weight 
and  credit  with  the  jury,  and  shall  not  preclude  it's  admission 
by  the  Court 

Dcclaniioos  It  will  be    no    valid  objection  to  the  evidence,   on  the 

parijun.         gTound  of  bias,  that  the  party  making  the  declaration  may 


have  stood,  or  thought  he  stood,  in  pari  casu  with  the  party 
tendering  the  declaration.  And  although  the  parQr,  if  he  had 
been  living,  might  have  stood  in  the  very  situation  of  the  per- 
son who  tenders  his  declaration  in  evidence,  that  circumstanoe 
b  not  sufficient  to  exclude  it.(l)  The  reason  of  admit- 
ting the  evidence  in  these  cases  appears  to  be,  that  since 
competent  knowledge  is  required  -to  make  hearsay  receiv- 
able in  matters  of  tradition,  and  a  probability  also  of  the 
declarations  having  occurred  naturally  in  the  course  of  fiuniliar 
intercourse,  it  would  almost  dry  up  such  sources  of  information, 
to  require  further  an  absence  of  all  bias  on  the  subject  of  the 
declarations.  It  has  been  thought  to  be  some  safeguard,  suf- 
ficient at  least  to  warrant  the  admissibility  of  the  evidence 
upon  points  where  no  better  evidence  can  commonly  be 
expected,  that  the  declarant  could  derive  no  advantage  firom 


(1)  Per  ihe  Lord  Chancellor,  in  clearly    inadmissible    upon  other 

Moiikton  «.  Att.  Gen.,  2  Rasa.  &  grounds  there  was  no  warrani  for 

Mvl.  159,  160.    The  Lord  Chan-  saying  that  the  declarations  of  a 

ceUor  said, "  that  with  the  exception  person  in  pari  casu,  were  iuadmis- 

of  Drummond's  ease,  1  Leach,  Cr.  sible  in  cases  of  pedigree.*' 
C.  578,  where  the  evidence  was 
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his  own  statements,  and  that  there  was  at  the  time  no 
citing  cause  to  induce  him  to  depart  from  the  truth.  (1) 


Thus  the  declarations  of  a  person  entided  in  remaandefi  in  pedigree. 
stating  the  extinction  of  the  issue  of  persons  standing  in  the 
of  entail  between  her  and  the  then  possessor  of  the  estatCi 
held  admissible  for  the  plaintiff  claiming  through  her.  (S) 
And  ina  peerage  case  before  the  House  of  Lords,  awidowwas 
allowed  to  prove  the  declarations  of  her  deceased  husband,  in 
support  of  her  son's  title;  though  the  husband,  if  living,  would 
have  had  the  right  which  the  declarations  tended  to  establish.  (S) 
But  in  the  claim  of  Sir  Cecil  Bishopp  to  the  barony  of  Zouch, 
some  private  papers,  purporting  to  be  the  pedigree  of  Lord 
Zouch,  which  had  been  in  the  possession  of  a  deceased  lady, 
who  was  a  branch  of  the  fiunily,  were  held  inadmissible  by  the 
House  of  Lords,  it  appearing  that  this  lady  had  conceived 
herself  entitled  to  the  peerage  which  the  petitioner  claimed.  (4) 
It  is  probable,  however,  that  the  true  ground  of  rejection  was, 
that  the  pedigree  was  compiled  in  contemplation  of  a  claim. 


On  a  question  of  parochial  or  manorial  boundary,  the  decla-  in  matten  of 
rations  of  old  persons,  deceased,  are  admissible,  though  they  ^10^^?"* 
were  parishioners,  and  claimed  rights  of  common  on  the  wastes 
which  their  declarations  had  a  tendency  to  enlarge.  (5)  And 
in  like  manner,  on  a  question  of  a  parochial  modus,  it  is 
allowable  to  give  in  evidence  the  declarations  of  deceased 
parishioners  and  occupiers  of  lands  in  the  parish,  who  were 


'  (1)  It  is  said  by  tht  Court,  in  Har- 
wood  o.  Sims,  Wightw.  112,  that 
the  rejectiDg  of  evidence  of  pereone 
in  pari  hare t  would  cut  up  entirely 
all  eridence  of  reputation.  And 
see  the  reasons  of  the  Barons  in 
Moseley  v,  Davies,  11  Pr.  162,  and 
of  Granam,  B.,  13  Pr.  236.  In  the 
circumstances  of  absence  of  interest 
and  excitement  of  litigation,  the 
testimony  is  less  suspicions  iban 
that  which  is  ffenerally  given  on  a 
trial.  And  where  there  is  not  an 
open  examination,  as  in  the  proceed- 
ings of  Courts  of  Equity,  it  seems 


entitled  to  nearly  equal  weight 

(2)  Doe  d.  Tihnanv.Tarver,  Ry. 
&  Moo.  141. 

(3)  By  Lord  Tenterden,  C.  J., 
Ry.  &  Moo.  142.  Of  this  case  tiie 
Lord  Chancellor  observes,  in  Monk- 
ton  V.  Att.  Gen.,  2  Ross,  k  Myl. 
160,  "A  stronger  instance  of  simi- 
larity of  situation  can  hardly  be 
conceived,  and  this  case  certainly 
seems  to  go  a  great  way.*' 

C4)  Zouch  of  Haryngworth  peer- 
age printed  minutes,  1804,  p.  207. 

(5)  NichoUs  V.  Plurker,  14  East, 
331,  n. 
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lidble  to  pay  tithe.  (I)  For  although  the  testimony  of  these 
persons,  when  alivei  would  have  been  inadmissible,  on  the 
ground  of  interest,  this  objection  does  not  apply  to  their  decla- 
rations, since  they  are  not  evidence,  till  a  period  when  they 
are  no  longer  available  for  the  authors.  (2)  In  Create  ▼.  JSor- 
retif  (S)  certain  answers  of  conventionary  tenants  were  objected 
to,  as  not  being  admissible  against  the  freeholders  of  a  mancn*, 
to  whom  it  was  said  they  had  an  adverse  interest,  and  it  was 
contended,  that  all  the  cases  in  which  the  hearsay  of  copy- 
holders had  been  received,  related  to  questions  between  lord 
and  copyholder,  and  copyholder  and  copyholder.  (4)  The 
answers,  however,  were  held  to  be  admissible  evidence. 


Decltiatioof 

efdectawd 

pertoDt. 


Lastly,  it  is  a  qualification  to  which  evidence  of  reputation  i» 
subject,  that  it  cannot  be  received  so  long  as  the  declarant  is 
alive.    This  is  in  conformity  with  the  rule  which  requires  the 


(1)  Harwood  v.  Sime,  1  Wightw. 
112.  Moseley  v,  Davies,  11  Pr. 
I62y  180.  Deade  v.  Hancock,  13 
Pr.  226.  InMoaeley  v.  Daviea,  11 
Pr.  162,  it  was  said  by  Chief  Baron 
Richards,  that  the  witness  need  not 
specify  from  whom  he  heard  the 
declanitionsy  for  they  might  be 
strangers,  or  their  names  might  be 
forgotten.  In  this  case  the  princi- 
ple upon  which  declarations  of  per- 
sons in  pari  jtare  are  admissible, 
was  much  considered. 

(2)  Per  Graham,  B.,  13  Pr.  236, 
on  this  ground,  it  would  seem,  that 
the  declarations  of  deceased  corpora- 
tors, would,  before  the  change  of  the 
law,  have  been  evidence  in  support 
of  a  custom  to  exclude  foreigners, 
although  the  corporators  could  not 
have  Men  examined,  if  living.  Per 
Lord  Lyndhurst,  in  Dacres  v,  Mor- 
gan, 1  Cr.  &  J.  693.  In  Free- 
man V.  Phillipps,  4  Maule  &  Selw. 
491  >  respecting  a  copyhold  custom, 
the  Court  take  pains  to  shew  that 
the  ancient  depositions  which  were 
admitted,  were  of  persons  standinff 
in  pari  jure  or  eodemjure,  and  Loid 
Ellenborough  appears  to  have  con- 
sidered that  as  the  ground  of  their 
admissibility,  and  he  says,  that  in 


the  case  of  Leeds  Mills,  similar  de- 
positions were  received  as  the  de- 
positions of  persons  standing  in 
parijwre;  and  a  similar  doctrine  as 
to  Uie  privity  of  copyholders,  is 
adopted  by  Lord  Kenyon,  in  Reed 
V.  Jackson,  1  East,  356.  It  would 
seem,  however,  that  a  copyholder 
was  not  bound  by  the  dedaration  of 
a  copyholder  in  an  ancient  Butt,  still 
less  by  that  of  a  witness,  produced 
by  sucli  copyholder,  on  account  of 
his  standing  in  pari  jure  with  him- 
self, (there  being  no  privity  of  blood 
or  estate  provM) ;  but  on  account 
of  his  being  conversant  with  the 
facts  of  which  he  was  speaking. 
Neither  does  there  appear  to  be  a 
very  valid  distinction  as  to  the  prin- 
ciple of  the  admissibility  of  the  evi- 
dence, between  the  case  where  the 
ancient  declaration  of  a  copyholder 
is  used  affainst  a  modem  copy- 
holder, and  when  it  is  uaed  for  mm. 
See  Chapman  v.  Cowlan,  13  £ast» 
10. 

(3)  1  Cr.  M.  &  R  927,  the  point 
was  not  particularly  adverted  to  in 
the  judgment  of  the  Court. 

(4)  Roe  V.  Parker,  5  T.  R.  26. 
Chapman  V.  Cowlan,  13  East,  10. 
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best  evidence  to  be  produced.  The  examination  of  this  rule, 
in  a  subsequent  chapter,  will  afford  further  illustrations  of  the 
present  subject  (1) 


CHAPTER  XIV. 


HEARSAY   EVIDENCE  OF  ANCIENT   POSSESSION* 

XT  has  been  seen,  that  hearsay  evidence,  in  matters  of  private  ADdent  docu- 
interest,  not  affecting  any  public  or  general  interest,  is»  in  ^^Mooon. 
general,  inadmissible,  especially  where  the  matters  do  not 
involve  any  prescriptive  right.  But  the  admissibility  of  ancient 
documents,  purporting  to  constitute  a  part  of  transactions 
themselves,  to  which  the  party  against  whom  the  evidence  is 
produced  is  not  privy,  as  acts  of  ownership,  or  of  die  exercise 
of  right,  stands  upon  a  different  principle.  On  the  one  hand, 
the  documents  in  question  consist  of  evidence  which  is  not 
proved  to  be  part  of  any  res  gesUs,  because  the  only 
proof  of  the  transaction  is  the  documents  themselves;  and 
they  do  not  amount  to  complete  acts  in  themselves,  because 
they  might  have  been  finbricated,  or  might  never  have  been  acted 
upon.  Further,  the  effect  of  the  evidence  is  to  benefit  persons 
connected  in  interest  with  those  with  whom  it  originates,  and 
from  whose  custody  it  is  produced.  On  the  other  hand^ 
such  is  often  the  only  attainable  evidence  of  those  ancient 
acts  of  possession  which  are  of  great  weight  in  the  inves- 
tigation of  tides;  and  they  naturally  accompany,  and,  in- 
deed, constitute,  a  part  of  such  acts.  There  is  some  pre- 
sumption also  against  the  fabrication  of  instruments,  where 
they  refer  to  co-existing  subjects,  by  which  their  truth  might 
be  examined.  (2) 

(1)  The  doctrine  of  C.  B.  Richards  should  be  able  to  state  from  whom 

in  Mosdiey  v»  Davies,  11  Pr.  163,  m-  he  heard  the  declarations. 

pro,  3S4,  n.  eeems  to  require  some  (2)  See  per  Lord  Kenyon,    in 

limitation  in   this  respect.     The  Clarkson  v.  Woodbouse,  5  T.  R. 

Chief  Baron  there  says,  that  it  is  413,  n. 
not    necessary   that   the  witness 
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Henoe  ancient  documents,  purporting  to  be  a  part  of  trans- 
actions, and  not  a  mere  narrative  of  tbemi  are,  under  certua 
qualifications,  which  will  be  noticed,  receivable  as  evidence 
that  those  transactions  really  occurred.  And,  in  this  sense, 
the  documents  may  be  called  hearsay  evidence  of  ancient  pos- 
session. Such  evidence  is  very  commonly  adduced  in  pnc- 
tice  to  corroborate  modern  use  or  possession.  (1) 

Thus,  upon  a  question  as  to  the  right  of  a  lord  of  a  manor  to 
hold  certain  land  within  the  manor  firee  firom  common,  several 
counterparts  of  leases  found  among  the  muniments  of  the  lord 
<tf  the  manor,  and  from  which  it  appeared  that  the  land  had  been 
demised  by  the  lord  free  firom  common,  were  held  to  be  receivable 
in  evidence.  (2)  In  an  action  of  trespass,  upon  issue  joined  en 
a  plea  of  justification  by  virtue  of  a  prescriptive  right  of  fisberj 
appurtenant  to  a  manor,  old  licences  on  the  court  rolls,  and 
leases  granted  by  the  lords  of  the  manor,  in  consideration  of 
certain  rents,  to  fish  in  the  locus  in  quo,  were  held  to  be 
receivable  evidence.  Mr.  J.  Heath,  in  this  case,  observed, 
that  he  could  not  distinguish  the  licences  firom  old  leases,  wUdi 
were  always  received  in  evidence,  in  iavour  of  those  claiming 
under  the  lessors.  (3)  And  rent  rolls,  where  payments  have 
been  made,  are.  good  evidence.  (4) 


(1)  In  White  r.  Lisle,  4  Madd. 
214,  the  Vice  Chancellor  ai>pears  to 
have  considered  the  admissibility  of 
leases  as  pnrelv  a  question  ol  the 
admiflsibiutv  of  evidence  of  reputa- 
tioDy  depenoing  on  the  point  whe. 
ther  the  right  in  dispute  was  apnb- 
lic  or  private  right.  But  this  view 
does  not  appear  consistent  with  the 
effect  of  the  authorities. 

(2)  Clarkson  v.  Woodhouse,  5 
T.  R  412»  D.  3  Dougl.  189.  The 
Lord's  right  as  affecting  the  copy- 
holders,  would,  it  is  conceived,  have 
been  proveable  by  reputation.  Simi- 
lar leases  were  treiied  as  evidence 
of  reputation  in  Barnes  v.  Mawson, 
1  Maule  &  Selw.  78,  si^a.  In 
Leathes  o.  Newit,  4  Pr.  355.  8  Pr. 
562,  numerous  leases  were  read,  in 
order  to  shew  what  tithes  had  been 


demised  as  belonging  to  the  rector; 
and  see  as  to  the  recitals  in  leuei 
Fisher  v.  Graves,  3  Bag.  &  T.  tithe 
cases  1180. 

(3)  Rogers  v.  Allen,  i  Camriy. 
309.  In  this  case,  though  the 
ckim  was  institated  hy  a  hsd 
of  the  manor,  and  the  licences  wen 
fonnd  on  the  court  rdlls,  it  doee 
not  appear  that  the  right  daiiDed 
affected  anv  matter  of  genefal  in- 
terest, or  tnat  the  evidence  denred 
any  weight  from  beii^j^  need  ^ai■et 
copyholders  who  might  beboond 
by  the  contents  of  the  rolls.  Is 
Biddnlph  o.  Ather,  2  Wils.  23,  the 
Lord  proved  his  prescriptive  ligl^ 
to  wreck  partly  by  evidoioeofoid 
conrt  rolls. 

(4)  Woodnorth  v.  LoniCobksD, 
Bunb.180.  1  Bag.  &  Y.  tidie  caM 
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It  haa  been  questioned,  however,  whether  ancient  leases  are  Ancient^cu- 
proper  evidence  against  strangers,  of  the  boundary  of  the  pro*  of  boundary. 
perty  conveyed.  In  Clarksan  v.  Woodhoute,  (1)  Lord  Kenyon 
said,  that  the  case  before  him,  in  which  it  was  determined  that 
old  leases  were  receivable  to  prove  the  ftct  of  the  lord  of  a  manor 
granting  certain  land  free  from  common,  differed  from  the  case 
of  Lord  Pomfret  v.  Smithy  where  Lord  Pomfret  offered  a  lease 
by  himself  or  his  predecessor,  describing  the  premises  in  dis- 
pute as  lying  within  the  limits  of  Lord  Pomfret's  estate,  the 
question  being  on  the  boundaries.  (2)  But  on  reference  to 
the  report  of  that  case,  it  would  seem  that  no  part  c^the  lease, 
upon  the  admissibility  of  which  the  principal  question  arose, 
^plied  to  the  place  in  dispute,  but  only  the  words  of  an  exception 
contained  in  it;  and,  therefore,  it  was  contended  that  the  leaa^, 
not  containing  a  demise  of  the  lands  in  question,  was  not  evi* 
dence  of  an  apt  of  ownership,  but  only  shewed  that  the  lands 
were  excepted  by  a  description  injurious  to  the  right  of  a 
stianger,  against  whom  that  description  was  attempted  to  be 
used.  It  would  seem  that  an  ancient  lease  was,  under  the 
qualifications  to  be  mentioned,  evidence  of  an  act  of  ownership 


802.  In  Newbnrgh  v.  Newburgh, 
19  Vin.  Abr.  T.  b.  43,  it  was  held, 
that  old  rent  rolls  were  admis^le 
evidence  to  prove  fee  farm  rents,  for 
being  very  ancient,  it  wonld  not  be 
sapposed  they  were  made  with  a 
view  to  serve  the  present  parpose. 
In  12  Vin.  Abr.  A.  b.  66,  it  is  said 
a  rental  is  but  weak  evidence,  nn- 
lesB  payment  is  also  proved,  and 
net  8afficient|Mr  «e,  by  Comyns,  B., 
12  Vin.  Abr.  90,  pi.  14,  rentals  with- 
out  money  received  and  paid  upon 
tbem  are  nothing.  By'nndal,C.  J.^ 
in  Lancum  v,  LoveU,  6  C.  &  P.  441, 
aa  ancient  eoonterpart  of  feoffinent 
prodaoed  from  corporation  muni- 
ments was  rejected,  because,  no  rent 
bad  been  received  in  respect  of  the 
property. 

(1)  6  T.  R.  413,  n.  It  has  been 
seen,  however  that  parochial  des- 
criptions in  leases  are  evidence 
mon  qoestions  of  public  right, 
wnere  reputation  is  admissible, 
FlaztoQ  9.  Dare,  10  Bam.  &  Cress. 
17. 


(2)  The  case  of  Lord  Pomfret  v. 
Smith,  is  reported  in  6  Bro.  P.  G. 
440.  But  the  only  judgment  there 
reported  is  an  award  of  a  trial  at 
bar ;  the  order,  however,  perhaps 
imj^ed  that  their  Lordships  were 
dissatisfied  with  the  leases  havinff 
been  received  upon  a  former  triaL 
The  lease  adverted  to  in  the  text, 
was  dated,  A.  D.  1743.  And  the 
trial  took  place  in  1770,  the  descrip- 
tion being  contained  in  an  exception 
only,  prmif  of  possession  was  oat 
of  uie  question.  In  Prescot  v.  Phi- 
lips, briefly  noticed  in  2  Evans's 
Pothier,  292,  the  Court  of  King^s 
Bench  appear  to  have  rejected  evi- 
dence 01  the  description  of  lands 
contained  in  an  old  deed.  Sir  D. 
Evans  argued,  apparently  with  rea- 
son, that  the  presumption  ought  to 
have  been  against  the  snpixMition 
of  a  fictitious  description  being  in- 
serted of  a  co-existing  subiect, 
which,  at  the  time,  would  speak  for 
itself. 
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Maps. 


over  every  parcel  of  property  contained  within  the  deaofqition 
of  the  lease ;  though,  from  the  nature  of  documents  of  this  de- 
scription, the  evidence  which  such  a  lease  afforded  as  to  bound- 
ary  might  be  entitled  to  less  weight  than  the  evidence  to  be 
derived  from  it  upon  other  points ;  as,  for  example,  that  the 
land  was  not  subject  to  a  right  of  common. 

A  map  annexed  to  a  deed,  seems  to  stand  on  the  same  foot- 
ing as  a  description  contained  in  the  deed  itself,  and  to  be 
admissible  in  evidence,  where  it  is  part  of  the  act  by  which 
property  is  to  be  conveyed.  (1) 


But  where  a  map  or  survey  is  not  connected  with  any  act  of 
ownership,  it  would  appear  to  be  inadmissible  evidence  to 
prove  the  parcels  of  an  estate;  at  least  so  fiur  as  respects  the 
principle  of  evidence  under  consideration.  (2) 

Proof  of  acting      Evidence  of  the  nature  under  consideration,  can  only  be  re- 
the^l^S^^tt.  ceiled  subject  to  several  qualifications.     In  the  first  place, 

some  acting  with  reference  to  the  documents,  is  required  to  be 
shewn,  if  the  nature  of  the  case  admits  of  it  In  the  case  of 
Clarkwn  v.  fToodhotue,  (3)  the  trial  took  place  A.  D.  1793i 
and  the  three  leases,  which  were  produced,  were  respectively  of 
the  dates  A.  D.  1670,  1702,  17S0.  As  to  the  two  oldest  of 
them,  the  Court  ruled  that  their  antiquity  rendered  it  unnecessary 


(1)  Gilb.  Ev.  3d  edit.  78,  cites 
Yates  e.  Harris,  Hil.  Asa.  1703, 
where  an  old  map  of  lands  waa 
allowed  in  evidence,  which  came 
along  with  the  writiaip,  and  agreed 
with  the  boundaries  in  an  ancient 
purchase.  See  also  1  Str.  95,  n., 
last  ed.  4  Nev.  &  M.  81.  1  Lord 
Ravm.  734.  The  ease  as  stated  in 
Gilbert  is  involved  in  conaiderable 
obscurity.  See  Doe  v.  Laken,  7 
C.  8c  P.  481.  Wakeman  o.  West, 
7  C.  &  P.  479. 

(2)  Anon.  1  Str.  95.  Bridgman 
r.  Jennings,  1  Lord  Raym.  734. 
B.  N.  P.  283.  PoUaid  o.  Scott, 
Peake,  18,  by  Lord  Kenyon.  See 
Wakeman  ©.  West,  7  C.  &  P.  479. 


Doe  0.  Laken,  7  C.  &  P.  481.  Doe 
v.Seaton,  I  N.&M.81.  Denniioa 
v.Elsley,  2  Eag.  &  Y.,  tithe  caiM, 
1396,  n.,  evidence  derived  from  t 
map  rejected,  12  Vin.  Abr.  90,  pL 
12.  muvey  books  of  a  manor, 
which  are  ancient,  unless  signed  by 
the  tenanta,  or  unlesa  they  appear  to 
be  made  at  a  Court  of  Surrey,  an 
only  private  memorials.  Mape  am 
sometimes  admissible  as  public  do- 
cumentary evidence,  or  in  thenatDre 
of  admisaions  by  parties,  who  am 
privies  to  the  makers,  or  upon  ii» 
ground  of  their  relating  to  mattem 
of  public  interest. 

(3)  3  Doug.  5  T.  R.41S,  n. 
p.  287. 
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because  it  was  not  likely  to  be  practicable  to  prove  possession 
under  them.  The  most  recent  lease  was  rejected  at  the  trial.  In 
Rogers  v.  AUen^  (1)  leases  were  produced,  which  bore  date  from 
the  year  1661,  downwards  to  the  end  of  the  seventeenth  century, 
and  the  cause  was  tried  A.  D.  1808.  Heath,  J.,  ruled  that  it 
was  not  necessary  to  prove  payment  under  the  licenses,  as  they 
were  of  such  an  ancient  date,  it  could  not  reasonably  be  sup- 
posed that  evidence  of  such  payments  was  still  preserved.  (^) 


But  where  unexceptionable  evidence,  of  enjoyment  referrible 
to  the  document,  may  reasonably  be  expected  to  be  found,  it  is 
required  to  be  shewn.  (3)  And  proof  of  acting  with  respect  to  the 
documents,  which  are  produced  as  evidence  of  actsof  ownership, 
is  always  scrupulously  required,  even  in  cases  where  traditionary 


(1)  I  Campb.  311. 

(2)  There  appears  to  be  a  mate- 
fial  distiDCtion  between  evidence 
of  enjoyment  under  leases  by  the 
lessees,  and  evidence  of  payment  of 
rent.  This  distinction  is  some- 
times very  important,  where  subse- 
quent inquiries  are  made  respect- 

*  inff  the  parcels  of  the  lease.  Thus, 
where  leases  of  rectories  include 
tithes  claimed  by  the  vicar,  it  seems 
to  make  an  important  difference, 
whether  the  lessee  has  enjoyed  the 
tithes  claimed  by  the  vicar,  or  whe- 
ther he  has  omy  paid  rent  gene- 
rally on  his  lease.  For  it  woiQd  be 
themterest  of  the  lessee,  as  well  as 
of  the  lessor  to  have  the  parcels 
stated  as  amply  as  possible ;  and 
where  the  rights  are  often  so  inter- 
mingled as  those  of  rector  and 
vicar,  the  leases  of  the  rectory  maj 
often,  in  general  terms,  include  vi- 
carial tithes,  without  any  imputa- 
tion  of  fraud,  especially  where 
common  forms  and  precedents  are 
often  followed,  as  in  leases  of  crown 
rectories.  In  tithe  suits,  however, 
ancient  leases  of  rectories  have  fre- 
quently been  admitted  as  evidence 
of  the  parcels,  merely  upon  proof,  of 
rent  being  received,  appearing  by  the 
minister's  accounts.  Collins  o.  Gres- 
ley,  by  Park,  J.,  Derhy  Sum.  Ass. 
1833.  Per  Lyndhurst,  C.  B.,  on 
motion  for  a  new  trial. 

(3;  In  Alcock  v.  Cook,  tried  be- 
fore Tindal,  C.  J.,  at  Guildhall,  it 


was  sought  to  prove  a  particular 
district  parcel  of  a  certain  manor,' 
and  evidence  was  given  from  the 
rates  of  certain  persons  within  that 
district  having  been  fined  and  pre- 
sented. But  the  Chief  Justice  re- 
jected the  evidence,  because  it  was 
not  proved  by  the  steward's  en- 
try, that  the  fines  had  been  paid. 
In  Plaxton  v.  Dare,  10  Bam.  & 
Cress.  19f  where,  in  order  to  prove 
parochiality,  certain  rates  were 
given  in  evidence.  Lord  Tenterden 
observed,  "assuming  that  it  was 
necessary  to  prove  payment  of  the 
rates,  there  was  evidence  of  such 
payment"  In  the  case  of  pri- 
vate leases,  evidence  of  the  re- 
ceipt of  rent,  shewn  by  the  en- 
tries of  the  lessor,  appears  to  be 
excluded  by  the  case  of  Outram 
r.  Morewood,  5  T.  R.  121.  And 
it  would  seem,  that  entries  of  pa^r- 
ments  by  a  corporation  in  their 
own  books,  are  equally  excluded. 
Marriage  v,  Lawrence,  3  B.  &  A. 
142 ;  entries  that  certain  persons 
had  been  fined,  and  had  paid  their 
fines.  On  the  first  trial  of  the 
Cambridge  toU  case,  an  ancient 
schedule,  produced  from  amon^  the 
muniments  of  the  Corporation  of 
Cambridge,  was  held  to  be  inad- 
missible, because  it  was  not  pro- 
perly connected  with  the  actual 
collection  of  the  toUs.  This  defect 
was  supplied  upon  the  second  trial, 
Brett  V,  Beales,  1  M.  &  M.  419. 

U 
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evidence  is  receivable,  if  the  document  purport  to  have  been 
made  post  Utem  moiam.  Thus,  upon  a  question  concerning  the 
right  of  the  corporation  of  Cambridge  to  receive  toll^  an 
award,  whereby  the  freemen  of  Northampton  were  discharged 
of  toll  at  Cambridge,  in  consideration  of  an  annual  pajnnent 
by  the  corporation  of  Northampton  to  the  corporation  of 
Cambridge,  was  considered  as  inadmissible  in  evidence,  on 
the  ground  that  payment  of  the  composition  had  not  been 
proved.  (1) 


Proof  of  mo' 
dern  enjoj- 
rnent. 


But  where  it  cannot  be  expected,  that  proof  of  acting  with 
reference  to  the  documents  should  be  afibrded,  it  is  re- 
quired that  some  acts  in  modem  times  with  reference  to  similar 
documents,  should  be  proved,  or  .that  modem  possession  or 
user  should  be  corroborative  of  the  ancient  documents.  In  the 
case  of  Clarkson  v.  Woodhouse  (S)  before  mentioned,  other 
evidence  of  title  was  given  besides  the  leases.  And  in 
Rogers  v.  AUen^  above  stated,  (3)  Heath,  J.,  observed,  that  to 
give  any  weight  to  the  licenses  produced  in  that  case,  it  must 
be  shown  that,  in  later  times,  payments  had  been  made  under 
licenses  of  the  same  kind,  or  that*  the  lords  of  the  manor  had 
exercised  other  acts  of  ownership  over  the  fishery,  which  had 
been  acquiesced  in. 


Another  qualification,  to  which  the  admissibility  9f  this  species 
of  evidence  is  subject,  relates  to  the  custody  of  the  documents. 
But  this  will  be  more  properly  considered  in  the  part  of  the 
Work,  which  relates  to  the  proof  of  written  instruments.  (4) 


(1)  Brett  V.  Beales,  I  M.  &  M. 
418.  On  the  production  of  the 
corporation  books,  it  appeared  that 
the  treasurer  of  the  corporation  had 
not  charged  himself  with  the  re- 
ceipt of  the  money,  but  had  only 
returned  it  in  arrear.  On  a  pre- 
vious trial  of  the  same  case,  an 
award  was  rejected,  because  it  had 
not  been  acted  on.  1  M.  &  M.  p. 
416. 

(2)  Vide  supra,  p.  288. 

(3)  Vide  supra,  p.  289,  payment 
of  rent  under  leases  for  the  last 
forty  years  was  proved  in  this  case. 


And  see  as  to  the  point  that  entries 
in  ancient  corporation  books  are 
not    generally    evidence    against 
strangers,  Atty.  Gen.  v.  Corpora- 
tion of  Warwick,  4  Russ.   222. 
Lancum  v,  Lovell,  6  C.  &  P.  441. 
Marriage  v.  Lawrence,  3  B.  &  A. 
142.    Hill  v.  Manchester  W.  W. 
5  B.  &  Ad.  875.    And  see  as  to 
persons  manufacturing  evidence  in 
their  own  favor,  R.  v.  Debenham, 
2  B.  &  Ad.  186.    Glynn  v.  Bank  of 
England,  2  Ves.  43. 
(4)  Po«/,  part  2.  Clarkson  V.  Wood- 
house,  5  T.  R.  412,  n.  3.  Doug.  189. 


Ch.  15.]  Dying  Declarations.  291 


CHAPTER  XV. 


OP   DYING   DECLARATIONS. 


M.  HE  rule  whicU  excludes  hearsay  evidence  has  been  relaxed, 
in  certain  cases,  where  the  information  has  been  given  by  a 
deceased  person  under  the  immediate  apprehension  of  death.  It 
seems  formerly  to  have  been  considered,  that  such  evidence  was 
admissible  on  the  ground,  that  the  circumstances,  under  which 
the  information  was  imparted,  were  a  guarantee  of  its  truth, 
sufficient  to  make  it  safe  for  juries  to  derive  their  conclusions 
from  such  a  source.  It  is  obvious  that  this  principle  would 
apply,  though  perhaps  with  unequal  force,-whatever  were  the 
subject  matter  of  the  declaration ;  but  according  to  later  autho- 
ritiesy  it  is  now  established,  that  dying  declarations  are  receivable 
only  Upon  some  particular  subjects  of  inquiry.  The  admissi- 
bility therefore,  of  the  evidence  depends,  in  some  measure,  on 
grounds  similar  to  those  which  have  been  already  considered ; 
and,  in  some  degree,  on  the  peculiar  solemnity  attending  the 
communications. 


# 


In  a  recent  case  in  the  Court  of  Exchequer,  which  has  been  in  civil  cases. 
before  noticed,  (1)  and  in  which  it  was  held  that  evidence 
could  not  be  given  of  the  declarations  of  a  Subscribing  witness 
to  a  deed,  tending  to  show  that  he  had  forged  or  fraudu- 
lently altered  the  deed,  the  authorities  for  admitting  dying 
declarations  were  much  considered.  These  authorities  are 
two  only  in  number,  and  although  they  had  been  spoken 
of  by  Judges  occasionally  with  approbation,  they  do  not  ap- 
pear to  be  supported  by  the  deliberate  judgment  of  any  Court 
Upon  a  review  of  the  circumstances  and  grounds  of  those 
decisions,  as  pointed  out  in  the  judgment  of  the  Court  of 
Exchequer,  and  having  regard  to  the  manner  in  which  their 

< 
(1)  Vide  npra,  p.  33.    Stobart  v.  Dryden,  1  M.  &  Wei.  615. 
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authority  is  impugned  by  that  judgment,  it  may  be  considered 
at  least  very  doubtful  whether  dying  declarations  would  at  the 
present  day  be  receivable  in  any  civil  case. 

Upon  what  Previously  to  this  case,  it  had  been  the  leaning  of  the 

Civil  cascc  Courts  in  late  times,  to  pay  regard  to  the  subject  matter  of 
dying  declarations,  and  to  confine  the  admissibility  of  dy- 
ing declarations  to  the  narrowest  principles,  upon  which 
the  two  authorities,  referred  to,  could  be  rested.  In  one  of 
these  caes  the  declaration  of  a  subscribing  witness  to  a 
bond,  who  in  his  dying  moments  begged  pardon  of  Heaven 
for  having  been  concerned  in  forging  the  bond,  was  admitted 
by  Mr.  Justice  Heath  (1)  as  evidence  of  the  forgery,  on  the 
authority  of  Wright  on  the  demise  of  Clymer  v.  Liitler,  (2) 
where  similar  evidence  of  a  dying  confession  by  a  subscribing 
witness  to  a  will  had  been  received  by  Chief  Justice  Willes, 
and  afterwards  approved  of  by  the  Court  of  King's  Bench.  But 
in  an  action  of  ejectment,  it  was  determined  that  the  dying  de- 
clarations of  a  person  as  to  the  relationship  between  the  lessor 
of  the  plaintifi*  and  the  person  last  seized  of  the  premises  in 
question,  (the  deceased  not  being  a  relation  of  the  parties,) 
could  not  be  received  in  evidence.  (3) 

(1)  Cited  by  Lord  Ellenborough,  Chancery  Proceedings^  published 
in  Aveson  v.  <  Lord  Kinnaird,  6     by  the  Kecord  Commission,  voL  L 

V     East,  195.  p.  47. 

(2)  3  Burr.  1244.    1  W.  Black. 

346,  S.  C.    See  4  Bam.  &  Aid.  54.  John  Broum  v.  the  Widow  qf 
The  state  of  mind  of  the  deceased  James  Lord  Say. 
as  to  his  hopes  of  recovery  was  not      Calendars  of  Proceedings  in  Chan- 
much  inauired  into ;  the  declaration  eery,  vol.  1,  p.  47- 
was  maae  three  weeks  before  his  Bill  to  set  aside  a  release  of  lands 
death.  made  by  duress  of  imprison- 

(3)  Doe  d.  Sutton  r.  Ridgway,  ment  to  the  Lord  Say,  who, 
4  Bam.  &  Aid.  53.  In  the  reign  of  '  just  before  he  was  put  to  death 
Henry  VL  the  dying  declaration  of  by  Jack  Cade,  confessed  the 
Lord  Say  before  being  put  to  death  wrong  he  had  done  the  plain- 
by  Jack  Cade,  that  he  Had  obtained  tiff,  and  desired  his  confessor 
a  release  of  certain  lands  bv  duress,  to  urge  his  wife  to  make  retti- 
and  stating  his  desire  to  nis  con-  tntion. 

fessor  that  he  should  urge  his  wife  And  aftward  the  same  lord  Say 

to  make  restitution  to  the  party  knowyng  hymself  to  be  pntte 

wronged,  was  afterwards  made  the  to  deth  oy  that  horrible  and 

foundation  of  a  suit  in  Chancery  crewell  tretour   Jakke   Ckde 

against  the  widow  for  the  purpose  opunly    knowlechid     among 

of  setting  aside  the  release.    The  other  eztorcions  this  matter  .- 

bill  is  printed  in  the  Calendar  of  requiring  and  charcfaying  a 
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Mr.  Justice  Heath  is  said  to  have  admitted  the  evidence  in 
the  first  mentioned  of  the  above  cases  on  the  ground  that  "  if 
the  subscribing  witness  could  have  been  produced  on  the  trial 
to  prove  his  handwriting  to  the  bond,  he  might  have  been 
cross-examined  as  to  the  fact ;  so  his  declaration  as  to  the 
ikct  might  also  be  proved  in  contradiction  to  a  presump- 
tion of  the  due  execution  of  the  bond  from  the  proof  of  his 
handwriting  as  a  subscribing  witness.**  (I) 

And  Lord  Mansfield,  in  Ch/mer  v.  Littler^  observed,  that  the 
fiict  came  out  of  the  defendants'  own  examination,  to  discredit 
their  own  evidence,  arising  from  the  proof  of  the  deceased's 
handwriting,  and  that  they  made  no  objection  to  it  at  the  trial. 
But  that  even  though  it  had  been  upon  the  examination  by  the 
plaintifiT  (especially  as  the  instrument  was  all  written  and  wit- 
nessed by  him,  and  it  gave  the  premises  in  question  to  his 
wife),  as  the  account  was  a  confession  of  great  iniquity,  and 
as  he  could  be  under  no  temptation  to  say  it,  but  to  do  justice 
and  ease  his  conscience,  the  evidence  was  proper  to  be  left 
to  the  jury.  Abbot,  C.  J.,  in  commenting  upon  these 
two  decisions,  observed,  that  the  declarations  amounted  to 
a  confession  by  the  party  himself  of  a  very  heinous  ofience 
which  he  had  committed,  and  drew  a  distinction  between  it 
and  the  case  before  him,  {Rex  v.  Mead)  when  the  dying  de- 
claration of  the  prosecutor  was  for  the  purpose,  not  of  accusing, 
but  of  clearing  himself.  (2)  And  Mr.  Justice  Bayley  in  comment- 


chapeleyn  called  Thomas  Old-  to  be  part  of  the  duty  of  the  coro- 

hall  thenne  bejmff  his  confes-  ner  to  come  to  see  not  only  one 

sour  that  he  shnld  do  his  feith-  slain  by  felony,  or  by  accident,  but 

full  labour  to  the  wife  of  the  also  a  person  severely  wounded, 

said  lord  Say  that  your  said  whose  hfe  was  despaired  of,  and  to 

besecher  spaly  myght  have  re-  cause  a  jury  to  be  summoned  on 

stitucion  ana  reformacion  of  both  those  occasions.     Mr.  Bar- 

the  said  wrongis  and  oppres-  rington  observes,  that  the  atten- 

sions  in  this   matter  to  nym  dance  of  the  jury  in  the  latter  case 

'done.  was  to  preoent  the  dying  words  of 

'  the  wounded  person  from  being 

There  is  another  instance  in  the  evidence.       Observations  on  the 

same  reign  of  a  dying  declaration  Statutes,  p.  109. 

forming  the  ground  of  an  applica-  (1)  6  East,  195. 

tion  to  Chancery  for  the  restitution  (,2)  2  Barn.  &  Cress.  607.    In 

of  plate,  tbidf  p.  50.    It  is  worthy  a  criminal  case,  where  the  declara- 

of  remark,  that  by  the  Statutum  tion  related  to  the  declarant's  own 

Walliae,  12  Ed.  1,  it  is  expressed  death,  it  has  been  received,  though 
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ing  upon  the  same  decisions,  obsenred, ''  that  the  admbsibility 
of  the  evidence  in  those  cases  seemed  to  be  founded  on  the  dr- 
cumstance,  that  the  deceased  must  have  been  called  as  a  wit- 
ness if  he  had  been  alive,  and  it  would  then  have  been  com* 
petent  to  prove,  by  cross-examination,  his  declarations ;  and 
that  the  party  ought  not,  by  the  death  of  the  witness,  to  be 
deprived  of  obtaining  the  advantage  of  such  evidence."  (1)    * 


Upon  what 
suDJects. 

Criminal 


Of  late  years,  the  Courts  have  shown  a  disposition  to  re- 
strict the  admissibility  of  dying  declaration9  even  in  criminal 
cases ;  and  a  jmnciple  appears  to  have  been  gradually  es- 
tablished, which  is  apparently  founded  on  the  neeettity  of  re- 
sorting to  this  species  of  evidence,  where  the  injury  inflicted  on 
a  party  occasions  his  death ;  it  being  commonly  found,  that  in 
snch  cases  there  is  litde  otheir  available  evidence  to  be  dis- 
covered. A  nile  has  been  accordingly  laid  down,  that  dying 
declarations  are  admissible  only  where  the  death  of  the  person, 
who  made  the  declaration,  is  the  subject  of  the  charge,  and  where 
the  circumstances  of  the  death  are  the  subject  of  the  dying  dcda- 
ration.  (2)  It  may  be  observed  that,  independently  of  the  so- 
lemnity of  the  occasion  upon  which  the  communication  is  made, 
the  subject,  in  such  cases,  is  one  upon  which  the  declarant 
has  peculiar  means  of  knowledge,  and  the  declaration-  in  many 
instances  is  similar  in  it's  nature  to  those  verbal  statemraU 
which  are  admissible  as  original  evidence.  (3) 


its  tendency  was  to  exculpate  the 
deceased  from  a  crime.  Tinkler's 
case,  1  East's  P.  C.  356.  Formerly 
the  dying  declaration  of  a  pauper 
respecting  his  settlement  (though 
a  question  involving  law  as  weU  as 
feet)  was  held  admissible  by  the 
King's  Bench,  but  at  that  period 
general  declarations  as  to  this  fact 
seem  to  have  been  allowed.  Rex 
V.  Bury,  Cald.  486.  Appotun  r. 
Dunswdl,  3  Bott.  80.  The  rule  is 
now  established  |that  such  declara- 
tiona  are  inadmissible.  Rex  v.  Ferry 
Frystone,  2  East,  54.  Rext;.  Chad- 
derton,  ih.  27.  Rex  r.  Ahergwijly, 
ib.  63. 
(1)  In  Doe  r.  Ridgway,  1  Bkrn. 


&  Aid.  55,  and  see  per  Bayley,  B., 
in  Chambers  v.  Bemasconi,  1  Gr- 
&  J.  457. 

(2)  By  Lord  Tenterden,  in  Bex 
V.  Mead,  2  Bam.  &  Cress.  607.  If 
a  party  accused  himself  by  his 
dyinff  declaration,  that  declaration 
would,  perhaps,  be  evidence  in  cri- 
minal or  even  civil  proceedings- 
See  per  Lord  Tenterden,  ib.  Bay- 
ley,  J.,  remarks,  that  in  Tinkler's 
case,  htfra,  p.  296,  the  dying  de- 
clarations were  diose  of  the  party 
who  had  received  poison.  4  Ban. 
&  Aid.  55. 

(3)  See  R.  u.  Foster,  6  C  &  P. 
325. 


Ch.  16.] 


Dying  Declarations. 


295 


Where  a  prosecution  was  for  administering  drugs  to  a 
woman  pregnant  but  not  quick  with  child,  with  intent  to  pro- 
cure abortion,  her  dying  declarations  were  held  inadmis- 
sible. (1)  So  in  trials  for  robbery  the  dying  declarations  of 
the  party  robbed  have  been  rejected.  (2)  And  in  an  indict- 
ment for  perjury,  it  was  held  that  the  dying  declarations  of 
the  prosecutor  could  not  be  used,  in  showing  cause  against  a 
motion  for  a  new  trial,  nor  could  they  have  been  received  in 
evidence  at  the  trial.  (3) 

It  would  seem  that  the  declaration  of  a  deceased,  in  favour  Favorable  to 
of  a  party  charged  with  his  death,  are  admissible  equally  as  P*^**®'* 
where  they  operate  against  him.  (4) 

But  it  would  appear,  from  the  authorities,  that  it  was  not  so 
much  the  subject  of  the  declaration  as  the  peculiar  solemnity 
under  which  it  was  delivered,  that,  originally  at  least,  occasioned 
the  relaxation  of  the  rule  which  excludes  hearsay.     Such  de-  Absence  oi  in- 
clarations,  says  Lord  Chief  Justice  Eyre,  are  made  in  extremity,  ^^^^' 
when  the  party  is  at  the  point  of  death,  and  when  every  hope 
of  this  world  is  gone,  when  every  motive  to  falsehood  is  si- 
lenced, and  the  mind  is  induced  by  the  most  powerful  consi- 
derations to  speak  the  truth;  a  situation  so  solemn,  and  so  Impending r»- 
awful,  he  observed,  is  considered  by  the  law  as  creating  an  ob- 
ligation  equal  to  that  which  is  imposed  by  a  positive  oath  ad- 
ministered in  a  Court  of  Justice.  (5) 


(1)  By  Baylev,  J.,  Rex  v.  Uutch- 
insoD,  2  Bam.  &  Cress.  608,  n.  (a.) 

(2)  By  Bayley,  J.,  oa  the  North- 
ern Spring  Circuit,  1822.  By  Best, 
C.  J.,  on  the  Midland  Sprinff  Cir- 
cuit, 1822,  and  by  Bolland,  B., 
Rex  V.  Lloyd,  4  Carr.  &  Payne, 
233.  The  rale  however,  has  only 
been  settled  of  late  years.  In 
Dnunmond's  case,  1  Leach,  378, 
the  prisoner  was  charged  with 
robbery,  and  it  does  not  seem  to 
have  been  thought  that  the  decla- 
ration was  inadmissible  on  this 
account,  as  it  formed  no  part  of 
the  ground  of  rejection ;  the  decla- 
ration, however,  of  the  convict, 
went  to  accuse  himg^.  vide  supra, 


p.  294,  n.  2.  In  Scotland,  on  a  charge 
of  abduction,  the  dying  declaration 
of  the  woman  as  to  the  offender, 
was  admitted  both  on  his  trial  and 
afterwards  on  that  of  his  accom- 
plice. Hume's  Commentaries,  vol. 
2,  p.  228,  et  seq.  extracts  from 
which  are  given  in  16  Howell's  St. 
Tr.  27,  n. 

(3)  Rex  V.  Mead,  2  Barn.  &  Cress. 
605. 

(4)  Rex  V.  Scaife,  1  M.  &  Ro. 
551. 

(5)  In  Woodcock's  case,  1  Leach, 
502,  and  the  Court  in  Drummond's 
case,  1  Leach,  337,  sa^,  that  "  the 
principle  on  which  this  species  of 
evidence  is  received  is,  that  the 
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Idea  of  future 
state. 


BeUef  and 
MDM  of  future 
ftate. 


Although  it  appear  that  the  deceased  contemplated  the 
prospect  of  inevitable  and  almost  immediate  death,  yet  if  it  also 
appear  that  he  had  not  an  idea  of  a  future  state,  his  declara- 
tions will  be  inadmissible  ;  for  a  principal  ground  of  the  ad- 
missibility of  such  evidence  is  the  supposed  deep  impressioii 
of  having  shortly  to  render  up  an  account  to  his  Maker.  (1) 
Accordingly  the  dying  declaration  of  a  child,  aged  four  yean, 
was  rejected,  because  it  was  considered  that  however  preco- 
cious her  mind,  she  could  not  possibly  have  any  idea  of  a 
future  state.  (2)  Upon  the  same  principle,  it  would  seem 
to  be  allowable  to  show,  that  the  deceased  was  not  of  a 
character  likely  to  be  impressed  by  a  religious  sense  of  approadi- 
ing  death. 


£(^aiva1ent  to 
liyiDg  testi- 
mony. 

Attainted  con- 
vict. 


Upon  the  ground  that  dying  declarations  are  said  to  be  re^ 
ceivable,  because  from  the  circumstances  under  which  they  are 
delivered  they  are  equivalent  to  the  evidence  of  a  living  wit- 
ness upon  oath,  the  dying  declarations  of  an  attainted  convict 
have  been  rejected,  as  he  could  not  have  been  admitted  to  give 
evidence,  if  he  had  been  living.  (3) 


Accomplice. 


But  as  the  evidence  of  an  accomplice  is  admissible 
against  a  person  indicted  for  the  crime  in  which  he  has 
participated,  the  dying  declaration  of  a  person,  who  may 
have  been  particeps  criminis  in  an  act  which  occasioned 
her  own  death,  were  received  in  evidence,  upon  an  indictmeDt 
for  the  murder  of  herself  against  a  person  as  principal,  and 
also  as  accessary  before  the  fact.  (4) 


mind,  impressed  with  the  awfiil 
idea  of  approaching  dissolution, 
acts  under  a  sanction  equally  pow- 
erful with  that  which  it  is  pre- 
sumed to  feel  by  a  solemn  appeal  to 
God  upon  oath." 

(1)  Per  Park,  J.,  in  Rex  v.  Pike, 
3  Carr.  &  P.  598. 

(2)  Rex  V.  Pike,  3  Can.  k  P. 
598,  by  Park,  J.,  and  Parke,  J. 

^3)  Dnimmond's  case,  1  Leach, 
337.     Vide  vrfra,  chap.  iv.  DiiqvM-  * 
hficaticfn  from  If^amy,    And  yet  a 
pardon  will  render  the  convict  a 
competent  witness,  even  in  those 


cases  where  conviction  disqualifies 
a  man  from  being  a  witness. 

(4)  Tinkler's  case,  1  East's  P.  C. 
354.  The  death  of  the  decesaed 
was  occasioned  by  instrumenti 
inserted  into  her  womb  in  order  to 
procure  abortion.  There  was  a  dif- 
ference of  opinion  among  the  judges 
as  to  the  point  whether  the  deos- 
rations  required  confirmation;  ss 
to  which,  note  tn^,  chap,  iv- 
Evidence  qf  Accomplicei.  Ksres, 
J.,  at  the  trial,  t^hought  that  the  ob- 
jection of  the  deceased  beinff  s/ior- 
ticeps  criminis  did  not  hold  as  to 
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The  preliminary  inquiry,  to  be  made  before  dying  declarations 
can  be  received  in  evidence,  is  "  whether  the  deceased  appre- 
hended, that  he  was  in  such  a  state  of  mortality  as  would  inevi- 
tably oblige  him  soon  to  answer  before  his  Maker  for  the 
truth  or  fidsehood  of  his  assertions/*  (1)  In  arriving  at  a  con-  Appircnt  con- 
clusion upon  this  inquiry  as  to  the  admissibility  of  the  pro-  J^^ 
posed  evidence,  it  is  not  necessary  that  the  deceased  should 
have  explained  by  any  expressions,  whether  he  thought  himself 
likely  to  live  or  die.  In  Woodcock's  case,  it  was  deemed  suf- 
ficient to  give  credit  to  the  declarations,  that  the  deceased  had 
been  mortally  wounded,  and  was  in  a  condition  which  ren- 
dered almost  immediate  death  inevitable ;  and  that  she  was 
thought  by  every  person  about  her  to  be  dying.  For  it  was  con- 
sidered a  proper  inference  fi'om  such  circumstances,  that  she  must 
have  felt  the  hand  of  death,  and  must  have  considered  herself 
as  a  dying  woman.  (2)  The  same  doctrine  was  held  in  John's 
case,  (3)  the  Court  being  of  opinion,  that  if  it  was  reasonably  to 
be  inferred  from  the  wound  or  state  of  illness  of  a  dying  per- 
son, that  he  was  sensible  of  his  danger,  his  declaration  would  be 
good  evidence.  And  in  Rex,  v.  Bonner^  (4)  Patteson,  J.,  says, 
that  it  is  not  necessary  to  prove  expressions  of  apprehension 
of  immediate  danger. 


the  count,  in  which  the  prisoner 
was  charged  as  principal,  and  ex- 
pressed himself  with  some  doubt  as 
to  its  validity,  as  it  related  to  the 
pioof  of  the  count,  in  which  the 
prisoner  was  charged  as  accessary. 
Tbe  prisoner  was  convicted  upon 
that  count  But  the  Judges  over- 
ruled the  objection  as  to  the  pri- 
soner being  particeps  criminis  on 
the  ground  stated  in  the  text.  In 
fact,  the  question,  whether  the  pri- 
soner was  principal  or  accessary, 
chiefly  depended  on  the  declara- 
tions, and  the  tendency  of  the  de- 
clarations was  to  exculpate  the  de- 
ceased from  any  criminal  partici- 
pation. In  tiie  early  state  trials,  it 
was  Tery  common  to  give  in  evi- 
dence the  confessions  of  convicted 
traitors  againat  a  prisoner.  See 
Foster's  Crown  Law,  p.  234. 

(1)  Per  Eyre,  Ch.  B.,  in  Wood- 
cock's case,  1  Leach,  503.    This 


inouiry  seems  not  to  have  been  very 
strictly  pursued  in  the  earlier  crimi- 
nal tnals.  See  Lord  Pembroke's 
case,  6  Howell,  1325.  Lord  Mohun's 
case,  1 2  Howell,  967.  Bambridge's 
case,  14  HoweU,4l7.  12  Vin.Abr. 

(2)  Ibid.  The  deceased  died  in 
forty-eiffht  hours  after  making  a 
formal  declaration  to  a  magistrate ; 
but  she  repeated  the  substance  of 
it  till  the  time  of  her  death.  And 
the  surgeons,  from  the  first  mo- 
ment of  their  being  called  in, 
thought  it  impossible  that  she 
could  live.  She,  however,  retain- 
ed her  senses  till  the  last  moment. 

(3)  1  East's  P.  C.  357.  In  tiiis 
case,  however,  the  majority  of  the 
Judges  thought,  there  was  no 
foundation  for  supposing,  tiiat  the 
deceased  consideted  herself  in  any 
danger.  See  also  Dingler's  case 
1  Leach,  504,  n. 

(4)  6  C.  &  P.  386. 
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In  the  case  of  Jtex.  v.  Spiltbury  and  others^  (1)  it  was  pro- 
posed to  give  in  evidence  the  dying  declaration  of  a  deceased  ' 
person,  and  it  was  proved  that,  about  the  time  of  making  the 
declaration^  the  deceased  was  asked,  if  he  thought  he  should  re- 
cover, and  how  he  was ;  to  which  he  answered,  t^t  he  thought 
he  should  not  recover,  as  he  was  so  very  ilL  He  had  been  pre- 
•  viously  insensible,  but  remained  sensible  for  an  hour,  and  died 
the  next  day.  The  evidence  was  rejected,  on  the  ground  that 
the  Judge  did  not  feel  fiilly  convinced,  that  the  deceased  had 
no  hope  of  recovering.  The  learned  Judge  observed,  that  people 
very  often  use  expressions,  to  the  effect  that  they  shall  not  ^^ 
cover,  who  have  no  conviction  that  their  death  is  near  ap> 
proaching;  and  that  if  the  deceased  had  felt,  that  his  end  was 
drawing  very  near,  he  should  have  expected  him  to  say  some- 
thing of  his  affiiirs  or  of  those  who  were  to  have  his  property, 
or  to  give  some  directions  as  to  his  funeral,  or  that  he  would 
have  used  some  other  expressions,  shewing  a  feeling  or  con- 
viction, that  his  death  was  at  hand.  This  decision  must,  it  b 
conceived,  be  considered  only  with  reference  to  the  peculiar 
circumstances  of  the  individual  case ;  but  it  may  properly  be 
regarded  as  an  authority  to  this  extent,  that  in  general  the 
conduct  of  the  deceased,  and  not  merely  what  he  says  re- 
specting his  condition,  must  be  considered,  for  the  purpose 
of  determining  whether  it  is  proper  to  receive  his  declara- 
tions. 

Prospect  of  With  respect  to  the  interval  of  time,  which  may  have  elapsed 

deaoT^^  between  the  uttering  of  dying  declarations  and  the  moment  of 
death,  there  appears  to  be  no  rule  founded  on  this  circum- 
stance alone  :  nor  is  it  consistent  with  the  principle,  upon  which 
dying  declarations  are  received  in  evidence,  (which,  as  we  have 
seen,  depends  upon  the  state  of  the  declarant's  mind,)  that  such 
declarations  should  be  excluded,  if  not  made  within  any  precise 
limits  of  time.  It  seems,  however,  that  it  ought  to  appear 
that  the  deceased  believed  his  dissolution  to  be  impending' 
And  unquestionably  the  length  of  time  may  be  a  material  con- 

(l)  7  C.  &  P.  187 


Ch.  15.] 


Dyjaig  Declarations. 


299 


sideralioiiy  in  forming  an  inference  as  to  the  state  of  mind  of 
the  deceased  with  respect  to  his  expectation  of  deith,  at  the 
time  of  making  a  declaration^  especially  if  the  deceased  has  not 
expressed  his  sense  of  his  own  situation. 

In  WoodcacVt  case,  (1)  Chief  Baron  Eyre  lays  stress  on  the 
circumstance,  that  the  deceased  was  in  a  situation  which  ren- 
dered ahnoit  immediate  death  incTitable.  And  in  Rex  v.  Fan 
Butchell,  (2)  Hullock,  B.,  rejected  a  declaration  made  on  the 
10th  of  May,  the  deceased  having  died  on  the  17th  of  May, 
and  having  stated,  before  making  the  declaration  in  question, 
that  he  felt  satisfied  he  should  never  recover*  Baron  Hullock 
is  reported  to  have  said,  that  '*  the  principle,  on  which  decla- 
rations in  arUculo  mortis  are  admitted  in  evidence,  is,  that  they 
are  under  an  impression  of  almost  immediate  dissolution,  A 
man  may  receive  an  injury,  from  which  he  may  think  he  shall 
uUimaiely  never  recover,  but  still  that  would  not  be  sufficient 
to  dispense  with  an  oath."  (3)  But  in  Rex  v.  Bonner ^  (4)  dying 
declarations  of  a  person  were  received,  which  were  made  on  a 
particular  day,  when  the  deceased  thought  he  might  have  died, 
and  it  was  said,  that  the  circumstance  of  his  having  lived  three 
days  longer,  did  not  alter  the  state  of  things  on  the  day  when 
the  statement  was  made. 

However,  upon  an  inquiry  as  to  the  admissibility  of  a  dying  Expreoioof  of 
declaration,  it  is  necessary  to  hear  all  that  the  deceased  has 


(1)  Woodcock's  case,  1  Leach, 
503,  and  vide  smpra^  p.  295. 

(3)  3  Car.  &  P.  631.  The  ex- 
pression "almost  immediate,"  is 
used  by  Boeanquet,  J.,  in  Rex  v. 
Crockett,  4  Car.  &  P.  544. 

(3)  In  this  ca9e  the  surgeon  at 
the  time  the  deceased  expressed  his 
belief  that  he  should  never  reco- 
ver, did  not  himself  think  that  there 
was  danger  of  death,  and  endea- 
voured to  encourage  the  deceased. 
In  Woodcock's  case,  1  Leach,  503, 
the  deceased  died  in  forty-eight 
hours  after  making  the  declaration 
before  the  magistrate  which  was 


received  in  evidence.  In  Clymer 
0.  Littler,  3  Burr.  1247*  the  aecla- 
ration  was  in  the  last  illness  of  the 
deceased,  but  three  weeks  before 
his  death.  In  Tlnckler's  case,  1 
Leach,  354,  some  of  the  declara- 
tions were  made  on  the  12tli  of 
July,  and  the  deceased  lingered  till 
the  23d,  and  at  one  time  during 
this  period  the  deceased  thought 
herself  better.  In  Mosley's  case, 
Moody's  Cr.  C.  97»  declarations 
were  received  in  evidence  which 
had  been  made  eleven  days  before 
the  death  of  the  deceased. 
(4)  6  C.  &  P.  386. 
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said  relative  to  his  situation,  in  order  to  ascertain  whether  be 
had  that  impression  upon  his  mind,  which  will  make  his  deda- 
rations  admissible  in  evidence.  (1)  In  Bex  v.  Crockett,  (9) 
notwithstanding  a  surgeon  told  the  deceased  that  there  was  no 
chance  of  her  recovery,  yet  as  she  said,  that  she  hoped  t^e  sur-. 
geon  would  do  what  he  could  for  her  for  the  sake  of  her  &- 
mily,  the  Judge  rejected  the  declarations  of  the  deceased,  saying, 
that  her  expressions  showed  a  degree  of  hope  in  her  mind.  In 
Hex  V.  Fagenti  (S)  it  appeared  that  the  deceased  had  expressed 
an  opinion  that  she  should  not  recover,  and  after  that  she  made 
a  declaration,  but  subsequently  on  the  same  day,  she  asked 
her  nephew  if  he  thought  she  would  ''rise  again."  And  it  was 
considered  that  the  declaration  was  not  receivable,  because 
the  subsequent  questioa  showed,  that  she  entertained  hopes 
of  recovery. 

Represinta-  Representations  made   to  the  deceased,  are  often  of  im- 

fiftnf  to  dtt*  .  . 

ceaaed.  portance,  ill  inquiring  its  to  the  opmions  he  entertained  of 

Bmt,  W9i'  his  own  danger.  Upon  the  trial  of  Henry  Welbom  for  the 
murder  of  Elizabeth  Page,  by  inducing  her  to  take  poison, 
the  declaration  of  the  deceased  was  made  to  an  apothecary 
within  an  hour  of  her  death,  in  consequence  of  the  apothe- 
cary telling  her,  that  he  must  know  what  she  had  done, 
and  that. she  would  not  live  twenty-four  hours  unless  proper 
relief  was  afforded.  The  majority  of  the  Judges  were  of 
opinion  that  the  declaration  was  inadmissible,  because  the 
deceased  was  given  to  understand,  that  if  she  told  Mthat  was  the 
Rur.ChruiU.  matter  with  her,  she  might  have  relief,  and  recover.  (4)   So  in 


(1)  Per  Hullock.  B.,  3  Car.  &  P. 
631.  And  see  the  exroressions 
used  in  Tinkler's  case,  1  East's  P. 
C.  354.  And  Rex  v.  Mosley,  1  R.  & 
M.  C.  C.  97. 

(2)  4  Carr.  &  P.  544.  The  cir- 
cumstance of  a  deceased  having 
sent  for  more  medicine  after  making 
a  declaration,  may  be  considered 
material^  wiUi  reference  to  the 
enquiry  concerning  his  hopes  and 
apprehensions. 

(3)  7  C.  &  P.  238. 


(4)  1  East's  P.  C.  358  The 
Judges  thought  the  apodiecary's 
examination  of  no  importance 
wherein  he  stated,  that  at  the 
time  the  declaration  was  made,  he 
believed  that  the  deceased  thought 
she  was  getting  well^  from  being  so 
free  from  pain,  in  consequence  of 
mortification;  this  being,  it  was 
said,  "mere  opinion,  unwarranted 
by  fEu;t."  It  may  be  observed,  that 
although  the  expectation  of  an 


ac- 
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the  case  oiRex  ?.  CAm^f^,  where  the  deceased  asked  his  sur- 
geon^if  the  wound  was  necessarily  mortal^and  was  told  in  answer, 
that  persons  had  recovered  under  like  circumstances,  but  that 
the  case  was  one  of  extreme  danger:  a  statement  made 
immediately  after  this  conversation  was  rejected  by  Chief  Justice 
Abbot  and  Parke,  J.,  on  the  ground,  that  the  language  of  the 
surgeon  was  calculated  to  keep  up  in  the  mind  of  the  deceased 
some  expectation  of  recovery.  (1) 

In  the  case  of  iZtfa;  y.'Moiley  and  another^  the  deceased  Bmt.  Motiiy. 
xec^ived  the  injury,  of  which  he  died,  on  the  evening  of  the 
30th  of  September,  and  died  on  the  evening  of  the  10th  of  Oc- 
tober following.  On  the  first  evening,  and  every  day  until  his 
death,  he  complained  to  the  nurse  who  attended  him,  that  he 
should  never  get  beltter.  But  during  his  illness  he  never  expressed 
any  opinion  either  of  hope  or  apprehension  to  his  surgeon.  The 
surgeon  informed  him,  that  his  case  was  hopeless,  for  the 
&st  time,  on  the  morning  of  the  10th  of  October.  The  sur- 
geon did  not  himself  consider  the  case  quite  hopeless  till  that 
day,  and  had  always  previously  told  the  deceased,  that  there 
was  danger,  but  that  there  were  hopes  of  his  being  better. 
The  Judges  were  unanimously  of  opinion,  that  the  declarations 
of  the  deceased  made  by  him  after  he  was  brought  home 
the  first  evening,  after  he  had  said  that  he  should  not  get 
better,  and  also  at  different  times  during  his  illness,  and  pre- 
vious to  the  surgeon's  communications  to  him  of,  his  hopeless 
state,  were  properly  received  in  evidence.  (2)  It  is  to  be  ob- 
served, that  this  is  distinguishable  firom  the  two  preceding  cases, 
on  the  ground,  that  there  was  positive  evidence  that  the  con- 
riction  of  the  deceased,  as  to  his  own  impending  death,  had  not 
been  altered  by  the  representation^  of  the  surgeon. 


tual  recovery  was  wMoarrmUed  by 
fad,  yet  that  the  opinion  of  the  apo- 
thecary as  to  thedeceased's  state  of 
mind,  was  probably  well  founded. 

(1 )  See  a  brief  report  of  this  point 
in  2  Russel  on  Crimes,  p.  685. 

(2)  Mosley's  case,  Moody's  C. 
C.  97f  vide  i5.  the  particulars  of 
the  examinations  which  run  to  a 


considerable  length,  tfide  mpra, 
p.  300.  Rex  v.  Crockett,  where  the 
deceased  appeared  to  have  enter- 
tained hopes,  notwithstanding  the 
surgeon's  representations.  The 
surgeon's  own  opininion  does  not 
appear  of  much  consequence  in 
such  cases,  vide  supra,  Welbome's 
case,  p.  300,  n.  (4\ 
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In  the  case  of  Rex  v.  Hay  ward,  (1)  after  a  surgeon,  had 
examined  the  wound  of  the  deceased,  the  deceased  inquired 
whether  he  was  in  danger ;  to  which  the  surgeon  answered, 
that  he  was,  and  that  the  only  chance  of  his  living  was  keeping 
himself  quiet ;  upon  which  it  was  contended,  that  the  decla- 
rations, made  by  the  deceased,  were  not  made  at  a  time  when 
every  hope  in  this  world  was  gone,  and  when  the  party  was 
aware,  that  he  must  inevitably  answer  soon  for  the  truth  or 
falsehood  of  his  statements ;  but  that,  upon  the  surgeon's  state^ 
ment,  he  must  be  taken  to  have  had  some  hope  of  recovery. 
On  this  the  Lord  Chief  Justice  observed,  that  any  hope  of  re- 
covery, however  slight,  existing  in  the  mind  of  the  deceased  at 
the  time  of  making  the  declarations,  would  undoubtedly  render 
the  proof  of  such  declarations  inadmissible.  But  upon  the 
further  examination  of  the  surgeon,  it  appeared  that,  brfoie 
the  declarations  were  made  on  the  following  evening,  the  de- 
ceased knew  that  he  must  die,  and  that  the  magistrate,  previous 
to  the  receiving  of  his  declarations,  "desired  him,  as  a  dying 
man,  to  tell  the  truth ;  and  that  the  deceased  replied,  he  would. 
Upon  this  further  evidence  the  declarations  of  the  deceased 
were  held  to  be  admissible,  and  were  laid  before  the  jury. 


Manner  of 
making  decla- 
rations. 


With  regard  to  the  manner,  in  which  a  dying 
may  become  the  subject  of  legal  evidence,  it  may  be  observed, 
that  in  Woodcoc1c$  case,  (S)  an  examination  takeA  on  oath  by  a 
magistrate,  and  signed  by  the  deceased  and  by  the  magistrate, 
was  received  in  evidence  as  of  the  same  effect,  in  point  of  admis- 
sibility, with  her  declarations  not  made  with  the  same  solemnity. 
It  is  no  objection  in  point  of  law  to  a  dying  declaration,  that 
it  was  made  in  answer  to  questions.  (3) 


Declarations 
redvced  to 
writing. 


Dying  declarations  have  been  admitted  in  evidence,  although 


(P  6C.&P.  160. 

(2)  1  Leach,  500. 

(3)  Rex  t,  Fagent,  7  C.  &  P.  238. 
It  appears  from  the  case  of  Rex  v. 
Woodcock,  that  the  declaratioii 
may  be  admissible,  though  obtained 


by  pressing,  and  by  Questions.  The 
same  appears  from  Kez  9.  Reason 
and  Tranter,  1  Str.  499.  But  such 
solicitations  must  naturaDy  weaken 
the  effect  of  the  evidence. 
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it  appeared  that  the  deceased  made  a  subsequent  statement 
which  had  been  taken  in  writing  before  a  magistrate^  but 
which  written  examination  was  not  ready  to  be  produced  at 
the  trial.  This  point  was  much  discussed  on  the  trial  of 
Jieason  and  Trantor,  under  the  following  circumstances.  (1) 
The  deceased  stated  the  particulars  of  the  inquiry,  which  oc- 
casioned his  death,  at  three  several  times  in  the  course  of  the 
same  day,  with  an  interval  of  about  an  hour  between  each ; 
the  first  and  last  account  had  not  been  written,  the  second  was 
reduced  into  writing  in  the  presence  of  a  magistrate  by  the 
same  person,  to  whom  the  former  account  had  been  given ;  this 
written  statement  was  retained  by  the  magistrate,  but  as  he 
had  removed  to  a  distant  part  of  the  country,  and  it  was  not 
known  to  what  place,  the  original  was  not  produced,  and  iCn 
examined  copy  was  rejected.  An  argument  then  ensued  with  re- 
spect to  the  admissibility  of  the  first  and  third  statements  of  the 
deceased.  The  Chief  Justice,  Sir  John  Pratt,  was  of  opinion, 
that  evidence  of  the  first  and  third  statements  ought  not  t6  be  re- 
ceived, considering  all  of  them  as  statements  to  the  same  efiect 
and  forming  one  entire  narration,  of  which  the  written  exami- 
nation was  the  best  proof.  But  the  other  Judges,  (2)  were 
of  a  diflferent  opinion ;  they  held,  that  the  three  accounts  given 
by  the  deceased  were  distinct  facts,  and  that  there  was  no 
reason  to  exclude  the  evidence  as  to  the  first  and  third  de- 
clarations, because  the  prosecutor  was  disabled  firom  giving  an 
account  of  the  second.  The  witness  was  therefore  directed  to 
repeat  his  evidence,  leaving'the  examination  before  the  Justices 


(1)  6  St.  Tr.  202, 205,  S.  C.  16 
Howell,  St  Tr.  31.  1  Stra.  499, 
B.C. 

(2)  1  Stra.  500.  The  reporter 
was  one  of  the  counsel  for  the  pro- 
secotian.  From  the  report  in  the 
state  trials  it  would  appeiEur  that  the 
Chief  Justice  and  Mr.  Justice  Powis 
were  against  receiving  the  evidence, 
and  Mr.  Justice  Eyre  and  Mr.  Jus- 
tice Fortescue  for  receiving  it.  The 
evidence,  however,  according  to 
that  report  was  at  last  received. 
At  the  time  of  this  trial  it  does  not 


appear  to  have  been  settled  that  an 
examination  by  Justices  of  the  Peace 
in  the  absence  of  the  prisoner  was 
extra-judicial,  see  Woodcock's  case, 
1  Leach,  502.  As  a  consequence 
of  the  examination  being  extra-ju- 
dicial,  it  would  foUow  that  it  would 
not  be  admissible  itself  in  evidence, 
at  least  unless  it  were  signed  by 
the  deceased.  Whether  we  writ- 
ten examination,  if  signed  by  the 
deceased,  would  have  precluded 
parol  evidence,  vide  infra,  p.  304. 
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out  of  the  caae ;  and  the  first  as  well  as  the  third  statement 
w<as  admitted. 


Declaration  of 
opinion. 


When  the  declaration  has  been  taken  down  in  writing  and 
signed  by  the  deceased  ;  it  has  been  held,  that  neither  a  copy 
of  the  writing,  nor  parol  evidence  of  it  can  be  received.  (1) 

The  statement  made  by  the  deceased  must  be  such  as  would  be 
receivable,  if  he  were  alive  and  could  be  examined  as  a  witness; 
any  declaration  therefore  upon  matters  of  opinion,  as 
guished  from  facts,  would  not  be  receivable. 


AdnuMibilitj 
ofdedarationa. 

Qnoilionof 
lair. 


It  has  been  laid  down,  that  when  a  declaration  has  been  made 
by  a  party  in  articulo  mortis ^  the  question,  whether,  under  all  the 
circumstances  of  the  case,  the  declaration  is  admissible  in  efi- 
denCe,  is  a  question  exclusively  for  the  consideration  of  the 
Court.  (3)  The  question  whether  any  particular  piece  of  evi- 
dence be  admissible  is  upon  principle  always  to  be  determined 
by  the  Judge.  But  in  the  case  under  consideration,  that  ques- 
tion depends  on  a  difficult  preliminary  investigation  of  ftct» 
much  more  within  the  ordinary  province  of  juries  than  of 
Judges ;  and  where  the  evidence  is  admitted,  it  is  scarcely  to  be 
expected,  that  juries  will  pay  implicit  obedience  to  the  decision 
of  the  Judge,  founded  as  it  is  on  a  conclusion  of  fiict,  a  subject 
upon  which  the  constitution  regards  them  as  peculiarly  eomft- 
tent  to  form  a  right  opinion.  (4) 


I 


(1)  Rex  o.  Gay,  7  C.  &  P.  230, 
and  see  Trowter's  case,  12  Vin.  Ab. 
118.  East's  P.  C.  The  correctness 
of  these  decisions  will  be  better  ex- 
amined after  a  consideration  of  the 
authorities  in  the  chapter  upon  Se- 
comdary  Evidence,  to  which  they 
more  moperly  belong. 

(2)  Rex  V.  Sellers,  Carr.  Cr.  L. 
233. 

(3;  By  Lord  EUenborough,  in 
Rex  V.  Hacks,  1  Stark.  C.  523. 
Lord  BUeaborough  said,  that  this 
point  had  been  considered  by  the 
judges,  on  a  question  proposed  to 
them  by  the  judges  of  Ireland ;  and 


such  was  their  unanimons  opinion 
By  all  thejudges  in  John's  case,  I 
East* a  P.  C.  357,  and  in  Welborn'i 
case,  1  East* 8  P.  C.  366.  And  see 
Rex  9.  Van  Butchel^  3  Carr.  &  P ' 
631.  Rex  9.  Crockett,  4  Carr.  &  F 
544,  and  all  the  more  modem  cases. 
(4)  The  matter  has  been  spoken 
of  as  an  extremely  painful  one  for 
the  Judge  to  decide  upon;  per 
Coleridge,  J.,  in  7  C.  &  P.  190. 
The  question  was  left  to  thejory 
by  Chief  Baron  Eyre,  in  Wood- 
cock's case,  1  Leach,  502.  But  the 
JudfB^e  so  far  decided  the  point  of 
admissibility,  as  to  receive  the  evi- 
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With  respect  to  the  effect  of  dying  declarations,  it  Is  to  be  f^^^^ 
observed,  that  although  there  may  have  been  an  utter  aban- 
donment of  all  hope  of  recovery,  it  will  often  happen,  that  the 
particulars  of  the  violence,  to  which  the  deceased  has  spoken, 
were  likely  to  have  occurred  under  circumstances  of  confusion 
and  surprise  calculated  to  prevent  their  being  accurately  ob- 
served. The  consequences  also  of  the  violence  may  occasion 
an  injury  to  the  mind,  and  an  indistinctness  of  memory  as  to 
the  particular  transaction.  The  deceased  may  have  stated  his 
inferences  from  facts,  concerning  which  he  may  have  drawn  a 
wrong  conclusion,  or  he  may  have  omitted  important  particu- 
lars, from  not  having  his  attention  called  to  them.  Such  evi- 
dence therefore  is  liable  to  be  very  incomplete.  He  may  na- 
tarally  also  be  disposed  to  give  a  partial  account  of  the  occur- 
rence, although  possibly  not  influenced  by  animosity  or  ill-will. 
But,  it  cannot  be  concealed,  anihnosity  and  resentment  are  not 
unlikely  to  be  felt  in  such  a  situation.  The  passion  of  anger 
once  excited,  may  not  have  been  entirely  extinguished,  even 
when  all  hope  of  life  is  lost.  (1)  If  these  observations  are 
founded  upon  the  common  experience  of  human  nature,  it  is 
necessary  to  be  cautious  in  receiving  impressions  from  accounts 
given  by  persons  in  a  dying  state ;  especially  when  it  is  con- 


dence,  directing  the  jury  to  reject 
it  if  they  came  to  a  particular  coii'- 
cluaion   respecting    certain   facts. 
It  may  be  observed,  however,  that 
the  general  competency  and  dispo^ 
sition-  of  juries    to   discard  any 
piece  of  evidence  from  their  minds 
which  has  been  once  brought  be- 
fore  them,   may  be    questioned. 
Sir  D.  Evans,  2  Pothier,  293,  con- 
tends for  the  propriety  of  leaving 
the  whole  question  of  the  admissi- 
bility and  effect  of  dying  declara- 
tions to  the  jury.    He  says,  that 
'*  the  inquiries  connected  with  the 
evidence  of  dying  declarations,  are 
first,  whether  the  deceased  were 
really  under  such  circumstances, 
or  used  such  expressions  from  which 
the    apprehension   in  question  is 
correctly  inferred.  Second,  Whether 
the  deceased  did  make  the  declara- 
tions alleged  against  the  accused. 
Third,  Whether  the   declarations 
are  to  be  admitted  as  sihcere  tmd 


accurate.  It  may  be  observed, 
that  the  first  of  these  inquiries  is, 
abstractedly  considered,  peculiarly 
proper  for  a  jury ;  but  that  it  would 
oe  dangerous  to  leave  to  juries  the 
consideration  of  the  two  latter  in- 
quiries, npjon  a  contingency  to 
which  it  is  probable  tnat  they 
would,  in  many  instances,  pay  no 
regard.  It  may  be  observed,  that 
this  is  not  the  only  instance  where 
it  is  the  province  of  the  Jadge  to 
decide  complicated  Questions  offset, 
as  preliminary  to  tne  admission  of 
evidence.  It  is  said  in  1  Tyrw.  S06, 
that  the  Judge,  in  such  cases,  is 
not  tp  stop  the  cause  for  the  pur- 
pose of  naving  the  preliminary 
question  of  fact  decided  by  the 
jury.  The  question  in  that  case 
w^s  one  of  identity. 

(1)  In  Rex  9.  Crockett,  4  G.  & 
P.  544.  The  declaration  was  *'  that 
damned  man  has  poisoned  me." 
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sidered  that  they  cannot  be  subjected  to  the  power  of  cron- 
examination, — a  power,  quite  as  necessary,  for  securing  the 
truth,  as  the  religious  obligation  of  an  oath  can  be.  The 
security  also,  whidi  courts  of  justice  have  in  ordinary  ciaet, 
for  enforcing  truth,  by  the  terms  of  punishment  and  die  penal- 
ties of  perjury,  cannot  exist  in  this  ca8e.(l)  The  remark  be- 
fore made,  on  verbal  statements,  which  have  been  heard  and 
reported  by  witnesses,  applies  equally  to  dying  declarations, 
namely,  that  they  are  liable  to  be  misunderstood,  and  misre- 
ported,  from  inattention,  from  misunderstanding,  or  from  in- 
firmity of  memory.  In  one  of  the  latest  cases  upon  the  sub- 
ject, this  species  of  proof  is  spoken  of  as  an  anomaly,  and 
contrary  to  all  the  general  rules  of  evidence,  yet  as  having, 
where  it  is  received,  the  greatest  weight  with  juries.  (2) 


CHAPTER  XVI. 


DECLARATIONS    AND    ENTRIES    BY  DECEASED    PERSONS. 

xxN  exception  to  the  rule  excluding  hearsay  evidence  has 
been  established  in  modem  times,  in  the  case  of  declarations 
and  entries  made  by  persons  since  deceased.  This  exception 
applies  to  a  description  of  facts,  the  evidence  of  which,  being 
usually  confined  to  the  knowledge  of  a  few  persons,  would 
frequently  be  lost,  if  the  strict  rule,  which  excludes  hearsay 
evidence,  were  enforced.  And  it  will  be  seen,  that  by  the 
qualifications,  under  which  this  kind  of  evidence  is  admitted, 
many  of  the  general  objections  to  hearsay  evidence  are  ob- 


(1)  Richard  Coleman,  a.  d.  17^9, 
was  executed  for  the  nwe  and  mur- 
der of  Anne  Green.  The  convic- 
tion proceeded  on  the  dying  decla- 
ration of  the  prosecutrix.  But 
Coleman's  innocence  was  estab- 
lished two  years  afterwards,  when 
another  person  was  executed  for 
the  flame  offence  upon  the  clearest 
evidence.    See  Mr.  Fox's  observa- 


tions in  his  history  of  the  reign  of 
Junes  II.,  upon  the  dying  dedan- 
tion  of  Rumbold  in  1686,  diat  he 
had  not  been  concerned  in  any  pro- 
ject for  assassinating  the  King  or 
Dnke  of  York  in  the  Eye  Hoose 
Plot. 

(2)  Per  Coleri^,  J.,  in  Rex  v. 
S^lsbury,  7  C.  &  P.  196. 
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▼isted.  Tbift  subject  will  be  ooaveniently  discussed,  by  con^ 
sideringy  first,  tbose  declarations  and  entries,  which  are  re- 
ceivable on  the  ground  of  their  operating  against  the  interest 
of  the  persons  making  them,  and,  secondly,  those  which  are 
receivable  on  the  ground  of  dieir  being  contemporary  entries, 
in  the  ordinary  course  of  duty  or  employment  The  two 
I,  however,  are  intimately  connected  with  each  other. 


Section  L 

Declarctttofu  and  Entries  against  the  Interest  of  the  Persons 

making  them. 

It  is  a  rule  of  evidence  clearly  established,  that  declarations  Oenenl  rule. 
of  persons  since  deceased  (under  which  term  of  declarations  all 
written  statements  and  entries  are  intended  to  be  compre- 
hended,) are  admissible,  where  those  persons  are  to  be  pre- 
sumed conusant  of  the  subject  matter  of  the  declarations,  and 
where  the  declarations  apparently  operate  against  theur  own 
interest  (1)    It  is  presumed  where  declarations  are  made  under  principle  of 
these  circumstances,  that  they  are  entitled  to  credit,  because  •^^n'i""^*^. 
the  regard,  which  men  pay  to  their  own  interests,  may  safely 
be  considered  as  a  sufficient  guarantee  against  their  prejudicing 
themselves  by  any  erroneous  statement,  and  the  assumed  ten- 
dency of  the  declarations  precludes  the  possibility  otanyfraudu- 
lent  statement     Indeed  the  apprehension  of  iraud  in  such 
cases  is  in  a  great  measure  removed  without  reference  to  the 

(I)  By  the  Master  of  the  Rolls,  declarations  should  have  been  made 

in  Short  v,  Lee,  2  Jac.  k  W.  464.  bj  persons  in  the  course  of  any  bn- 

By  Bayley,  J.,  in  Roe  o.  Robscta,  siness  or  employment;  and  it  seems 

15  East,  34.    By  P&rke,  J.,  in  Mid-  that  declarations  against  interest 

dleton  o.  Mehon,  10  Bam.  &  Cress,  need  not  be  contemporaneous  with 

328.    The  iUsta  of  the  Judges  do  the  focts  to  which  they  relate.    By 

not  soem  to  require  oecicZiar  means  Parke,  J.,  in  Doe  v.  Turford,  3 

of  knowledge  in  tne  declarants ;  Bam.  &  Ad.  890.    By  the  Master 

nor  to  point  out  a  necessity,  that  *^f  the  Rolls,  in  Short  o.  Lee,  2  Jac. 

the  dedantions  should  be  connec-  &  W.  464,  where  it  was  said  that 

ted  with  the  facts  to  which  thev  it  is  not  necessary,  in  the  case  of 

rdate^ — as  tiie  possession  of  land,  collectors'  books,  to  produce  the 


or  some  course  of  business,  or  the  very  paper  they  collected  by.  That 

performance  of  some  ordinary  duty;  the  deasration  of  a  living  person 

though  Uieae  circumstances  are  ge-  against  interest  cannot  be  received, 

nerally  to  be  found  in  the  cases.  Spargo  «.  Brown,  9  B.  &  C.  936. 
Nor  does  it  seem  requisite,  that  the 
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fact  of  the  declarations  being  against  interest,  when  it  is  con- 
sidered that  declarations  are  not  receivable  during  the  life-time 
of  the  authors  of  them ;  and  that  it  is  always  competent  fiar  the 
party,  against  whom  they  are  produced/  to  point  out  any  sinister 
motive  for  making  them.  It  is  true,  the  great  tests  of  the  fidelity, 
accuracy,  and  completeness  of  judicial  evidence,  are  here 
wanting.  But  the  inconveniences  which  would  result  from  die 
extinction  of  evidence  are  considered  as  outweighing,  m  die 
generality  of  cases,  the  inconvenience  of  admitting  such  hearsay 
declarations,  under  the  limitations  and  securities  above  men- 
tioned. 

It  will  perhaps  be  thought,  in  many  of  the  decisions  respect- 
ing the  rule  under  consideration,  that  the  interest  of  the  party 
Was  so  slight  as  to  produce  litde,  if  any  eflfect.  And  it  would 
seem  that  the  Judges,  from  an  apprehension  of  extinguishing 
the  truth  by  rejecting  evidence,  have,  in  many  instances,  been 
contented  with  very  unsatisfactory  presumptions,  as  to  the  fiict 
of  the  party's  interest  being  opposed  to  his  declaration. 


In  some  cases,  the  Courts  appear  to  have  considered 
declarations  to  be  admissible,  without  proof  that  the  party 
making  them  had  any  actually  existing  interest,  which  could  be 
lessened  or  endangered.  (1)  Hence,  a  declaration,  accompanied 
by  an  admission  apparently  against  interest,  would  be  receivable, 
although,  in  point  of  fact,,  the  author  of  the  declaration  did  not 
compromise  his  interest  at  all,  but  only  made  an  admission 
apparendy  against  interest,  and  without  any  real  transaction  to 
which  it  could  relate,  in  order  to  render  his  declaration  re- 
ceivable.    In  several  of  the  cases  decided  upon  this  subject, 


(1)  See  the  cases  collected  in 
Barker  v,  Ray,  2  Russ.  67>  n.  In 
a  few  cases,  where  the  facts  ad- 
mitted of  it,  the  Judges  have  laid 
stress  on  the  circumstance,  that  the 
entry  was  proved  by  extrinsic  evi- 
dence to  have  been  made  against 
interest.  Thus,  in  Higham  v. 
Ridgway,  10  East,  109,  Lord  Ellen- 
boroagh  observes,  that  the  midwife 
had  an  interest  not  to  discharge  a 
claim,  which  it  appears /rom  other 
evidence,  he  was  entitled  to.    And 


in  Doe  v.  Vowles,  1  Mo.  &  Bob. 
litdedale,  J.,  rejected  a  trades- 
man's receipt  apparently  on  the 
ground  that  it  did  not  appear 
aliunde,  that  he  was  entitled  to 
make  a  charge.  In  Crease  v.  Bar- 
rett, 1  Cr.  M.  &  R.  919,it  was  conn- 
dered  necessary  to  prove  a  perBon 
in  possession  of  land,  before  his 
declaration  could  be  used  as  bein|c 
against  the  interest  of  the  occu- 
pier. 
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the  inference^  of  the  declarations  benig  against  interest,  appears 
to  have  been  on  the  unwarrantable  assumption  of  the  existence 
of  real  facts  as  a  foundation  for  the  statement ;  and  the  accuracy 
of  the  declarations  has  been  inferred  from  a  supposition,  that  the 
persons  making  an  entry  must  have  been  particularly  cautious  in 
the  statement  of  all  it's  details,  as  precluding  themselves  from 
afterwards  attempting  to  set  up  an  unrighteous  demand. 

The  Courts  have  in  numerous  instances  been  satisfied 
that  declarations  were  against  interest,  where  they  have  been 
made  in  private  books  retained  within  the  custody  of  their 
owners,  and  not,  as  in  the  case  of  receivers'  accounts,  subjected 
to  the  inspection  of  others.  (1)  In  such  cases,  the  declara- 
tions could  only  have  been  available  against  interest  in  the 
event  of  accident  or  mistake,  or  possibly  in  case  of  receiving 
notice  to  produce  books  on  a  trial.  (2)  Under  such  circum- 
stances, a  regard  to  self-interest  appears  to  be  not  a  sufficient 
guarantee  against  fraud,  and  a  very  inadequate  one  against 
negligence  or  mistake. 

It  is  to  be  observed,  that,  without  knowing  what  proofs 
existed  of  a  particular  fact,  it  is  impossible  to  estimate  properly 
the  value  of  an  admission.  A  declaration  may,  on  the  face  of 
it,  appear  to  be  more  adverse  in  one  respect  than  beneficial  in 
another,  yet  this  may  not  be  really  in  a  case,  where  the  ad- 
mission apparently  adverse  is  of  a  matter  which  was  notorious. 


(1)  As  in  Hiffham  v.  Ridgway, 
10  East,  109,  titfra,  p.  326.  In 
Middleton  v.  Melton,  10  Bam.  & 
Cress.  328,  if^a,  p.  311,  the  collec- 
tor collected  by  tne  book  in  ques- 
tion, from  which  it  might  have  be- 
come notorious  that  he  had  such  a 
book;  but  this  circumstance  was 
not  noticed  by  the  Court.  The  re- 
mark in  the  text  does  not  apply  to 
the  books  or  accounts  of  receivers 
and  stewards  which  are  ordinarily 
submitted  for  the  inspection  of 
their  employers,  and  according  to 
the  entries  in  which  they  engage  to 
accounty  and  frequently  appear  to 


have  accounted.  Nor  to  the  ac- 
counts of  public  officers,  as  church- 
wardens. Stead  V,  Heaton,  infra, 
p.  327. 

(2)  In  Roe  V.  Rawlins,  7  East, 
290,  Lord  Ellenborough  says,  "  If 
this  paper  had  ever  met  the  eye,  it 
might  nave  been  used  adversely.'' 
It  may  be  observed  on  the  other 
hand,  that  the  probability  of  a  pri- 
vate book  meeting  the  eye,  might 
operate  to  induce  a  person  to  give 
a  colour  to  the  circumstances  con- 
nected with  a  receiot,  where  the  re- 
ceipt could  not  be  aenied. 
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It  18,  for  example,  often  capable  of  the  etrictest  proo^  tbat 
a  particular  payment  has  been  made ;  but  the  ground  of  the 
payment  may  be  matter  of  controversy,  which  the  party  ac- 
knowledging may  have  an  interest  to  attribute  to  one  groand 
rather  than  to  another. 

Although  it  is  true,  that  a  perscm  is  not  allowed  to  awail 
himself  of  his  own  declarations  in  evidence,  and  that  the  csies 
may  be  few  and  peculiar  in  which  they  can  be  available  for  his 
representatives ;  yet  there  may  be  a  strong  suq[>icion  of  bias, 
at  least,  when  the  entries  may  be  made  available  lor  partiM 
standing  in  pari  jure  with  the  declarant.  And  where  no  lao- 
tive  of  interest  can  be  suggested,  yet  the  declarations  may  he 
influenced  by  feelings  equally  likely  to  occasion  misrepresen- 
tation. The  circumstance,  that  the  declarations  are  against  a 
person's  own  interest,  affords  a  very  insufficient  guarantee  <tf 
fidelity  and  accuracy,  unless  it  clearly  appear,  not  only  that  a 
particular  fact  stated  in  the  declaration,  but  the  whole  de- 
claration, in  every  view  of  it,  is  prejudicial  to  the  interest  of 
the  maker;  and  unless  it  appear,  further,  that  the  means  will 
be  afforded  to  others  of  using  the  declaration  against  hin, 
and  that  others  will  probably  have  occasion  so  to  use  it. 

The  doctrine  concerning  declarations  against  interest  appears 
to  have  been  extended  somewhat  beyond  the  reason  upon 
which  it  is  founded,  in  those  cases  where  the  person  making 
the  declaration  could  not  have  promised  himself  any  advantBf|[e, 
either  by  omitting  to  make  it,  or  by  stating  it  in  a  different 
way.  It  will  appear,  in  many  of  the  cases,  that  no  sacrifice  of 
interest  was  incurred  by  making  the  declaration,  but  the  preju- 
dice to  the  maker  consisted  merely  in  affording  the  possible, 
but  very  improbable  means,  of  confuting  an  unjust  claim, 
which  it  must  be  supposed  highly  improbable  would  ever  be 
set  up.  It  may  be  observed,  that,  whether  the  circumstance, 
of  a  declaration  being  against  interest,  be  a  fit  criterion  or  not 
for  it's  admissibility,  the  credit  and  weight  due  to  such  ar  decla- 
ration will  materially  depend  on  it*s  having  been  made  in  the 
course  of  business,  and  under  the  circumstances  which  form 
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the  subject  of  consideration  under  the  next  section  of  this 
chapter.  It  is,  however,  clearly  established^  that  declarations 
of  personsi  contrary  to  their  inten^t,  at  whatever  time  made, 
sate,  after  their  deaths,  receivable  in  evidence.  (1) 

The  occasion,  upon  which  the  exception,  to  the  rule  for  the  lUceipt  of 
exclusion  of  hearsay  testimony,  has  been  most  commonly  ap-  '^'^* 
plied,  is  where  the  evidence  consists  of  entries,  of  the  receipt 
of  money,  whereby  the  deceased  person  has  charged  himself  as 
being  accountable  for  the  money  received.  Entries,  so  made, 
are  evidence  of  the  fiict  of  the  receipt  of  such  money.  Thus, 
where  an  entry  was  made  by  a  deceased  collector  of  taxes, 
though  in  a  private  book  kept  by  him  for  his  own  convenience, 
whereby  he  charged  himself  with  the  receipt  of  sums  of  money, 
the  entry  was  held  to  be  admissible  evidence  to  prove  the  &ct 
of  the  receipt  of  the  money  in  an  action  between  third  persons, 
agreeably  to  the  general  rule  above  stated.  (2) 


(1)  In  mainr  of  the  authotities 
anodier  qnslincatioii  ia  introduced, 
that  the  person,  whose  dedarationi 
are  receiyed,  must  have  had  peculiar 
means  of  knowledge.  The  rule  %b 
expressed  in  the  text  supposes  them 
to  nare  had  a  personal  mterest  in 
the  transaction,  and  it  will  be  seen 
that  it  is  not  essential  that  the  sub- 
ject of  the  declaration  cannot  be 
proved  by  living  witnesses  or  other 
evidence.  It  is  son^etimes  said 
that  declarations  must  not  only  be 
against  interest,  but  that  the  de- 
oarant  most  have  .  no  interest  to 
misrepresent  the  fact.  But  it  would 
seem,  that  if  upon  the  whole  the  de- 
claration was  against  the  interest 
of  the  declarant  it  would  be  re- 
ceivable. 

(2)  Middkton  v.  Melton,  10  Barn. 
&  Cress.  31 7«  referred  to  by  Bay- 
ky,  B.,  1  Cr.  &  J.  456.  The  action 
was  brought  against  the  surety  of 
the  collector,  on  a  bond  conditioned 
for  the  due  payment  of  taxes  by  the 
collector.  But  the  Court  decided 
the  case  on  the  ground  of  the  gene- 
ral rule  in  the  text,  disregarding  all 
reference  to  the  ciraimstance  of 


any  privity  between  the  (deceased 
and  the  defendant.  In  Goes  v.  Wat- 
hngton,  8  Bam.  &  Cress.  556. 
Whitnash  v.  George,  3  Brod.  & 
Bing.  132,  the  judgments  pnoceeded 
on  the  ground,  that  entries  had 
been  made  in  a  book,  which  it  was 
the  duty  of  the  principal  to  keep, 
and  for  the  performance  of  which 
duty  the  defendant  had  become 
surety ;  and  the  decisions  in  those 
cases  were  founded  principaUv  on 
that  circumstance.  In  liiuddleton 
V.  Melton,  the  entries  were  in  a  pri- 
vate book  kept  for  the  collector's 
own  convenience.  And  the  Courts  in 
the  latter  case,  observed,  that  they 
thought  the  two  former  decisions 
might  be  supported  on  the  more 

Sineral  principle.  In  Middleton  o. 
elton,  the  act  wasincomulete  from 
there  being  no  entry  in  the  pubhc 
book,  whereas  in  the  otiier  cases 
upon  this  subject,  the  entries  were 
aU  that  was  intended  to  be  done  by 
the  parties  making  them.  But  this 
circumstance,it  was  considered,  did 
not  affect  the  principle,  on  which 
the  entries  were  admitted.  By  Lit- 
tledale,  J.,  10  Barn.  &  Cress.  326. 
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Stowtrdf' 
bookf. 


The  acknowledgments  by  deceased  stewards^  reeves,  and 
bailiffs  in  their  books,  of  the  receipt  of  money  for  which  they 
have  been  accountable,  are  very  frequently  adduced  in  evidence 
by  their  employers,  or  those  claiming  under  them,  or  by 
strangers.  (1) 


But  it  oCight  clearly  to  appear,  that  the  effect  of  the  entries 
was  to  charge  the  bailiff*  or  steward.  In  an  action  for  copy* 
hold  fines,  the  book  of  a  deceased  steward  of  a  manor  was  ten- 
dered in  evidence,  containing  entries  of  assessments  of  fines, 
as  well  those  which  had  been  paid  as  those  which  had  not; 
and  it  appeared,  that  the  steward  made  up  a  book  at  the  end 
of  each  year,  in  which  book  he  put  down  the  fines  that  had 
been  actually  paid.    The  former  book  was  rejected,  on  the 


The  entries  of  the  names  of  persons 
and  sums  assessed  in  the  private 
book  were  copied  from  a  duplicate  ' 
assessment;  and  it  was  the  collec- 
tor's practice  to  collect  by  that  pri- 
vate Dook,  and  to  mark  with  ticks 
all  the  sums  he  received ;  he  then 
entered  receipts  into  the  duplicate 
assessment ;  out  the  receipt  of  the 
sums,  for  which  the  action  was 
brought,  though  noticed  in  the  pri- 
vate book,  haa  not  been  entered  in 
the  duplicate  assessment.  The  evi- 
dence is  not  receivable  on  the 
ground  of  it's  being  an  admission, 
and  therefore  it  would  not  be  evi- 
dence except  in  the  case  of  the 
death  of  the  person  making  the 
entrv.  Smith  v.  Whittingham,  0 
C.  &  P.  78.  Spargo  v.  Brown, 
9  B.  &  0.  935. 

(1)  See  the  case  of  Barry  v.  Beb- 
lungton,  4  T.  R.  514,  stated  tf/ra. 
Edwards  o.  Rees,  7  C.  &  P.  340. 
Manning  o.  Ijechmere,  1  Atk.  453. 
Entries  by  bailiffs  or  stewards 
often  acquire  additional  credit  from 
the  circumstance,  that  such  entries 
would,  in  the  ordinary  course  of 
business,  be  expected  to  be  kept, 
and  that  the  fact  recorded  is  in 
some  measure  to  be  presumed  from 
the  existence  of  the  entry.  And 
the  accounto  of  stewards  seem  to 
be  of  greater  credit  than  entries  in 


private  books,  inasmuch  as  they 
be  omially  raUected  to  wmgJ. 
tion,  and  are  the  foundation  of 
transactions  between  the  steward 
and  his  employer.  That  this  is  a 
usual  mode  ot  proving  paymenta 
under  old  leases  and  licenses,  see  1 
Camp.  310,  respecting  receipto  of 
tithe  collectors.  Wynne  v.  Tytwhit, 
4  Bam.  &  Aid.  376.  Manning  v. 
Lechmere,  I  Atk.  453.  By  I^rd 
EUenborouffh,  in  Higham  v.  Ridg*- 
way,  10  East,  116.  Harper  v. 
Brooke,  3  Woodeson's  Lect.  332. 
Vin.  Ab.  Ev.  A.  b.  15.  Bnllen  v. 
Michel,  2  Pr.  413,  in  which  case 
the  accounto  were  accounto  of  the 
reeve  of  an  abbey,  allowed  bv  the 
bailiff  of  an  abbey,  and  Chiet  Jus- 
tice Gibbs  observed,  that  the  charg- 
ing side  was  against  the  interest  of 
the  reeve,  and  the  discharging  side 
against  the  interest  of  the  bailiff. 
He  seems  also  to  have  thought,  that 
the  discharging  side  could  also 
have  been  evidence  as  part  of  the 
same  account.  In  Finch  o.  Messing, 
cited  in  Short  9.  Leigh,  2  Jac.  \ 
W.  464,  the  accounto  of  a  seques- 
trator were  given  in  evidence, 
which  contained  a  charge  and  dis- 
charge. Bree  v.  Beck,  1  Younge's 
Ex.  Ca.  235,  239.  Doe  v.  Tyler,  6 
Bing.  '562. 
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ground,  that  it  did  not  appear  to  contain  any  evidence  that 
the  steward  had  charged  himself.  (1) 

Accounts  of  this  nature  are  commonly  produced  from  the 
muniments  of  the  persons  to  whom  the  accounts  were  renderedi 
and  when  this  is  the  case,  they  amount  to  proof,  that  the  person 
rendering  them  has  actually  put  it  into  the  power  of  his  em- 
ployer to  use  them  against  him,  as  evidence  of  money  had  and 
received  to  the  employer's  use.  This  circumstance  appears 
to  entitle  them  to  much  greater  credit  than  is  due  to  entries  in 
private  books,  which  have  never  passed  into  the  custody  of  per- 
sons interested  to  make  use  of  them  against  the  makers  of  the 
entries.  (S)  Such  a  test  of  the  authenticity  and  accuracy  of  the 
entries  is,  however,  not  essential  to  their  being  admitted  in 
evidence,  as  appears  by  the  preceding  cases,  and  others  which 
will  be  presently  cited.  As  far  indeed,  as  regards  the  entries 
to  be  found  in  the  books  of  some  particular  classes  of  persons, 
for  example,  the  books  of  attornies,  (3)  they  may  derive  some 
additional  weight  from  the  circumstance,  that  the  parties 
would  be  expected  to  keep  books,  and  to  produce  them  upon 
notice. 
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Conformably  with  this  rule,  receipts  for  the  pa]rment  of  Roc«ipu. 
money,  given  to  the  person  making  the  payment,  appear  to 
be  admissible,  after  the  death  of  the  receiver  of  the  money, 
to  prove  the  fact  of  it*s  having  been  received,  though  there 
exist  no  privity  between  the  deceased  and  the  party  against 
whom  the  evidence  is  tendered.     In  the  case  of  Middleton  v. 


(1)  Dean  and  Chapter  of  Ely  v. 
Caldecott,  7  Bing.  434.  It  would 
■eem  probable  that  the  steward,  by 
entering  an  aaeessment  of  a  fine, 
without  stating  it  to  be  paid,  preju* 
diced  his  interest  by  supplying 
evidence  of  an  obligation  on  him- 
self to  collect  the  fine.  But  then 
the  entry  would  merelv  prove  the 
iact  of  assessment,  wnich  would 
not  be  material,  unless  the  fine 
were  paid.  In  Brett  o.  Beales,  I 
M.  &  M.  418,  where  the  treasurer 
of  a  corporation  had  returned  mo- 


ney in  arrear,  the  entries  were  re- 
jected, because  he  had  not  charged 
himself  with  the  receipt  of  the 
money. 

(2)  The  like  observations  apply 
to  the  cases  of  the  accounts  of  f>ul^ 
he  officers,  as  churchwardens.  Stead 
V,  Hutton,  4  T.  R.  669. 

(3)  See  Warren  o.  Greenville  and 
Doe  V,  Robson,  tn/ra.  Rowcroft  9. 
Bassett,  Peake's  Add.  Cases,  199. 
Gale  V.  Packington,  M'CL  k  Y. 
357. 
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MeUaUf  (1)  the  Judges  of  the  King's  Bench  were  of  this  opi- 
nion,  though  the  decision  in  that  csuie  was  rested  upon  other 
grounds.  In  a  previous  case,  however,  of  Gobs  v.  Watimif' 
tan,  (^)  the  Court  of  Common  Pleas  appear  to  have  been  <tf  a 
different  (pinion  upon  this  point,  under  similar  drcamstaBoeSi 
In  tithe  suits,  the  receipts  of  collectors  of  fomer  incumbenfti 
are  considered  very  strong  evidence  of  the  fiu:ts  thej  f^ 
cord.  (8) 


(1)  10  Bam.  &  Cress.  321.  In 
Hanison  o.  Blades,  3  Camp.  458, 
Lord  BUenborongh  said,  that  a  tax- 

Satherer's  recemts  would  be  evi- 
ence  after  his  death  to  prove  who 
was  the  occupier  of  certain  pre- 
mises. It  is  said,  by  Scarlett,  arg.  in 
Barker  o.  Ray,  2  Russ.  70,  that  the 
constant  practice  of  Nisi  Prius, 
shews  that  receipts  by  persons  who 
are  dead  are  not  evidence  as  between 
third  parties,  that  money  was  paid. 
And  see  an  argument  in  Chambers 
9.  Bemasconi,  1  Cr.  &  J.  456,  that 
receipts  of  deceased  persons  are 
only  evidence,  where  those  persons 
were  accountable  for  what  tney  re- 
ceived. In  Harrison  v.  Blades,  3 
Camp.  458,  where  a  tax-gatherer's 
receipts  were  rejected,  because  he 
was  not  dead,  but  only  ill ;  Lord 
EUenborough  appears  to  have  en- 
tertained no  douDt,  but  that  they 
would  have  been  evidence  to  prove 
occupation,  after  the  tax-gatherer's 
death,  see  Manning  v.  Lech  mere,  1 
Atk.  453.  In  Doe  v,  Vowles,  1 
Mo.  &  Rob.  161,  litdedale,  J.,  re- 
jected a  deceased  tradesman's  bill, 
for  repairs,  with  a  receipt  thereon ; 
the  question  being  one  of  adverse 
possession  between  mortgagcM:  and 
mortgagee,  and  the  receipt  came 
from  the  papers  of  the  mortgagee. 
Littledale,  J.,  said  that  the  cases 
had  gone  quite  far  enough.  Re- 
ceipts appear  to  be  much  less  ob- 
jectionaDle  testimonies  than  entries 
m  private  books,  from  the  cir- 
cumstsnce  of  their  having  been 
given  to  persons  interested  to  pre- 
serve them  as  evidence  against  the 
makers. 

(2)  3  Br.  &  B.  138.  This  point, 
however^  was  not  very  material  in 


the  case  in  the  text,  as  the  Court 
decided  that  the  collector's  bodu 
were  receivable.  The  Court  s^ 
pear  to  have  directed  their  atten- 
tion solely  to  the  grounds  on  which 
the  dedarations  c£  agents  sre  is- 
ceivable  or  not  against  their  prin- 
cipals. This  decision  as  to  the  re- 
ceipts was  adverted  to  in  MiddktoD 
V,  Melton,  10  Bam.  &  Cress.  328, 
and  the  pn^ety  of  it  doubted. 

(3)  These  receipts,  on  account  of 
the  want  of  privity,  cannot  peiiups 
be  strictly  coilsidered  as  in  die  ns> 
ture  of  admissions ;  though  they 
are  very  analogous  to  some  cases, 
in  which  judgments  or  sdmissioBi 
are  admissible,  on  account  of  s 
privity  of  estate,  espedally  as  a 
judgment  against  a  rector  or  vicar 
woSd  be  admissible  against  lui 
successor,  tfide  tn/ra,  part  3.  Tbe 
receipts  are  made  by  persons  is 
eodem  jure.  The  principal  cases 
respecting  tithe  receipts  are  L^ 
9.  Skinner,  6w.  1^31.  3  E.  &  T. 
976.  Jones  v.  Carrington,  1  Osir. 
327*  497.  Ekins  9.  Doimer,  3 
AdE.  534.  Chapman  v.  Smith,  S 
Ves.  511,  in  which  tiro  latter 
cases,  Loid  Hardwicke  remarks  as 
to  practice  of  parsons  abstsioiDg 
from  the  use  of  the  term  awdbr  in 
their  receipts ;  and  the  like  obser- 
vations on  the  lanffuage  and  effect 
of  receipts  will  be  found  in  Maaby 
V.  Lodge.  9  Pr.  231.  Whits  9. 
Lisle,  4  Madd.  214.  Duflield  v. 
Orrel,  6  Pr.  324.  Deade  f.  Haa- 
cock,  M'Clel.  85.  Tajior  9.  Foi, 
4  Wood,  322.  Chapman  e.  Smith, 
2E.&Y.  141.  On  discrepandsB 
between  early  and  late  receipts, 
Manby  v.  Lodge,  9  P^-  231 ;  re- 
ceipts  of   churchwardens   for  s 
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Sect  L]      Dedarations  agcnmt  Interest 


315 


The  occupation  of  premiBes  by  a  partioukr  indifidual  at  a  Ratt  bonU. 
certain  poiod  has  been  allowed  to  be  proved  by  entries  in  a 
hyKUaz-collector*s  book,  stating  that  individual  to  have  been 
rated  for  the  premises  in  questioni  sad  to  have  paid  the  rate, 
on  the  ground,  that  the  entry  of  payment  was  made  against 
the  interest  of  the  coUe^or.  (1)  In  Flasaion  v.  Dare^  (S)  upon 
a  question  whether  premises  were  situate  in  a  particular 
parish,  the  accounts  of  deceased  overseers,  in  which  there 
were  crosses  made  i^ainst  the  names  for  which  the  te- 
nants of  the  premises  had  been  assessed,  were  held  to  be 
evidence  of  actual  payment  of  the  rates. 

Not  only  declarations  of  the  receipt  of  money,  but  de-  Right  to  pr»- 
elarations  of  a  variety  of  descriptions,  made  against  interest,  ^^' 
have  been  received  in  evidence.  (3)  Thus,  upon  an  issue 
whether  A.  B.  died  possessed  of  certain  fsmooing  stock ;  it  has 
been  held,  that  evidence  might  be  given  of  a  conversation  in 
which  A.  B.  stated  that  she  had  retired  from  business,  and  had 
given  up  her  fuming  stock  to  her  son-in-law.  (4)    A  bill  of 


tnbatary  modoi*  AUdnt  9.  Dnke, 
1  M'CWi.  &  Y.  217.  It  10  laid  bj 
Baron  Wood,  in  Robinsoii  v.  Wil- 
limitoii,  9  Ft.  136,  that  receipts 
are  etnmger  evidence  than  vicars' 
books,  1  Younge'e  Ex.  Co.  165. 
Tlie  absence  of  receipts  is  not 
a  drcumatance  of.  great  weiffht 
•gUQst  tbe  existence  of  a  moonsy 
we  Woolev  v.  BrownbiU,  M'CleL 
335. 

(l)Doe  d.  Smith  o.  Cartwright, 
R.  &  M.  62.  It  would  seem  mun 
this  case»  that  the  rate  alone  (though 
^tfthenatore  of  public  docnmentwj 
•ndsnceX  was  not  evidence  of  oc- 
eapationi  snd  see  Harrison  v. 
Blades,  3  Camp.  453,  tax-gatherer's 
isceipts. 

,  (8)  10  Bam.  &  Cress.  10,  frid» 
•&>»  as  to  the  necessity  of  proving 
papisnt  in  such  a  caso.  It  was 
Mid,  that  the  making  of  crosses 
Was  a  coomiott  mode  of  denoting 
psyxMnt 

(3)  See  the  cases  collected  in  the 
note  to  Barker  o.  Ray,  2  Rues.  67. 
See  alio  the  next  section  for  cases 
'^•pocting  indorsements  of  pay- 


aaent  of  interest  vtpcn  bonds  and 
notes. 

(4)  Ivat  V.  Fmch,  1  Taunt  142. 
On  a  motian  for  a  new  tiialt  it  i^ 
neared  that  the  Jud^  at  nisi  prius, 
had  reiected  the  evidence*  on  the 
grouna  that  the  dedaratiolk  was  not 
accompanied  by  any  act  relative  to 
the  management  of  the  £urm.  It 
would  seem  that  although  deelara* 
tions  accompanying  acts  may  be  ex- 
I>lanatory  of  the  acto,tiiey  do  not  de- 
rive additiohal  credit  from  that  dr* 
enmstance  as  to  matters  totally  un- 
connected with  the  acts  which  they 
acoompanv,  except  so  far  as  they 
may  be  tnought  more  deliberate. 
Perhaps  the  case  may  in  some  mea- 
sure be  considered  as  resting  on  the 
doctrine  of  admissions  on  account  of 
the  privity  between  the  lord  of  the 
manor,  and  his  tenant  Chief  Jus- 
tice Mansfield,  after  stating  that 
the  admission  was  against  interest, 
concludes  his  judgment  by  saying, 
*'  It  ouffht,  tker^are,  to  llave  oeen 
received;  bectmie  the  right  of  the 
Lord  of  Uie  Manor  depended  upon 
her  title." 
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lading  signed  by  a  master  of  a  vessel,  since  deceased,  for  goods 
to  be  delivered  to  a  consignee  or  his  assigns,  on  payment  of 
freight,  has  been  held  to  be  admissible  evidence  of  the  consignee 
having  an  insurable  interest  in  the  goods.  (1) 


Declantioitt 
by  occupien. 


In  several  cases  the  declarations  have  been  made  by  tenants, 
where  they  have  stated  that  they  paid  rent  to  particular 
persons.  In  these  cases,  the  declarations  have  been  considered 
as  made  against  interest,  inasmuch  as  possession  is  prmd 
facie  evidence  of  a  seisin  in  fee,  and  therefore,  the  declaratioo 
of  the  possessor,  that  he  is  tenant  to  another,  makes  against  his 
interest.  {2) 


Thus  in  Davies  v.  Pierce,  (3)  upon  a  question  whether  tbe 


(1)  Haddow  v.  Parry,  3  Taunt. 
303 ;  see  the  opinions  of  the  Judges 
in  the  course  of  the  argument.  In 
this  case,  it  appeared,  on  further  in- 
spection of  tne  bill  of  lading,  that  it 
contained  in  the  margin,  the  words 
"  contents  unknown,"  and  it  was 
considered  that,  by  the  insertion  of 
these  words,  the  master  could  not 
charge  himself  with  anything,  and 
would  not  be  accountable.  In 
general,  an  invoice  is  only  evidence 
against  parties  privy  to  the  con- 
tents. Shendom  v.  Thompson,  1 
St  C.  316.  Dicken  v.  Lodge,  I 
St.  C.  226. 

(2)  By  Chief  Justice  Mansfield, 
in  Peaceable  v.  Watson,  4  Taunt 
16.  Possession  is  primd  facie  evi- 
dence  of  ownership,  and  a  tenant's 
declaration  is  eviaence,  as  cutting 
down  the  fee.  It  would  seem  that 
these  declarations  of  occupiers  were 
admissible,  also,  as  explanatory  of 
the  fact  of  occupation.  Doe  v. ' 
Pettett,  5  Bam.  &  Aid.  21(3.  By 
Lord  Tenterden,  though,  perhaps, 
in  that  case  the  declaration  of  the 
occupier  went  to  cut  down  the  fee. 
And  see  the  argument  of  counsel  in 
Chambers  v,  Bemasconi,  1  Cr.  & 
J.  457.  In  Gamem  v.  Barnard, 
Anstr.  298.  Macdonald,  C.  B., 
seems  to  have  considered  that  the 
admissibility  of  the  declarations  of 
deceased  persons  was  chiefly  con- 
fined to  the  case  of  tenants  making 


statements  oonceming  the  lutan 
of  their  holdings. 

(3)  2  T.  R.  53.  Ashurst,  J.,  de- 
cided the  case  on  the  ground,  that 
evidence  had  been  rejected,  of  the 
occupier  having  in  one  instanoe 
prevented  a  person  from  catdog 
rushes,  threatening  at  the  same 
time,  to  tell  (his  landlord)  die  in- 
dividual in  question,  and  havinff  in 
another  seized  rushes  cut  upon  the 
place  in  dispute,  saying  at  the 
same  time  that  they  belonged  to 
that  individual.  Mr.  J.  Buller,  the 
only  other  Judge  who  delivered 
an  opinion,  said,  the  questioQ,  re- 
lative to  the  tenant  dedaring  that 
he  paid  rent  for  the  premises  in 

Question,  had  been  determined  by  ' 
le  cases  of  Hdloway  o.  Rakes, 
which  he  cited  from  MS.,  and 
Doe  V,  Williams,  Cowp.  621.  Mr. 
J.  Buller,  did  not  advert  to  the 
particular  terms  of  the  dedaratiims 
m  Davies  o.  Pierce,  or  to  the  cir- 
cumstance that  they  accompaiued 
acts  done.  The  case  of  HoUoway 
o.  Rakes  would  seem  to  have  been 
a  case  of  admissions.  In  die  case 
of  Doe  V.  Williams,  upon  a  qoa- 
tion,  whether  A.  B.  deceased,  was 
seised  of  premises  at  the  time  of  a 
fine  levied,  a  conversation  between 
him  and  a  living  tenant  was  given  m 
evidence,  wherein  the  one  aonutted 
the  payment  and  the  other  tbe  re- 
ceipt of  rent.     The  jury  and  the 
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place  in  dispute  was  parcel  of  a  particular  tenement,  the  decla- 
rations of  deceased  persons,  whilst  in  the  occupation  of  the 
place  in  dispute,  that  they  paid  rent  for  the  premises  to  a  par- 
ticular individual,  were  held  to  be  receivable  in  evidence*  In 
Peaceable  v.  Watson^  (1)  it  was  held,  that,  in  order  to  prove 
seisin  of  certain  premises  in  a  particular  individual,  it  was  com- 
petent to  ask  a  witness,  whether  a  deceased  person  in  occupa- 
tion of  the  premises  had  been  heard  to  say,  of  whom  he  rented 
tliem.  In  Doe  d.  Baggaley  v*  JoneSy  {2)  in  an  action  of  eject- 
ment brought  for  the  recovery  of  a  garden,  where  the  question 
was  whether  the  ground  in  dispute  was  parcel  of  certain  free- 
hold property,  or  of  a  certain  copyhold  tenement,  a  paper 
signed  by  a  deceased  owner  of  the  copyhold  tenement,  who 
was  also  in  the  occupation  of  the  ground  in  dispute,  in  which 
he  stated  that  no  part  of  the  garden  was  copyhold,  and  that  he 
paid  rent  for  it,  was  held  to  be  admissible  evidence  to  prove 
that  the  garden  was  not  copyhold.  Lord  EUenborough  ob- 
served, that  the  representation  was  against  the  interest  of  the 
maker  of  it,  as  he  charged  himself  with  the  payment  of  rent,  to 
which  he  would  not  have  been  liable,  had  the  garden  been 
parcel  of  his  own  tenement.  (3) 


Court  decided,  upon  the  general 
merits,  against  the  party  produdnff 
evidence  of  this  conversation,  and 
the  point  of  the  admissibility  of 
the  evidence  appears  to  have  un- 
dergone but  httle  consideration. 
In  Strode  «.  Winchester,  1  Dick. 
397,  parol  evidence  of  the  declara- 
tions of  a  devisee  were  admitted,  to 
prove  her  being  only  a  trustee. 
In  Walker  v.  Broadstock,  1  Esp. 
458,  the  declaration  of  an  occupier, 
that  his  cattle  had  been  impounded 
in  a  particular  place  was  received. 
And  it  was  said,  that  the  dedara- 
tions  of  occupiers  against  their  own 
rights  were  admissible.  And  see 
Doe  V.  Green,  Grow.  227. 

(1)  4  Taunt.  16,  than  by  such 
acts. 

(2)  1  Camp.  367. 

(3)  In  the  case  of  Walker  v. 
Bradstock,  1  Esp.  458,  it  was  stated 
by  Lord  Kenyon,  that  the  declara- 


tions of  occapiers  were  evidence 
against  their  own  rights.  This 
case  may  be  supported  on  the 
ground  of  the  declarations  of  occu- 
piers being  admissible  as  explana- 
tory of  the  fact  of  possession,  or, 
perhaps,  more  satisuictorily  on  the 
ground  of  the  admissions  being 
made  by  nrivies  in  estate,  vide  vtfra: 
it  seems  difficult  to  support  it  on  the 
broad  principle  stated  by  Lord 
Kenyon ;  for  one  of  the  declarants 
was  alive.  The  question  was  con- 
cerning the  existence  of  a  pre- 
scriptive right  of  common,  and  a 
deceased  occupier  of  the  plaintiff's 
property  had,  during  his  occupa- 
tion, said,  that  his  cattle  had  been 
impounded  on  the  place  in  dispute ; 
and  a  living  occupier  had,  during 
his  enjoyment,  dedared,  he  believed 
that  no  right  of  common  belonged 
to  the  property. 
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In  the  case  of  Barker  v.  Rmy^  the  dedaimtiooi  of  a  wife 
during  coverture  were^adduced,  after  the  death  of  her  hasband; 
they  were  to  the  efteet  thai  her  huaband  was  not  aciied  m 
fee  of  certain  premiaea  in  diqwte,  of  which  he  was  then  ia 
poaaeaaion;  and  that  upon  a  certain  event  they  wese  to  go 
over  to  another  brand)  of  the  femily.  Theae  dedaratioQa  woe 
rejected  at  mmpruu^  and  it  waa  contended,  upon  appeal  to  dw 
Lord  Chancellory  that  the  declarations  were  agamat  interest,  si 
thdr  tendency,  by  shewing  that  the  huaband  waa  not  aeisedin 
fee,  waa  to  prejudice  any  claim  that  the  wife  might  make  Id 
dower.  The  Lord  Chaneellor  refoaed  a  new  trial,  aot 
expressing  any  decided  opinion  aa  to  the  admiaaibility  of  the 
evidence.  (1) 


In  the  case  of  Jioa  d.  JBnme  v.  Ra/wlim^i^)  ujkmi  a  questien 
whether  the  lease  of  a  tenant  for  life,  having  a  limited  power  of 
leasing,  was  void,  in  consequence  of  the  ancient  rent  not  being 
reserved,  the  particulars  of  a  certain  estate  were  received  in 
evidence  under  the  following  circumstances.  The  contents  of 
the  paper  containing  the  particulars  shewed,  that  it  had  beea 
written  by  a  person  having  an  intimate  knowledge  of  the  pro- 
perty in  question,  and  who  was  in  the  confidential  employ  of 
the  person  to  whom  the  paper  was  addressed*  The  paper  was 
in  some  degree  recognised  as  authentic  by  the  person,  to  whooi 
it  waa  addressed,  by  his  indorsement  written  upon  it  ''  from 
Hobart,  a  particular  of  my  estate  in  Cornwall.'*  It  shewed 
the  existing  rent  of  a  particular  tenement,  the  ancient  rent  of 
which  was  the  subject  in  dispute.  The  paper  was  addressed 
to  the  peraon  who  was  tenant  for  life  of  the  property,  with  t 


(1)  2  Ross.  77.  It  was  conten- 
ded on  the  other  hand,  that  the 
wife  did  not  appear  to  have  had  a 
competent  knowledge  of  her  hus- 
band's title;  nor  was  it  her  duty 
to  know  it»  and  that  she  had  no 
actoal  titie  to  dower. 

(2)  7  East,  279.  Lord  EUen- 
boroogh  observed,  tiiat  if  the  te- 
nant for  life  who  disputed  the  lease, 
had  derived  his  title  from  tiie  pei> 


son  by  whom  the  iadwteme&t  vai 
made,  the  case  would  have  bsa 
quite  dear.  It  is  prssomsd,  thii 
was  said  with  reference  to  ths  doe- 
trine  of  admissions  hy  P^'^j^ 
privity.  InthejudgmentpSbrosder 

ground  is  taken  for  the  sdmimss 
of  the  evidence,  vk.  peedisr  msttf 
of  knowledge,  and  an  abseoee  of 
interest. 
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Idftsing  power  upon  condition  of  reserving  the  ancient  rent, 
beii^  the  like  power  to  tha(  under  which  the  lease  in  issue 
had  been  made.  The  paper  was  preserred  among  the  muni- 
ments of  the  estate  by  the  person  to  whom  it  was  addressedi 
and  from  him  it  came  to  the  tenant  for  life  whose  lease  was  in 
issuci  and  upon  his  death  it  passed  unth  the  other  muniments 
of  the  estate  to  the  succeeding  proprietor,  who  questioned  the 
validity  of  die  lease.  Lord  Ellenhwough,  in  delivering  the 
judgment  of  the  Court,  said,  the  contents  of  the  paper  were 
adverse  to  the  tenant  for  life  to  whom  it  was  addressed,  and 
who  had  authenticated  it  and  preserved  it  among  his  mum- 
vents, — ^for  it  dimimshed  his  interest  in  the  renewal,  in  the  same 
proportion  as  it  raised  the  rent  to  be  reserved, — and  it  could  not 
have  been  evidence  in  his  favour;  he  could  not,  therefore, 
have  had  any  undue  motive  for  preserving  it :  consequendy  it 
was  proper  evidence,tobeleft  tothe  jury,of  die  amount  of  the 
ancient  rent  received. 

In  the  late  case  of  Came  v.  Needlef{\)  it  was  considered  an 
established  doctrine  of  evidence,  that  declarations  by  a  person 
in  possession  of  premises,  tending  to  cut  down  his  own  tide,  (as, 
in  that  case,  by  stating  the  party  under  whom  he  held,)  were  ad- 
miasiUe  in  evidence.  In  Crease  v.  Barrett,  (i)  it  wa^  ob- 
served, that  an  occupier,  proved  to  be  in  possession  of  a  piece 
of  land,  is  primd  facie  presumed  to  be  owner  in  fee,  and  his  de- 
daration  *is  receivable  in  evidence,  when  it  shews  that  he  was 
only  tenant  for  life  or  years.' 

But  the  declarations  of  a  person  who  has  parted  with  his  Occupttioii  da- 
interest  in  land,  (as,  by  executing  a  settlement,)  cannot  be  ^™"^* 
adduced  for  the  purpose  of  impairing  the  rights  of  persons 
acquired  under  the  setdement,  (3)  merely  because  they  affect 


(1)  1  Bing.  N.  C.  430,  and  see  sion  of  bills  of  ezchsnoe.    h^ra, 

bvLoidL]rndhunt,in  Ghamberav.  Ch.   on  Admusum$.    In  Doe  o. 

oeniasconi,  1  Cr.  &  J.  Webber,  the  dedsration  would  ap- 

(8)  1  Or.  M.  &  R.  931.  pear  to  have  been  against  interest, 

(a^  Doe  f>,  Webber,  1  A.  &  E.  mdependendy  of  it's  affectiiig  the 

740,  and  see  the  cases  of  declara-  title  to  the  land ;  the  evidence  was, 

tions  by  persona  whilst  in  posses-  however,  rejected. 
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Balance  of 
interest. 


the  tide  to  the  land.  It  seems  necessarji  in  order  to  make  the 
declaration  of  a  deceased  per^n  admissible  as  being  an 
occapier  of  land^  to  prove  the  fact  of  his  occupation ;  it  iz  not 
enough  that  the  declaration  purport  to  be  against  the  inteicit 
of  the  maker*  (1) 

It  would  seem  not  to  be  sufficient^  that  in  one  or  more  points 
of  view  a  declaration  may  be  against  interest,  if  it  appear  upon 
the  whole,  that  the  interest  of  the  declarant  would  be  rather 
promoted  than  impaired  by  the  declaration.  Thus,  in  OiUram 
V.  Morewoodf  (2)  in  an  action  of  trespass  for  breaking  and  enter- 
ing a  particular  close,  it  became  material  to  identify  the  dose, 
concerning  the  right  of  digging  coals  in  which  the  dispote 
arose,  as  being  parcel  of  an  estate,  out  of  which  certain  rents 
had  been  reserved  in  an  ancient  conveyance.  The  party  iriio 
sought  to  do  this,  produced  the  books  of  a  person  under  whom 
he  derived  title  to  those' ancient  rents,  in  which  that  person  ac- 
knowledged the  receipt  of  rents  from  the  person,  who  had  con^ 
veyed  the  close  to  the  plaintifis,  which  rents  corresponded  with 
the  rents  that  had  been  anciently  reserved.  (3)  This  evidence 
was  held  to  be  inadmissible  by  the  Court  of  King's  Bench.  It 
may  be  observed,  even  supposing  according  to  the  authoritieB 
that  there  was  reasonable  probability  of  the  entry  being  uaed 
against  the  maker,  for  the  purpose  of  proving  the  payment, 
still  if  it  could  be  used  by  the  representative  of  the  maker  to 
prove  title  to  the  land,  the  entry  might,  upon  the  whole,  be  ia 
favour  of  the  maker's  interest  (4) 


(1)  Crease  v.  Barret,  I  Or.  M.  & 
R.  931 .  Slight  evidence,  as  of  fel- 
ling timber,  has  been  held  suffi* 
cient.  5  C.  &  P.  575.  This  prin- 
ci|)le  does  not  appear  to  have  been 
UDiformly  acted  upon ;  see  ihe  cases 
collected  in  Barker  v,  Ray,  2  ftuss. 
67  n. 

(2)  5  T.  R.  121. 

(3)  The  justification  waa  that  of 
having  a  right  to  dig  coals  in  the 
locus  in  quo,  and  the  ancient  con- 
veyance reserved  coals  as  well 
as  rents;  the  defendant  derived 
title  to  Ihe  rents,  but  not  to  the 


coals,  from  the  person  whose  book 
waa  produced. 

(4)  The  Court  does  not  appcir 
to  have  treated  this  case  as  one  of 
a  balance  of  interest,  though  in  fict 
it  was  so,  according  to  the  nume- 
rous authorities,  in  which  pivste 
memoranda,  containing  receipCi  €( 
money,  have  been  received  in  evi- 
dence. Nor  does  the  Court  appear 
to  have  considered,  whether  dw 
evidence  could  be  received  as  a 
contemporary  entrv  in  the  course 
of  business,  nor  whether  the  bod^ 
would  have  been    admissible,  u 


Sect.  l.J       Declarations  agatrut  Interest. 


321 


But  entries  of  receipt  of  rent,  made  by  a  deceased  executoi*^ 
who  had  an  interest  in  land  which  was  claimed,  have  been  held 
admissible  evidence  for  a  person  claiming  the  land  under  him, 
where  the  rent  has  been  received  and  accounted  for  by  the 
deceased  in  his  capacity  of  executor,  the  entries  not  having 
been  made  by  him  in  his  character  of  landlord.  (1) 

Where  certain  entries  of  receipt  of  money,  made  by  proctors^ 
who  were  members  of  an  ecclesiastical  corporation,  were  ad- 
duced in  evidence  by  that  corporation,  in  a  suit  commenced  by 
them  for  tithes,  it  was  held  that  the  proctors  were  interested 
against  the  entries,  because  they  charged  themselves  with  the 
whole  amount,  whereas  as  members  of  the  corporation  they  had 
only  an  interest  in  a  proportionate  share  of  the  monies  re-^ 
ceivable.  (S) 

It  frequently  happens,  that  an  entry  purports,  in  the  first  Charge  tnd 
place,  to  charge  a  deceased  person,  and  afterwards  to  dis-        *'^ 
charge  him.      In  such   a  case   the   entry    cannot  be  used 
against   the  maker  of  it>  unless   the  whole  is  read  in    evi- 


prodttced  by  a  party  not  claiming 
under  tbe  person  making  the  en- 
tries. The  case  is  certainly  dis- 
tinguishable from  most  of  tne  for- 
mer decisions,  on  the  ground,  that 
the  entries  fnight  have  promoted 
the  interest  of  persons  Claiming 
under  the  makers  of  them,  though, 
in  some  of  the  preceding  cases,  this 
view  of  the  sumect  has  been  over- 
looked. The  C!ourt  appear  to  havd 
'directed  their  attention  principally 
to  the  distinguishing  of  the  case, 
from  the  decisions  respecting  hear- 
say evidence  of  general  rights. 

(1)  9  Bing.  690. 

(2)  Short  V.  Lee,  2  Jac.  &  Walk. 
464,  and  a  MS.  ruling  of  Lord 
EUenborough  there  cited.  The 
Master  of  the  RoUs  asks,  ''Ck>uld 
the  proctors  be  suspected  of  wrongly 
setting  down  what  thev  had  not 
received,  in  order  that  they  might, 
by  charging  themselves  with  24/. 
receive  U.  back  again  ?"  It  may 
be  observed,  however,  that  the 
effect  of  the  evidence  was  to  make 


the  24/.  payable  anntially  tn  per- 
petuum.  And  it  would  be  the 
interest  of  the  corporation  to  con- 
nive at  one  of  tneir  body  fabric 
eating  such  entries  i  in  which 
case,  he  would  receive  no  real 
prejudice,  but  perhaps  an  ac- 
tual benefit,  and  the  permanent 
interests  of  the  body  would  be  pro- 
moted. But  the  entries  could  not 
be  used  during  the  life  of  the  proc- 
tor making  them,  and  his  personal 
representatives  would  have  no  in- 
terest after  his  death.  Vide  %b.,  as 
to  the  mode  of  allowance  of  stew- 
ards'accounts.  That  bursars' books 
have  been  received.  Anon.  Lord 
Raym.  745.  Per  Holt,  in  Smarts. 
Williams,  Camb.  249-  12  Vin. 
88.  The  general  rule  is,  that  cor- 
poration books  are  not  evidence  for 
the  corporation,  3  B.  &  A.  142 ; 
2B.&A.  189;  4  Russ.  222;  1  M. 
&M.  417'  Tlie  case  of  Marriage 
t.  Lawrence,  3  B.  &  A.  142,  was 
an  entry  of  payment. 
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a  

dence.  But  still  if  the  whole  were  read,  the  jury  would  most  pro- 
bably attribute  greater  weight  to  the  part  which  was  against  the 
interest  of  the  maker,  than  to  that  which  was  in  his  favor.  (1)  In 
several  of  the  cases  which  have  been  cited,  the  entry  consisted  of  a 
memorandum  of  payment  for  work  or  services  performed,  and 
therefore  may  be  said  to  have  been,  to  a  certain  extent,  in  &vor 
of  the  person  making  the  entry. 

Clerical  books.  There  is  a  very  remarkable  class  of  cases,  according  to 
which,  entries,  made  by  a  deceased  parson,  of  the  receipt  of  ec- 
clesiastical dues,  have  been  received  in  favor  of  parties  claim- 
ing the  same  interest  as  the  maker  of  the  entries.  Thus, 
the  books  of  a  deceased  rector  or  vicar  have  been  frequently 
admitted  as  evidence  for  his  successor.  (2)  After  it  has  been 
determined,  that  evidence  may  be  admitted  of  receipts  of  pay* 
ment,  isntered  in  private  books  by  persons  who  are  not  ob- 
liged to  keep  such  books,  or  to  account  to  any  one  for  the 
sums  they  receive,  it  does  not  seem  any  infringement  of  princi- 
ple to  admit  evidence  of  rectors'  or  vicars'  books.  For  the  entries 
cannot  be  used  by  the  parsons  themsdves,  and  there  is  no  legal 
privity  of  interest  between  them   and  their  successors.  (3) 


(1)  Vide  svpra,  p.  312,11. 1.  Doet?. 
Tyier,  6  Bing.  562.  In  a  recent  case, 
a  person  deceased  executed  a  feoff- 
ment, in  which  was  recited,  that 
he  was  indebted  to  another  in  a 
certain  amount,  and  that  the  feoff- 
ment was  made  in  consideration  of 
the  debt.  A  discussion  arose,  whe- 
ther proof  of  the  execution  of  the 
feoffment  afforded  evidence  of  the 
existence  of  the  debt.  It  was  con- 
tended, that  the  statement  was  not 
upon  the  whole  against  interest; 
the  point  was  not  determined. 

(2)  Armstronjp^  v.  Hewitt,  4  Pr. 
216.  Entries  of  payments  for  tithe 
hay :  the  books  are  spoken  of 
by  the  Court  as  strong  evidence. 
Parsons  v,  Bellamy,  4  Pr.  190, 
where  the  memorandum  contained 
a  long  detail  of  facts  incident  to  a 
receipt  of  payment  of  a  demand 
with  costs,  and  the  Court  said  that 
the  memorandum  was  admissible, 
because  it  had  the  effect  of  making 
the  vicar  charge  himself  with  the 


receipt  of  money.  Walker  v.  Hoi. 
man,  2  Price,  17 If  where  the  re- 
ceipts shewed  that  the  money  pay- 
ments were  regulated  by  the  poors' 
rate.  Perigalo.  Nicholson,  Wightw. 
63,  where  a  rector's  entry  in  a  Jpa- 
rish  register  was  received.  Tbe 
entry  was  not  of  the  receipt  of 
money^,  but  it  was  considered  as 
abridging  the  vicar's  rights,  being 
a  statement  of  moduses  due.  Lord 
Arundel's  case,  12  Vin.  Ab.  255^ 
pi.  3.  In  Drake  v.  Smith,  5  IV. 
369*  receipts  of  tithe-money  signed 
by  a  vicar,  in  an  entry  purport- 
inff  to  be  a  terrier,  contain^  in 
a  book  kept  in  the  parish  chest. 
The  evidence  appears  to  have  been 
admitted  principally  on  the  ground 
of  the  credit  due  to  public  oook^. 
Vide  iftfra,  part  2. 

(3)  There  is  no  legal  privity  of 
interest;  but  in  point  of  tact,  com- 
monly a  strong  leaning  in  favor 
of  the  riffhts  of  the  church,  and 
often  a  disposition  to  stats  those 
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Greneral  observations  have  been  occasionally  i;sed  respecting 
the  receipt  of  rectors'  or  vicars'  books,  which  might  be  sup- 
posed to  authorise  the  admission  of  any  kind  of  statement  con- 
tained in  them.  But  such  books  are  not  admissible,  except 
where  the  entries  contain  receipts  of  money  or  ecclesiastical 
dues,  or  are  otherwise  apparently  prqudicial  to  the  interests  of 
the  makers,  in  the  manner  in  which  entries  are  so  considered  in 
analogous  cases. 


rights  most  favorably  for  them- 
adhres  (as  indeed  may  be  said  of  all 
declarants)  in  their  own  books, 
which  they  cannot  themselves  use, 
but  which  by  accident  might  be 
used  against  them.  It  is  rare,  for 
example,  to  find  a  payment  set 
dawn  as  for  a  modus,  m  the  books 
of  incumbents.  In  Parsons  v. 
BeDamy,  4  Pr.  190,  the  Chief  Baron 
says,  "as  to  vicars  making  evi- 
dence for  their  successors,  that  is 
what  1  cannot  fisten  to.  This  Court 
knows  they  do  not  do  so,  ^d  the 
books  of  a  vicar  are  as  good  evi- 
dence as  the  books  of  a  ste^^utl." 
In  Robinson  v.  Williamson,  9  Pr. 
136,  it  was  said  by  Baron  Wood, 
that  vicar's  books  which  are  made 
by,  and  remain  in  the  power  of  the 
party  himself,  are  liable  to  a  sus- 
picion, which  cannot  attach  to  re- 
ceipts, which  are  made  by  the  per- 
son against  whom  they  are  to  be 
used.  Although  there  be  no  pri- 
vity between  an  incumbent  and 
bia  successor,  yet  they  stand  tn 
pari  jure  J  and  in  the  case  of  admis- 
sions and  judgments,  which  are 
only  evidence  against  parties  and 
privies,  successive  incumbents  are, 
as  £Eur  as  concerns  the  admissibility 
of  the  evidence  (though  not  for  the 
purpose  of  estoppel)  regarded  as 
privies,  tfide  infra,  part  2.  See  by 
l^>dal,  Ch.  J.,  in  Maddison  v. 
Nuttal,  6Bing.  226.  The  admission, 
however,  of  the  books  of  rectors  and 
vicars  has  been  thought  an  ano^ 
maly  in  the  law  of  evidence,  and 
various  grounds  have  been  assigned 
for  it, — such,  as  the  peculiar  nature 
of  tithes,  the  protection  due  to  the 
clergy,  and  the  cursus  scaccarii. 


See  by  the  Master  of  the  Rolls,  in 
Short  o.  Lee,  2  Jac.  &  Walk.  464. 
By  Lord  Kenyon,  in  Outram  v. 
Morewood>  6  T.  R.  123.  By  Baron 
Wood,  in  Perigal  v.  Nicholson^ 
Wightw.  63.  By  Price,  B.,  in 
Woodnorth  v.  Lord  Cobham,  2 
Gwill.  663.  By  King,  C.  J.,  Vin. 
Ab.  Ev.  T.  b.  73.  By  Lord  Hard- 
wicke,  2  Ves.  43,  the  first  trial  in 
the  case  of  Le  Gros  v.  Levemore, 
Gw.  59.  1  B.  &  Y.  521.  Lord 
Ellenborough,  in  Roe  v.  Rawlins, 
7  East,  290,  puts  the  admissibility 
of  vicar's  books  simply  on  the 
ground  of  absence  of  interest.  In 
Short  V.  Lee,  2  Jac.  &  W.  464. 
The  Master  of  the  Rolls  refers  to 
the  analogous  decisions  respecting 
prescriptions  in  non  decimando, 
when  set  up  against  lay  impropria^ 
tors.  In  Glynn  v,  the  Bank  of 
England,  2  Ves.  43,  Lord  Hard- 
widce,  after  observing  that  the  de- 
cisions in  the  case  of  rector's  books 
went  a  great  way,  lays  down  a  very 
broad  principle  for  their  admission, 
"  That  the  person  making  these  en- 
tries, must  know,  that  they  cannot 
benefit  himself,  or  his  property,  his 
representatives  havinff  nothing  to  do 
with  the  living,  but  bis  successor, 
who  stands  indifferent  to  him, 
and  therefore,  that  it  is  not  to  be 
presumed  that  false  entries  would 
De  made  by  him  for  his  successor." 
But  it  would  seem,  at  least  accord- 
ing to  the  doctrine  of  the  Courts  in 
analogous  cases,  that  the  circum- 
stance of  the  declaration  being 
against  interest,  was  essential  to 
guarantee  it's  accuracy,  if  not  it's 
fidelity. 
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The  entry  of  a  deceased  lessee  of  an  impropriate  rectory, 
whose  interest  had  expired,  has  been  held  to  be  receivable  in 
evidence.  (1)  And  it  is  obvious,  that  the  entries  of  collectors 
of  tithes  stand  upon  the  same  footing  as  those  of  other  re» 
ceivers  and  baili£&«  (2) 


Impropriator's 
books. 


According  to  some  authorities,  though  not  of  very  grett 
weight,  the  doctrine,  according  to  which  entries  in  rectors'  or 
vicars*  books  have  been  held  to  be  admissible  in  evidence,  has 
been  extended,  by  a  supposed  analogy,  to  the  case  of  the 
books  of  a  lay  impropriator.  (S)  The  analogy,  however, 
entirely  fails,  so  far  as  the  doctrine  in  question  may  be 
considered  as  depending  on  the  circumstance,  that  the  entriei 
are  against  interest ;  inasmuch  as  they  are  available  for  the  re- 
presentatives of  the  party  making  them.  (4)  In  the  case 
of  Short  V.  Lee^  (5)  the  Master  of  the  Rolls  was  of  opiuioni  that 
entries  in  the  books  of  an  ecclesiastical  corporation  entided  to 
a  rectory  were  admissible  evidence  for  the  corporation  in  suits 
for  tithes  brought  by  them. 


(1)  Dlingworth  p,  Leigh,  CrwilL 
1616.  3  £.  &  Y.  1385.  Apparently 
on  the  same  principle  as  that  accord- 
ing to  which  rectors'  books  are  re- 
ceivedy  namely,  that  he  had  no  pri- 
vity of  interest  with  any  succeeding 
tenant»and  the  entry  could  not  have 
been  used  for  himself  or  his  assiffnee. 
This  doctrine,  however,  introducea 
a  new  qualification  of  the  rule,  our. 
that  the  entry  would  not  be  evidence 
for  the  assignee  or  representatives 
of  the  tenant,  after  his  death  and 
during  the  continuance  of  his  term. 
It  does  not  satisfactorily  appear, 
that  the  privity  between  the  tenant 
and  his  lessor  ought  to  have  been 
disregarded  in  this  case ;  there  was 
at  least,  a  temptation  for  connivance 
between  them. 

(2)  Jones  V.  Waller,  Gwill.  847. 
Short  V.  Lee,  2  Jac.  &  W.  490. 
Woodnooth  v.  Lord  Cobham,  Bunb. 
180.  The  receiver  of  a  lay  im- 
propriator. Bullen  V.  Mitehell,  2 
Pr.  399f  accounte  of  the  reeve  of 


an  abbey.  Morgan  v.  Tvler,  dtad 
in  Short  v.  Lee,  2  Jac.  &  W.  464, 
accounte  of  bailiffs  of  New  Col- 
lege, Oxford.  Finch  o.  Messiag; 
cited  t^M?. 

(3)  Anm.  Bunb.  46,  a  demand 
for  mortuaries.  Jiioii.Vin.Abr.Bf. 
T.  b.  73,  T.  b.  1 1 7,  see  obsertatkni 
on  these  cases  by  the  Master  of  the 
Rolls  in  Short  v.  Lee,  2  Jac  &  W. 
464.  It  has  been  snggeited,  A* 
that  the  cases  in  Bunbu^  and  Yioer 
relate  to  the  same  suit,  otf.  the  csm 
in  Bunb.  is  the  report  of  the  trial  at 
iiwt  prku,  and  the  case  in  Yineris 
a  note  of  the  hearing  in  the  Ex- 
chequer. 

(4)  Thev  fall  precisely  within  tfaa 
rule  laid  down  in  Outnm  9.  Men- 
wood,  smra,  p.  320. 

(6)  2  Jac.  &  W.  464.  TTie  Maater 
of  the  Rolls  expressed  himsdf 
strongly  in  favor  of  another  groand, 
which  was  sufficient  for  the  admii- 
sion  of  the  evidence,  vide  nfrUt  p> 
321. 
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In  the  cases  which  have  been  decidedi  it  will  have  been  no-  Verbal  decU- 
ticed^  that  the  declarations  have  in  most  instances  consisted  of 
memoranda  or  entries ;  but  firom  several  of  the  examples  it 
may  be  collected,  that  verbal  declarations  are  admissible, 
though  unaccompanied  by  any  writing  or  by  any  act  done.  (1) 
Where,  iixdeed,  declarations  against  interest  accompany  acts, 
they  are  frequently  admissible  without  reference  to  the  cir- 
cumstance of  their  being  contrary  to  interest  (S) 

It  is  a  question  of  considerable  importance,  how  far  decla-  Parts  of  entry 
rations  against  interest  are  receivable  in  respect  of  matters  bterafT 
forming  a  part  of  the  declarations,  but  not  in  themselves  af- 
fecting the  interest  of  the  declarant  Where  declarations  of 
deceased  persons  acknowledging  the  receipt  of  money  have 
been  admitted,  it  appears  that  they  have  often  been  admitted 
as  evidence,  not  merely  of  the  fact  of  the  deceased  having 
received  the  money,  but  also  of  the  circumstances  stated  as 
the  occasion  of  the  payment.  (3)   In  Warren  v.  Oreenville,  (4) 


(1)  See  the  cases  collected  in  the 
note  to  Barker  o.  Ray»  2  Ruse.  67. 
Doe  V,  Williams,  Cowp.  62 1 .  Hoi- 
lowa^  V.  Raikes,  2  T.  R.  55.  Ivat 
V,  Finch,  1  Taunt.  141.  Doe  v, 
Jones,  1  Camp.  367.  Doe  o.  Pettet, 
5  Bam.  &  Aid. 220.  Daviesv.  Pierce, 
2  T.  R.  53.    Strode  v,  Winchester, 

1  Dick.  397.  Verbal  declarations 
maj,  however,  be  thought  of  in- 
fisnor  weight  to  those  written,  as 
being  more  carelessly  made,  and 
being  often  nnfaithfolly  reported ; 
they  are  besides  more  seldom  con- 
nected with  any  course  of  business. 

(2)  Stanley  v.  White,  14  East, 
Z39,  where  the  declarations  accom- 
panied acts  of  forbearance.  The 
declarations   in  Davies  v.  Pierce, 

2  T.  R.  53,  nipra»  p.  316,  might 
appear  to  be  admissible  as  part 
of  ihereiffetUB, 

(3)  See  the  cases  collected  in  the 
note  to  Barker  v.  Ray,  2  Russ.  67. 

(4)  2  Str.  1129.  uidependent  of 
ihe  credit  due  to  the  collateral  state- 
ment, there  was  a  presumption  that 
the  surrender  must  have  been  made 
before  the  money  was  paid.  See 
observations  on  this  case  by  Lord 


EUenborough,  in  Hiffham  v.  Ridg- 
way,  10  East,  117.  In  Doe  v.  Rob- 
son,  15  East,  32,  on  a  ouestion 
whether  a  lease  had  really  been 
granted  in  possession,  and  not  in 
reversion,  entry  pf  charges  in  an 
attorney's  book,  shewing  the  time, 
when  a  certain  lease  was  prepared, 
and  which  charges  were  snewn  (as 
it  would  seem  by  the  same  book)  to 
have  been  paid,  were  held  to  be  evi- 
dence after  the  attorney's  death,  that 
the  lease  was  preparedsubseqnently 
to  the  time  when  it  bore  date,  and  at 
a  period  when  it  would  have  been  a 
lease  in  possession.  It  has  been  ob- 
served, that  in  such  cases  of  entries 
in  the  books  of  deceased  attomies, 
theentries  donot  deservemuch  addi- 
tional credit  from  the  circumstances 
of  the  fact  of  payment  being  added. 
For  it  would  not  be  probable,  that 
fictitious  instructions  would,  with- 
out an  assignable  motive  be  inserted 
in  the  attorney's  book ;  or  if  such  a 
motive  existed,  the  adding  of  the 
fact  of  payment  would  not  remove 
the  suspicion  attached  to  the  entry. 
In  Shipwith  v,  Shirley,  11  Ves. 
65,  where  an  attorney's  book  was 
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upon  a  question  whether  a  surrender  to  a  recovery  could  be 
presumed^  the  book  of  a  deceased  attorney  was  produced,  which 
contained  a  charge  of  a  sum  for  sufiering  a  recovery,  two  items 
of  which  related  to  the  drawing  of  a  surrender,  and  it  ap- 
peared by  the  book  that  the  bill  was  paid.    The  Ck>urt  held 
that  the  entries  were  admissible  evidence,  and  material  upon 
the  inquiry  into  the  reasonableness  of  presuming  a  surrender. 
In  Barry  v.  Bebbingtony  before  cited,  (1)  upon  a  question  of  the 
soil  and  freehold  of  the  defendant,  entries  by  a  deceased  stew- 
ard of  a  person,  under  whom  the  plaintiff  claimed,  acknowledg- 
ing the  receipt  of  monies  on  account  of  trespasses  committed 
on  the  place  in  dispute,  were  held  to  be  admissible  evidoiee 
to  disprove  the  defendant's  title,  and  to  establish  that  of  the 
plaintiff.      In  Higham  v.  Ridgway,{2)  upon  a  question  re- 
specting the  age  of  a  person  sufiering  a  recovery,  an  entry 
made  by  a  deceased  accoucheur  in  his  book,  of  having  delivered 
a  woman  of  a  child  on  a  certain  day,  referring  to  his  ledger, 
in  which  he  had  made  a  charge  for  his  attendance,  which  wis 
marked  as  paid,  was  held  admissible  evidence  of  the  time 
of  the  child's  birth.    And  Lord  Kenyon,  in  speaking  of  the 
evidence  of  stewards'  books,  observes,  that  **  such  books  may 
be  read,  not  only  to  charge  the  steward  with  the  amount,  bat 
to  show  on  behalf  of  the  tenants,  that  rents  have  been  received, 
and  also  to  show,  in  cases  where  it  might  become  a  question, 
what  kind  of  rents  were  payable  out  of  particular  estates.  (3) 


adduced  along  with  other  evidence 
in  proof  of  a  loet  deed,  it  does 
not  appear  that  the  charges  were 
entered  as  paid.  Blaikelero.  Crofts, 
Comb.  348.  12  Vin.  Ab.  85.  See 
observations  in  the  case  of  Warren 
V.  Greenville,  by  Lord  Mansfield, 
in  Goodtitle  o.  Duke  of  Chandos, 
2  Burr.  107 1>  and  remarks  of  Lord 
Ellenborouffh,  upon  these  obser- 
vations in  Bigham  v.  Ridgway,  10 
East,  117. 

(1)  4  T.  R.  514.  In  this  case  the 
steward's  accounts  were  in  his  hand- 
writing, but  not  signed  by  him. 

(2)  10  East,  109.  LordEllenbo- 
rough,  said  ''  it  was  idle  that  the 
word  paid  only  «hould  be  admitted 
in  evidence,  without  the  context 
which  expUdns  to  what  it  refers. 


We  most,  therefore,  look  to  the  rest 
of  the  entry,  to  see  what  the  de- 
mand was,  which  he  thereby  admit- 
ted to  have  discharged.  By  the  re- 
ference to  the  ledger,  the  entry  that 
is  virtually  incorporated  with,  and 
made  a  part  of  the  other  entry,  ni 
which  it  is  explanatory."  For  other 
instances,  see  Roe  o.  Rawlini,  7 
East,  291>  receipt  of  rent  in  account 
book  of  tenant  tor  life,  to  shew  the 
amount  of  ancient  rent  Doe  d. 
Powell  9.  Hill,  cited  hfTwaBUm,^ 
in  Chambers  o.  Bemasooni,  1  Cr. 
M.  &  R.  where  Richards,  B^  siid 
that  he  could  not  divide  the  entiy 
into  two. 

(3)  In  Calvert  v.  Archbishop  of 
Canterbury,  2  Esp.  646. 


Sect  1.]        Declarations  (igainst  Interest.  327 

The  principle  of  the  admissibility  of  declarations  against 
interest,  for  the  purpose  of  proving  every  thing  contained  in 
them,  was  carried  still  further  in  the  case  of  Steady.  Heaton.  (1) 
In  that  case*  which  respected  the  existence  of  a  customary  pay- 
ment for  the  reparation  of  a  parish  church,  churchwardens* 
accounts  were  produced,  in  which  were  the  following  entries, — 
"  Received  of  Haworth,  who  this  year  disputed  this  our  ancient 
custom,  but  after  we  had  sued  him,  paid  it  accordingly,  8/.  and 
IL  costs ;"  And,  at  the  head  of  the  same  page  was  written,  "  It 
is  an  ancient  custom  thus  to  proportion  church-lay :  Ist.  The 
chapelry  of  Haworth  pay  one-fifth,  Bradford  a  third  of  the 
remainder,  and  the  rest  to  be  legally  divided  according  to  the 
churchwardens  of  the  several  other  townships  in  the  parish.** 
The  Court  were  of  opinion,  that  the  entry  of  payment  was 
clearly  admissible,  because  the  officers  thereby  charged  them- 
selves with  the  receipt ;  and  that  the  other  entry  was  admissible, 
because  immediately  referred  to,  and  that  both  of  them,  being 
written  on  the  same  page  and  on  the  same  subject,  must  be 
taken  into  consideration  together ;  that  they  were  both  parts  of 
one  and  the  same  transaction,  each  explaining  the  other. 

In  the  case  of  Marks  v.  Lahee,  (S)  an  entry  of  tender  and 
refiisal  of  money,  made  by  a  deceased  clerk  of  an  attorney, 
in  a  day-book  kept  for  the  purpose  of  entering  his  daily 
transactions,  was  held  to  be  admissible  evidence  to  prove 
the  tender ;  it*s  admissibility  was  rested  on  the  ground  that  it 
was  evidence,  that  the  clerk  had  received  the  money  and  had 
not  disposed  of  it  according  to  his  instructions,  so  that  it  ren- 
dered him  subject  to  a  pecuniary  demand. 

But  it  may  be  thought  that  there  is  a  distinction  between  Coiuuralmat- 
cases,  where  the  admission  against  interest  is  part  of  one  entire 
transaction  with  the  rest  of  the  declaration,  (as  in  the  instance 
of  stewards*  entries,  where  the  entry  might  mean  nothing  unless 
the  whole  of  it  were  read,)  and  cases  where  declarations  embrace 


(1)  4  T.  R.  669.    Farther  con-      p.  481,  supra,  f.  259. 
cemiog  entries  in  churchwardens*         (2)  3  Bmg.  N.  C.  408. 
books.  Cook  V.  Bankes,  2  G.  &  P. 
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matters  perfectly  collateral.  (1)  This  point  was  discussed  in 
the  case  of  Chambers  v.  Beftiascom,  (2)  where  one  of  the  ques- 
tions was,  whether  the  certificate  of  a  capture  by  a  sheriff's 
officer,  stating  the  place  of  arrest,  was  evidence  that  the 
plaintiff  had  been  arrested  at  the  place  stated.  Mr,  Baron 
Bayley  expressed  an  opinion,  that  supposing  the  certificate 
was  admissible  for  any  purpose  (as  being  a  declaration  against 
interest,  or  rather  as  made  in  the  course  of  official  duty),  it 
was  not  admissible  to  prove  the  place  of  arrest.  (3) 

In  the  case  of  Hudd  v.  Wrighty  (4)  a  survey  was  tendeied 


(1)  See  the  argament  of  counsel 
in  Chambers  v.  Bemaaconi,  1  Cr. 
&  J.  456,  who  explain  the  use  of 
the  evidence  in  the  above  eases  for 
other  purposes,  than  those  for  which 
the  entry  was  originally  made,  on 
the  ground  that  the  statements  re* 
ceived  were  part  of  the  res  gestiB, 
with  the  payment  or  other  matter 
i^ainst  mterest.  It  may  often 
however,  happen  that  an  entire 
statement  must  be  read,  though 
the  jury  be  directed  not  to  con- 
sider part  of  it  as  evidence  of 
the  facts  related.  Willis  «.  Ber- 
nard, 8  Bing.  376.  Manning  v, 
Clement,  7  Bing.  362.  And  the 
cases  of  confessions  of  prisoners 
put  by  Park,  J.,  8  Bing.  384.  Salte  v. 
Thomas,  3  Bos.  &  Pul.  188,  where 
a  prison-book  was  held  admissible 
to  prove  the  period  of  commitment 
and  discharge  of  the  prisoner, 
but  not  the  cause  of  the  commit- 
ment. 

(2)  1  Cr.  &  J.  456,  vide  n^flra, 
p.  343. 

(3)  Mr.  Bairon  Bayley  seems  to 
have  treated  the  ouestion  as  be- 
ing clear,  that  the  aeclaration  was 
not  against  interest,  and  he  consi- 
dered that  it  appeared  from  the 
facts  of  the  case,  that  it  was  not  a 
necessary  pert  of  the  officer's  duty 
to  state  the  particular  place  of  ar-« 
rest.  The  case  involved  two  other 
questions  besides  that  noticed  in  the 
text ;  viz.  whether  the  declaration 
was  against  interest ;  and  whether 
it  was  receivable  at  all,  as  being 
made   in    the  course  of  ofUcisd 


duty.  The  Court  of  Exchequer 
thought  the  admissibility  of  tbe 
evidence  a  question  of  so  much 
importance,  that  they  wished  tbe 
parties  to  have  an  opportunity  of 
putting  it  on  the  record.  And  see 
the  decision  on  the  same  case  in  the 
Court  of  Error,  tii^a,  p.  344. 

(4)  Before  Lord  Lyndnurst,  Ezch. 
1 1  July,  1832.  The  miufginal  note 
stated  that  the  closes,  which  had 
been  specified  as  titheable  to  the 
vicar,  formed  part  of  a  certain  dose 
mentioned  in  the  terriers ;  and  if 
so,  they  broke  in  upon  the  entirety 
of  a  district,  for  which  the  modss 
was  claimed.  It  is  to  be  observed, 
that  although  the  interests  of  the 
rector  and  vicar  were  opposed  to 
each  other,  yet  the  college  haring 
the  patronage  of  the  vicarage,  it 
was  to  their  interest  that  what- 
ever tithes  were  clearly  payable  to 
the  vicar  and  not  to  them,  should  be 
payable  in  kind  and  not  by  a  modus. 
And  if  it  was  clear  by  other  cri- 
dence,  that  they  had  no  right  to  the 
tithes  of  a  particular  close  in  any 
shape,  they  would  not  be  prejudic- 
ing, but  promoting  their  interest, 
by  admitting  this  acknowledged 
fact,  and  inserting  as  part  of  the 
same  entry  a  declaration  tending 
to  shew  that  the  tithes  were  pajr- 
able  in  kind.  In  this  case  also,  it 
would  have  been  very  questionable 
whether  an  entry  on  the  part  of 
.  a  corporation  could  be  received  in 
evidence  aj^ainst  strangers,  on  the 
ground  of  it's  being  against  interest, 
llie  case  of  Short  v.  Lee,  siiprtf^  p. 
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in  evidence,  which  had  been  made  for  the  use  of  Trinity  CoU^e 
Cambridge,  who  were  impropriators  of  a  living  of  which  the 
plaintiff  was  vicar,  and  in  this  survey  certain  closes  were  stated 
as  being  titheable  to  the  vicar.  Lord  Lyndhurst  observed, 
that  although  this  document  would  be  evidence  against  the  col- 
lege in  a  suit  between  them  and  the  vicar,  it  would  admit  of  some 
consideration,  whether  it  was  admissible  in  evidence  agiunst  a 
third  person ;  but  that  it  was  unnecessary  to  decide  that  question, 
because  the  object  of  producing  the  survey  in  evidence  arose 
out  of  a  marginal  note  to  the  survey.  His  Lordship  thought 
that  the  marginal  note  could  not  be  received  in  evidence,  in- 
asmuch as  it  was  in  the  nature  of  a  collateral  and  incidental  ob* 

s 

servation  made  by  the  person  who  framed  the  survey ;  and 
that  it  did  not  follow,  because  a  document  is  received  in  evi- 
dence in  which  there  are  entries  against  the  interest  of  a  party, 
that  therefore  collateral  and  independent  matter,  which  is 
not  a  necessary  part  of  such  entries,,  ought  to  be  received. 
The  case  of  Stead  v.  Heaton^  (1)  his  Lordship  observed,  did 
not  by  any  means  go  to  that  extent. 

In  order  to  render  declarations  against  interest  available,  it  Maker  of  entiy 
is  not  essential  that  the  deceased  person,  who  made  the  entries,  '^^  competent, 
should  have  been  a  competent  witness  whilst  living,  to  prove 
the  fiicts  contained  in  the  declaration.  (2)    This  has  been  ex- 


321,  is  no  authority  for  this  poeitiony 
as  the  person  whose  interest  was 
affected  by  the  entry  was  deceased. 
The  death  of  the  person  making  the 
smre^  had  nothing  to  do  with  the 
question  of  it's  admissibility  in  the 
present  case.  It  was  not  argued 
that  the  evidence  was  agsdnst  his 
interest,  or  was  admissible  on  the 
ground  of  reputation.  The  evi- 
dence was  rejected  by  littledale, 
J.,  at  the  trial. 

(1)  Svpra,  p.  327. 

(2)  Though  sach  a  oualification 
of  the  rule  is  stated  by  Mr.  Jostice 
Bayley,  in  Higham  t^.  Ridgway, 
10  East,  109,  yet  none  of  the  other 
Judges  advert  to  it.  And  Mr.  Jus- 
tice Bayley  lays  down  the  rule  in 
more  unqnalified  terms,  in  Doe  v. 
Robson,  15  East.  See  the  obser- 
vations of  the  Master  of  the  Roll8> 


as  to  the  observations  of  Mr.  Jus* 
tice  Bayley,  in  Short  o.  Lee,  2 
Jac.  &  W.  464. .  See  an  argument  re- 
lative to  this  point  in  Barker  o. 
Ray,  2  Russ.  71.  In  Warren  o. 
Greenville,  2  Str.  1 1 29,  tuproy  p.  325, 
it  was  said  by  the  Court,  as  a  reason 
for  receiving  an  attorney's  booksj, 
that  he  might  have  been  examined 
if  living,  and  his  books  were,  after 
his  decease,  the  best  evidence.  In 
Gleadon  o.  Atkin,  1  Or.  &  M.  420. 
Bayley,  B.,  repudiates  the  doctrine, 
that  declarations  cannot  be  received, 
except  where  the  declarant  might 
have  been  examined  in  his  life-time^ 
and  refers  to  Middleton  o.  Melton, 
10  B.  &  0.  326.  Doe  V,  Robson, 
1 5  East,  32.  Bosworth  v.  Cotchett, 
vf^Qf  p.  348,  as  shewing  that  no 
such  qualification  exists. 
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pressly  ruled  in  the  case  of  Short  v.  Lee,  where  the  entries  of 
a  deceased  member  of  an  ecclesiastical  corporation  were  ad- 
mitted on  behalf  of  that  corporartion  in  a  suit  brought  by  them 

for  tithes.  (1) 

> 

Ent  admitted  '^^^  declaration  of  deceased  persons  against  their  own  in- 
other  living  te>-  terest  are  not  the  less  admissible  in  evidence,  because  the 
factSi  to  which  the  declarations  relate,  may  be  proved  by  evi- 
dence of  another  kind,  as,  for  instance,  by  a  living  witness. 
This  rule  may  be  founded,  partly  on  the  great  credit  due  to 
declarations  agaiqst  interest,  and  partly  in  the  inconvenience  of 
proving,  in  every  case,  the  failure  of  other  evidence.  (2)  It  was 
held,  in  Middleton  v.  MeUon,  (3)  that  the  entry  made  by  a  de- 
ceased collector^  was  proof  of  the  &ct  of  the  money  having 
been  paid,  without  calling  the  persons  who  paid  it,  or  showing 
that  they  were  dead.  And  it  appears  from  the  facts  of  earlier 
cases,  that  the  same  understanding  of  the  Courts  as  to  this 
point  is  to  be  implied  from  them,  (4) 


Proof  of  decla-       ^^  order  to  make  entries  against  interest  evidence,  it  has 
raot'i  ntuation.  y^^^  jj^j j  j^  g^^g  ^jj^^gg  ^  y^  necessary  to  show,  by  testimony 

dehors  the  entries,  that  the  person  making  the  entry  ¥ras  in  the 
situation,  in  which  he  purports  to  be.  The  character  of  die 
evidence,  it  has  been  said,  must  be  established,  before  the  entry 
is  read.  (5)  Thus,  in  the  case  o(Ds  Mutzen  v.  Farr^  (6)  it  was 
held,  that  accounts  of  rent,  signed  by  a  person  styling  himself 


(1)  a  Jac.  &  W.  464.  The  role  is 
there  laid  down  in  general  terms. 
In  that  case  the  declarant  would 
have  been  incompetent,  on  the 
ground  of  being  a  partr  to  the  suit* 
to  have  been  examined  in  favour  of 
the  corporation.  But  he  might 
havebeen  examined,  if  he  had  raised 
no  objection  against  the  coroora- 
tion  to  prove  the  fact  for  whicn  his 
entry  was  used,  vit.  payment. 

(2)  It  will  be  seen,  in^a,  that 
the  admission  of  the  evidence  does 
not  impugn  the  principles  on  which 
secondary  evidence  of  facts  is  ex- 
cluded. 

(3)  10  Barn.  &  Cress.  3l7>  and 
vide  *i^a,  n.  340.    Poole  o.  Dicas, 

(4)  See  observations  of  Tnxke,  J.> 


in  Middleton  v.  Melton,  10  Bant. 
&  Cress.  328.  In  the  case  of  Banj 
V.  Bebbington,  4  T.  R.  614»  which 
was  tried  in  1791>  one  of  the  me- 
moranda was  a  recdpt  of  a  sum 
of  money  in  1785. 

(5)  See  per  Lord  Lyndhur8t,and 
Bayley,  B.,  in  Davies  v.  Morgan,  1 
Cr.  &  J.  590.  It  does  not  ^>pear 
in  that  case  whether  the  entries  por^ 
ported  to  be  made  by  corporators 
or  by  strangers. 

(6)  4  Ad.  &  E.  53.  The  acooonts 
were  found  among  the  family  muni- 
ments, which  might  seem  to  afibrd 
a  reasonable  presumption  of  thor 
being  genuine.  And  see  Short  v. 
Lee,  2  Jac.  &  W.  464,  467. 
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clerk  to  a  steward,  but  not  shown  to  have  been  em^oyed  by 
such  steward,  otherwise  than  by  the  accounts  themselvesi  were 
not  evidence  to  prove  that  the  rent  has  been  received. 

Where  the  entries  are  produced  in  evidence,  as  being  those  of 
receivers  of  private  individuals,  it  has  been  ruled,  that  it  should 
appear  by  evidence  aUundSf  that  the  persons  making  the  entries 
filled  that  character  at  the  time  when  the  entries  were  made. 
Thus,  in  the  case  oi  Short  v.  Lee^  (1 )  where  the  accounts  of  a  tithe 
collector  were  produced  in  evidence,  it  was  held  to  be  neces- 
sary to  prove  aUundey  that  the  person  whose  book  was  pro^ 
duced  was  authorized  to  collect  the  tithes.  (S) 

But  in  the  same  case,  accountp-books  in  the  possession  of  a  cor- 
poration, entitled  to  an  impropriate  rectory,  purporting  to  be  ac- 
counts of  their  collector  of  titheSj  were  received,  withoutproofoji- 
vndsf  that  the  accounting  party  was  really  the  collector ;  on  the 
ground,  that,  by  the  charter  of  the  corporation,  it  was  their  duty 
to  appoint  proctors  to  receive  the  tithes,  and  a  corporation  could 
have  received  the  tithes  themselves.  The  point  was  said  to  be  not 
dissimilar  to  that  decided  in  regard  to  collectors  of  incumbents  in 
general,  they  being  persons  whose  character  depends  on  the  plea- 
sure of  a  private  individual,  who  might  or  might  not  appoint 

It  seems,  that  the  situation  of  the  declarant  may  sometimes  be 
established  by  the  internal  evidence  of  the  books  containing 
his  entries.     In  Doe  v.  Lord  Oeorge  Thynne,  (3)  upon  a  ques- 


(1)  2  Jac.  &  W.  464.  Manby  t^. 
Curtis,  1  Pr.  225,  where  proof  of 
agency  was  reauired  in  the  case  of 
a  receipt  for  tithes  fifty  years  old. 

(2)  It  is  to  be  observed,  that  it 
would  be  very  difficult  to  prove  the 
appointment  of  reeves  or  bailiflfs, 
mose  accounts  are  of  great  anti- 
quity, and  they  have  certainly  in 
practice  been  often  admitted  with- 
out such  proof,  when  produced 
from  the  proper  custody.  The  in- 
ternal eviaence  in  such  cases  leaves 
no  reasonable  ground  for  doubt. 
The  handwriting  of  a  deceased 
steward,  need  not  be  proved  after 
thirty  years,  vide  it^fra.     Wynne 


V.  Tyrwhit,  4  B.  &  A.  376.  Jones 
9.  Waller,  Gwill.  847.  2  E.  &  Y. 
141.  See  Manby  v,  Curtis,  1 
Pr.  22ft,  contra.  The  accounts  in 
Short  V.  Leigh,  were  of  the  dates 
1752,  1753,  1754,  and  the  cause 
was  heard  in  1821.  See  Jones  v. 
Carrington,  3  E.  &  Y.  1131,  proof 
of  tithe  receipts  by  a  lessee,  without 
producing  the  lease.  Yates  v.  Leigh. 
Gwin.  861.  2  E.  &  Y.  151,  where 
receipts  purporting  to  be  signed  by 
a  receiver,  out  -appearing  to  have 
been  in  fact  signed  by  his  deputy, 
were  rejected.  ' 

(3)  10  East,  208.    It  would  seem 
that  the  similitude  between  the  an- 
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tion  whether  certain  ancient  books,  which  were  produced  firom 
the  archives  of  the  Dean  and  Chapter  of  Exeter,  were  die 
books  of  receivers  debiting  themselves  with  the  receipt  of 
money,  and  on  that  account  admissible  in  evidence,  it  was 
held,  that  the  similitude  which  the  entries  bore  to  the  bodss  of 
receivers  of  the  same  body  in  modem  times,  was  not  a  safe  and 
adequate  ground  for  presuming  that  the  ancient  books  were 
kept  by  persons  of  the  same  character  and  description,  aad 
accounted  upon  as  such.  But,  on  it's  appearing  that  some  of 
the  entries  in  the  ancient  books  (not  relating  to  the  matter  in 
question)  imported  that  one  A.  B.  was  therein  accounting  to 
the  dean  and  chapter  for  money  paid  to  himself,  with  the  re* 
ceipt  of  which  he  therein  debited  himself  in  such  forms  as 
soh>it  mihi,  solvit  per  me,  the  Court  thought  that  this  was 
strong  internal  evidence,  that  the  books  were  actually  receivers* 
books. 


Section  II. 

Declarations  and  Entries  made  in  the  course  of  Duty  or 

Employment. 

According  to  the  observations  of  several  Judges  on  difierent 
occasions,  it  might  seem  that  where  there  was  a  competency  of 
knowledge,  or  at  least  peculiar  means  of  knowledge  in  an  in- 
dividual making  a  declaration,  and  a  total  absence  of  interest 
to  pervert  the  facts  to  which  he  has  spoken,  his  declarations 
would  be  admissible  evidence  after  his  death,  even  though  the 
declarations  did  not  operate  against  his  interest  (1)    But  these 


dent  and  modem  books  was  a  safe 
and  adequate  mode  of  inferring 
the  nature  of  the  former.  That  it 
is  sufficient  if  the  entries  are  sif^ned 
by  a  deceased  agent,  without  their 
being  in  his  handwriting,  see  Doe 
o.  Stacey,  6  C.  &  P.  139. 

(1)  See  statement  by  Baylev,  B., 
of  the  principle  of  the  case  ot  Roe 
V,  Rawlins,  in  Gleadon  v.  Atkin,  I 
Cr.  &  M.  420.    The  declaration  of 


a  person  having  peculiar  means  of 
knowing  a  fact,  and  no  interest  in 
misrepresenting  it,  ia  admissible  to 
prove  the  fact,  a  fortiori,  if  it  were 
against  his  interest,  by  Lord  £1- 
lenborough,  in  speaking  of  vicars' 
books,  in  Roe  v.  Rawlms,  7  Eas^ 
290.  By  Lord  EUenboroogh,  in 
Doeo.  Robson,  15  East,  34.  Bnt 
see  b^  Baylev,  J.,  ibid.,  and  when 
spealung  of  that  case  in  1  Cr.  &  J- 
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observations  are  too  loose,  and  perhaps  too  contradictory  to  the 
principle  of  the  cases  which  have  been  just  considered,  to  be 
regarded  as  establishing  any  rule  less  rigid  than  that  above 
laid  down,  which  requires  the  declaration  to  be  against  the 
interest  of  the  person  making  it,  before  it  can  be  received  in 
evidence. 

There  appears,  however,  more  reason  for  considering  that  a  General  rale. 
rule  exists,  which  allows  of  declarations  of  deceased  persons 
being  received  in  evidence,  even  though  not  made  against  their  in«> 
terest,  provided  that  in  addition  to  a  peculiar  knowledge  of  the 
fiu^ts,  and  the  absence  of  all  interest  to  pervert  them,  the  de- 
clarations appear  also  to  have  been  made  in  the  ordinary  course 
of  official,  professional,  or  other  business  or  duty,  and  been  im- 
mediately connected  with  the  transacting  or  discharging  of  it,  and 
contemporaneous,  or  nearly  so,  with  the  transaction  to  which 
they  relate.  (1) 

It  appears  to  be  a  legitimate  ground  for  admitting  such  decla-  priQcipie  of 
rations  in  evidence,  tiiatit  would  be  contrary  to  the  experience  admisaon. 
of  mankind,  if,  in  the  generality  of  instances  at  least,  they 
were  not  exempt  from  the  suspicion  of  fraud  or  carelessness.  By 
the  conditions  on  which  such  evidence  is  proposed,  it  is  assumed 
that  no  temptation  to  deceive  can  be  suggested ;  and  it  is  no 
unimportant  guarantee  against  fraud,  that  the  declarations  can- 
not be  available  for  the  author  of  them  during  his  life-time. 
By  requiring  that  the  declarations  should  have  been  made 
in  the  course  of  ordinary  business,  and  not  only  connected 
with  the  transactions  to  which  they  relate,  but  also  contem- 


458.  By  Le  Blanc,  in  Higbam  v, 
Bidgway,  10  East.  (But  subse- 
quent authorities  have  treated  the 
case  of  Hiffham  v,  Ridgway  as  de- 
cided, on  the  ground  of  interest.) 
By  littiedale  and  Park,  J .,  10  Bam. 
&  Cress.  326, 327*  By  Lord  Lynd- 
hnrst,  €.  B.,  Baylev,  B.,  1  Cr.  &  J. 
456,  457.  By  Bayley,  B.,  in  Glen- 
don  V,  Atkin,  1  Cr.  &  M.  420. 

ri)  In  speaking  of  the  cases  upon 
tills  subject,  it  has  been  frequentiy 


said  that  they  have  gone  far  enough 
or  too  far,  and  that  the  principle  of 
them  ought  not  to  be  extended,  see 
per  Tindal,  Ch.  J.,  in  Marks  9, 
Lahee,  3  Bixig.  N.  C.  418.  Per 
litdedale,  J.,  in  Doe  v,  Vowles,  1 
M.  &  Ro.  262.  Per  BoUand,  B.,  in 
Chambers  v,  Bemasconi,  1  Cr.  Sc 
J.  p.  456.  These  observations 
have  apparently  been  intended  to 
include  several  of  the  cases  stated 
in  ti^e  last  section. 
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poraneous  with  them,  a  reasonable  ground  is  laid  for  pre*' 
Burning  that  they  are  accurate. 

Another  ground  for  the  admissibility  of  such  evidence  is,  that 
the  weight  attached  to  it  is  not  founded  merely  on  the  pre- 
sumption of  the  credit  due,  under  the  circumstances^  to  the  au- 
thors of  the  declarations,  but  also  on  the  presumption,  that  in 
the  ordinary  course  of  business  such  declarations  would  have 
been  made,  if  the  principal  fiict  to  be  proved  had  really  taken 
place.  The  case  is  analogous  to  that  in  which,  it  has  been 
seen,  declarations  are  received  as  evidence  of  co-existing 
motives  and  feelings,  (1) — only  it  is.  not  necessary,  that  the 
same  intimate  connection  should  exist  between  the  thing 
proved,  and  the  evidence  of  it ;  nor  is  the  thing  to  be  proved 
of  a  nature  of  a  secret  It  is  enough,  if  the  fiict  and  the 
declamtion  are  ordinarily  and  usually  connected  with  each 
other.  (2) 

It  may  also  be  worthy  of  remark,  that  as  the  transactions  of 
business  are  frequently  confined  to  the  knowledge  of  a  few  per- 
sons, there  is  some  reason,  on  the  ground  of  necessity,  arising  out 
of  the  subject  matter  of  the  declarations,  which  may  be  thought 
to  warrant,  under  proper  safeguards^  some  relaxation  of  the 
strict  rules  of  evidence.  (3) 

.  It  is  to  be  observed,  however,  that  there  are  authorities, 
which  deny  the  existence  of  the  rule  now  under  consideradoD, 
as  distinguished  from  that  which  requires  it  to  be  shewn,  that  de- 
(clarations  of  deceased  persons,  to  be  admissible  in  evidence,  were 
made  against  interest.  (4)    And,  doubtless,  many  of  the  cases 


(1)  Vide  mmm,  p.  300,  et  seq, 

(2)  See  by  rairke,  J.,  in  Doe  v. 
iTurford,  3  Batn.  &  Ad.  896,  who 
ap|>ear8  to  treat  this  as  the  true 
pnnciple  of  tiie  rule,  vide  itifra, 
p.  336. 

(3)  It  has  been  seen  that  similar, 
though  more  cogent  reasons  of  ne- 
cessity, are  the  foundation  of  the 
admissibility  of  hearsay  in  the  cases 
of  pedigree  and  matters  of  general 


interest,  and  also,  in  some  measure, 
of  dying  declarations. 

(4)  In  Calvert  v.  Archbishop  of 
Canterbury,  2  Esp.  646.  Lord 
Kenyon,  says,  *'  The  cases  in  which 
an  entry  made  by  a  servant,  in  the 
books  of  his  master,  have  been  re- 
ceived in  evidence,  are  where,  by 
such  entry,  the  servant  chamt 
himself  and  dischsTges  another 
person."  And  in  the  action  against 
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which  have  been  before  enumerated^  as  decided  on  the  ground 
that  the  declarations  received  in  evidence  were  adverse  to  the 
interest  of  the  makers  of  them,  might  and  probably  would  have 
been  decided  on  the  more  general  principle,  (namely,  that  the 
declarations  were  made  in  the  course  of  business,)  if  the  Courts 
had  felt  no  hesitation  in  recognising  such  a  principle. 

The  rule,  now  under  consideration,  must  be  admitted  to  have 
been  principally  founded  on  authorities  of  an  early  date,  when 
much  precision  is  not  to  be  found  in  the  decisions  of  our  Courts 
on  the  subject  of  evidence.  (1)  But  a  recent  decision  by  the  Court 
of  King's  Bench,  appears  to  have  established  it  on  a  surer 
footing.  (S) 


the  Archbishop,  Lord  Kenyon  re- 
jected the  evidence  of  an  agreement 
entered  in  the  plaintiff's  book  by  a 
deceased  clerk,  stating  a  contract 
for  the  hire  of  horses.  It  is  ob- 
served of  this  case,  however,  that 
it  did  not  appear  whether,  from  the 
coarse  of  business  or  otherwise,  it 
was  to  be  assnmed'  that  the  agree- 
ment was  made  by  the  servant  him- 
self, or  only  taken  down  from  his 
master's  hearsay.  In  Sikes  v*  Mar- 
shall, 2  Esp.  706,  Lord  Kenyon 
rejected  entries  of  payments  in  the 
handwriting  of  a  deceased  derk. 
In  Chambm  v,  Bemasconi,  1  Or. 
&  J.451.  1  Tyr.  336.  Jf/ra,p.  344. 
The  Conrt  of  Exchequer  appear  to 
have  thought,  and  Mr.  Baron  Bay- 
ley  expressly  states  his  opinion, 
tfaiat  a  certificate  of  a  sheriff  s  offi- 
cer of  the  fact  of  a  caption,  which 
he  was  required  to  make  by  the 
course  of  his  office,  was  not  admis- 
sible evidence,  because  not  against 
lus  interest,  it  amounting  to  a  de- 
claration that  the  officer  had  done 
his  duty.  In  the  decision  upon  the 
case  of  Chambers  v,  Bemasconi,  in 
error,  1  Cr.  M.  &  R.  366,  the  Ck)urt 
speak  doubtinirly  as  to  the  certifi- 
cate being  evidence  of  the  caption, 
as  beinff  an  entry  in  the  course  of 
duty,  in  Barker  v.  Ray,  2  Russ. 
76,  Lord  Eldon  intimated  an  opi- 
nion that  declarations  would  not  be 
receivable  in  cases  where  the  in- 


terest of  the  declarants  was  not 
concerned.      In  Cook  v.  Banks, 

2  C.  &  P.  478,  Lord  Tenterden  ap- 
pears  to  have  ruled  several  points, 
on  the  supposition  that  entries  of 
particular  facts  could  only  be  evi- 
dence when  against  interest. 

(1)  In  the  reports  of  Lord  Ray- 
mond, Salkeld  and  Strange,  fnnn 
which  a  great  part  of  the  £iw  upon 
this  subject  is  derived,  the  rulings 
are  to  be  read  with  much  caution, 
as  the  law  of  evidence  according  to 
which  the  determinations  of  the 
Courts  are  at  present  governed^  has 
been  almost  entirely  created  since 
the  time  of  those  reporters. 

(2)  Doe  d.  Pattershall  V.  Turfbrd, 

3  Bam.  &  Ad.  896,  vide  vtfra,f,  339. 
It  is  there  said  by  Mr.  Justice 
Taunton,  that  though  most  of  the 
prior  audiorities  in  support  of  the 
rule  were  Nisi  PrtM  decisions,  yet 
that  Evans  v.  Lake,  vtfrcL^  p.  338. 
B.  N.  P.  282,  was  a  trial  at  bar. 
Mr.  Justice  Taimton,  however, 
left  the  rule  somewhat  indefinite, 
for  besides  requiring  that  the  decla^ 
ration  should  be  made  by  a  deceased 
person,  in  the  ordinary  course  of 
Dusiness,  and  at  the  time  when  the 
fact  it  records  took  place,  says, 
it  is  necessary  that  it  should 
be  corroborated  by  other  circum- 
stances, rendering  it  probable  that 
the  fact  occurred.  The  previous 
authorities  were,  however, 
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tn  Doe  d*  PatteshaU  v.  Twrfordj  Parke,  J.,  recognues  the 
terms  of  the  rule,  for  the  admission  of  an  entry,  not  against  iih 
teresty  to  be  applicable  to  a  case, ''  where  the  entry  is  one  of  a 
chain  or  combination  of  fiicts,  and  the  proof  of  one  raises  a  pre- 
sumption that  another  has  taken  place :  that,  where  an  entry  is 
against  interest,  proof  of  the  handwriting  of  the  parQrand  bis 
death  is  enough  to  authorize  the  reception ;  at  whatever  time  it 
was  made  it  is  admissible ;  but  in  order  to  make  entries  in  the 
course  of  business  admissible,  it  is  essential  to  prove  that  diey 
were  made  at  the  time  they  purport  to  bear  date ;  they  must  be 
contemporaneous  entries.*'  He  observes  further,  ''that  a  neces- 
sary and  invariable  connection  of  facts  is  not  required ;  it  is 
enough  if  one  fact  is  ordinarily  and  usually  connected  with  the 
other."  And  Mr.  Justice  Taunton,  in  the  same  case  observes, 
''  that  a  minute  in  writing,  made  at  the  time  wheti  the  fact  which 
it  records  took  place,  by  a  person  since  deceased,  in  the  ordinary 
course  of  his  business,  whencorroborated  by  other  circumstances, 
which  must  be  proved,  is  admissible  in  evidence.**  (1) 

In  Pwjle  V.  JDicas,  (S)  the  same  principles  were  recognised 
by  the  Court  of  Common  Pleas«  And  it  was  held,  that  an 
entry  made  at  the  time  of  a  transaction,  in  the  usual  course  and 
routine  of  business,  by  a  person  who  had  no  interest  to  mistate 
what  had  occurred,  was  receivable. 


In  the  case  of  Price  v.  Lard  TorringUm^  (3)  the  plaintiff, 


on,  in  some  of  which  the  pro- 
bability of  the  facts  havinff  occurred 
or  not,  independently  of  the  entries, 
appears  to  nave  been  equal* 

<])  3  Bam.  &  Ad.  890.  It  was 
said  that  this  was  the  ffround  upon 
which  the  cases  of  LordTorrington, 
Pitt  0.  Fairclough,  Hagedorn  o. 
Reed,  Champneys  o.  Peck,  Pitman 
V.  Maddox  and  others  of  the  same 
nature  had  been  decided. 

(2)  1  Bing.  N.  C.  652. 

(3)  1  Salk.  285.  2  Lord  Raym. 
673.  Holt,  300,  S.  C.  B.  N.  P. 
282.  The  report  sa^s,  "  Otherwise 
of  the  shop-book  singly,  without 
more."    It  may  be  d>served,  on 


this  case,  that  supposing  the  dray- 
man had  not  deliverea  the  beer 
according  to  his  orders,  it  is  tme 
^t  his  signature  to  the  entry 
would  not  have  been  admissible 
evidence  for  him,  yet  he  might  very 
probably  have  signed  the  entry  in 
order  to  prevent  immediate  detec- 
tion i  or  to  avoid  his  being  pre- 
cluded from  insisting  that  he  had 
delivered  the  beer.  He  chaiges, 
indeed,  himself  with  having  re- 
ceived the  beer;  but  it  is  easy  to 
believe  that  he  would  have  expe- 
rienced at  least  equal  diflBculty  in 
denying  the  receipt  of  the  beer,  as 
in  denying  the  delivery  of  it,  sup- 
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who  was  a  brewer,  brought  an  action  against  Lord  Torrington 
for  beer  sold  and  delivered ;  and  the  evidence  given  to  charge 
the  defendant  was,  that,  according  to  the  usual  course  of  the 
plaintiff's  dealing,  the  draymen  came  every  night  to  the  clerk 
of  the  brewhouse,  and  gave  him  an  account  of  the  beer  they 
bad  delivered  out,  which  he  set  down  in  a  book  kept  for  that 
purpose,  to  which  the  drajnonen  signed  their  names,  and 
the  drayman  whose  name  appeared  to  be  signed  to  an  entry^ 
stating  the  delivery  of  the  beer  in  question,  was  dead.  It  was 
ruled,  that  this  was  good  evidence  of  a  delivery. 

In  Pitman  v.  Maddox^  (1)  in  an  action  on  a  tradesman's  bill, 
a  shop-book  was  admitted  by  Chief  Justice  Ho]t,  as  evidence, 
to  prove  the  delivery  of  goods,  it  being  inroved  that^the  ser- 
vant who  kept  the  book  was  dead,  that  the  entries  were  in  his 
handwriting,  and  that  he  was  accustomed  to  make  the  entries. 

In  the  case  of  Smarile  v.  Williams^  where  the  question  was, 
whether  mortgage-money  had  been  really  paid,  the  book  of  ac- 
counts of  a  deceased  scrivener  was  held  to  be  good  evidence  of 
payment ;  (?)  in  this  case  it  does  not  appear,  that  the  scrivener 
charged  himself  by  the  entry. 


posing  it,  in  fact,  received,  but  not 
delivered.  Supposing  him  dis- 
honest, he  had  an  interest  in  de- 
nying the  receipt,  but  if  there 
was  uttle  doubt  of  that,  it  was  his 
interest  to  state  that  the  goods  had 
been  delivered.  If  he  had  omitted 
to  state  the  fact  of  delivery,  it  must 
have  led  to  immediate  inquiry. 
It  is  observable,  that  in  the 
case  of  Calvert  «.  Archbishop  of 
Canterbury,  2  Esp.  645,  wnere 
this  case  was  cited.  Lord  Kenyon 
appears  to  have  considered,  mat 
it  was  decided  on  the  ground 
that  the  entry  was  against  inter- 
est In  Sikes  v,  Marshall,  2  Esp. 
705,  Lord  Kenyon  rejected  evi- 
dence of  pa3rments  in  the  hand- 
writing of  a  deceased  clerk,  though, 
it  might  be  said,  that  they  implied- 
ly a&utted  the  receipt  of  the  mo- 


ney paid. 

(1)  2  Salk.  690.  Lord  Raym.  732. 
S.  C.  B.  N.  p.  282.  Lord  Holt 
added,  that  the  evidence  of  deli- 
very was  as  good  as  the  proof  of  a 
witness's  hand  to  an  ooligation. 
It  may  be  observed,  that  if  the 
bookkeeper  had  not  delivered  the 
ffoods,  the  absence  of  an  entry  of 
delivery  would  have  been  strong 
evidence  against  him  in  an  action 
brouffht  by  his  employer,  and  it 
would  have  excited  an  immediate 
inquiry. 

(2)  B.  N.  P.  283.  The  case  appears 
to  be  the  same  as  that  of  Smart  v. 
Williams,  Comb.  247,  of  which  the 
following  note  is  given  in  12  Vin. 
Abr.  88.  A.  b.  15.  Scrivener^s 
book  to  prove  a  consideration  paid 
(as  a  tradesman's  book)  is  no  evi- 
dence for  himself,  but  for  any  other 
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In  the  case  of  Evans  v.  Lake^  upon  an  issue  out  of  Chancery 
to  try,  whether  eight  parcels  of  Hudson'^Bay  stock,  bought  in 
the  name  of  Lake,  were  in  trust  for  Sir  Stephen  Evans,  Sir 
Stephen  Evans*  assignees  (the  plaintiff)  shewed,  first,  that  there 
was  no  entry  in  the  books  of  Lake  relatii^  to  the  transacdon: 
Secondly,  six  of  the  receipts  were  in  the  hands  of  Sir  Stephen 
Evans,  and  there  was  a  reference  on  the  back  of  them,  by  a  de- 
ceased book-keeper  of  Sir  Stephen  Evans,  to  the  book  marked 
B.  B.  belonging  to  his  master.  The  question,  upon  a  trial 
at  bar,  was,  whether  entries  of  the  payment  of  the  money,  con- 
tained in  the  book  referred  to,  should  be  read.  The  Court 
of  King's  Bench  admitted  entries  fi*om  the  book  in  question  to 
be  read,  as  well  such  as  related  to  the  above  mentioned  six  re- 
ceipts, as  also  some  which  related  to  two  other  receipts  in  the 
possession  of  the  son  of  Lake.  (1) 

In    Champneys  v.  Peck,  (S)  upon  a  question  whether  an 


it  is.  We  have  allowed  a  bursar's 
book  of  a  college  for  evidence.  Per 
Holt,  Comb.  249,  Smart  v.  Wil- 
liams.  In  Lord  Raym.  Rep.  745, 
Anon,  the  Court  say,  that  the  shop- 
book  is  not  evidence  for  a  tradesman, 
but  it  is  good  evidence  against  him, 
or  for  a  stranger.  The  same  law 
of  a  scrivener's  hook  for  money  paid 
by  him,  or  received  to  the  use  of  a 
stranger,  or  the  book  of  a  bursar  of 
a  college.  12  Vin.  91,  pi.  25. 
See  Lord  Lorton  v,  Grore,  1  Dow. 
n.  5,  where  a  case  submitted  to 
counsel  was  received  as  second- 
ary evidence  of  marriage  articles, 
it  appearing  that  the  case  had  been 
charged  for,  and  entered  as  paid, 
by  the  family  attorney. 

(1)  Evans  o.  Lake,  B.  N.  P.  282. 
Lord  Hardwicke  in  Glynn  v.  Bank 
of  England,  2  Ves.  43,  says,  that 
this  case  went  a  great  way,  and 
was  a  new  case.  See  by  Lord  Hard- 
wicke in  Lefebure  v.  Warden,  2 
Ves.  54.  It  is  referred  to  bv 
Taunton,  J.,  in  Doe  t;.  Turford, 
infra,  p.  339>  as  being  a  trial  at 
bar,  and  therefore  entitled  to  great 
weight. 

(2)  1  Stark.  C.  404.    The  cause 


was  undefended.  In  Pritt  v.  Fair- 
dough,  3  Camp.  307,  Lord  El- 
lenborough,  alluding  to  cases  of 
this  description,  says,  the  rules  of 
evidence  must  expand,  according 
to  the  exigencies  of  society.  In 
that  case,  an  entry  by  a  deceased 
clerk,  in  a  letter-book,  professinK 
to  be  the  copy  of  a  letter  of  the  same 
date,  made  according  to  the  ooorae 
of  business,  was  received  in  eri- 
denctf.  The  case  al^o  of  Hagedon 
V.  Reid,  3  Camp.  379,  directly  con- 
firms the  case  in  the  text  Then 
a  memorandum  of  a  deceased  ckik, 
written  on  a  cop^  of  a  licence^ 
stating  that  the  original  had  been 
sent  to  a  particular  person,  was 
held  to  be  evidence  of  that  fact, 
upon  proof  of  the  oonrse  of  biisir 
ness  followed  by  the  deiks  in  the 
office.  The  case  of  Digby  o.  Stasd- 
man,  1  Eep.  327,  is  sometimes  con- 
sidered as  belonging  to  this  dasi 
of  cases :  where,  in  an  action  of 
trover,  the  plaintiff'fi  ahopman, 
who  proved  tne  delivery,  was  al- 
lowed by  Lord  Kenyon  to  pro- 
duce the  shop-book,  containing  an 
entry  of  the  ddivery  in  the  hand- 
writing of  his  master,  bnt  seen  by 
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attomey^s  bill  had  been  delivered  within  a  month  before  the  com* 
mencement  of  the  action,  an  indorsement  upon  the  bill,  in 
the  handwriting  of  a  deceased  clerk,  was  received  in  evidence. 
The  indorsement  was  in  these  terms :  *^  March  4th,  1815,  de- 
livered a  copy  to  Mr.  Peck/*  Upon  this  indorsement  being 
produced,  and  evidence  being  given  that  it  was  the  duty  of  the 
particular  clerk  to  deliver  the  bill,  and  that  such  an  indorse* 
ment  was  usually  made  in  the  common  course  of  business  upon 
the  copy  kept.  Lord  Ellenborough  ruled,  that  the  indorsement 
was  prmA  facie  evidence  of  the  delivery  of  the  bilL 

In  the  case  of  Doe  d.  PatiershaU  v.  Turford^  (1)  it  was 
proved  to  be  the  usual  course  of  practice  in  an  attorney's  office,  on 
serving  notices  to  quit  on  tenants,  to  indorse  on  the  duplicates  of 
such  notices  the  &ct  and  the  time  of  the  notice.  It  was  held, 
that,  after  the  attorney's  death,  an  indorsement  made  by  him 
on  the  duplicate  of  a  notice,  stating  the  original  to  have  been 
delivered  to  a  tenant,  was  evidence  of  the  fact,  that  the  original 
notice  was  delivered.  It  appeared  that  the  entries  were  contem- 
poraneous, from  the  circumstance,  that,  on  the  particular  day 
when  the  attorney  was  supposed  to  have  given  the  notice  to 
quit,  he  left  home,  and  on  his  return  in  the  evening  delivered  to 
his  partner  the  duplicate  indorsed  by  him,  which  was  produced 
at  the  trial.  (3) 


himself  within  a  short  time  after  it 
was  made.  It  would  seem,  that, 
in  the  present  day,  a  question  of 
this  kind  could  only  anse,  upon  a 
point  as  to  the  means  by  wmch  a 
witness  might  refresh  his  memory. 
In  Cooper  v.  Marsden,  1  Esp.  1, 
the  same  notion  appears  to  nave 
prevailed,  of  entries  in  banker's 
books  by  a  clerk  produced  as  a 
witness,  being  substantive  evi- 
dence. 

(1)  3  Bar.  &  Ad.  890. 

(2)  It  appeared  that  it  was  not 
Uie  habit  A  the  attorney  to  serve 
notices  himself.  But  it  was  said, 
that  die  attorney  must  be  pre- 
sumed to  do  what  he  required  his 
derke  to  do.    The  pvobability  of 


the  notice  having  been  delivered, 
was  confirmed  by  other  circum- . 
stances  which  were  relied  on  by 
the  Judges,  but  (with  the  exception 
of  Mr.  J.  Taunton)  they  do  not 
appear  tohave  expressed  an  opinion, 
that  those  circumstances  were  essen- ' 
tial  to  the  admissibility  of  the  in.* 
dorsement  This  case  is  approved 
of  in  Poole  v.  Dicas,  I  Bing.  N.  C. 
662,  though  in  the  ar^ment  of 
Chambers  v,  Bemascom,  I  Cr.  M. 
&  R.  p.  367>  the  Chief  Justice 
intimates  that  such  an  entry  made 
by  a  clerk  would  favor  his  interest, 
asking,  [if  the  clerk  had  not  an  in- 
terest in  saying  that  he  had  done 
his  duty. 
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In  Pw>le  V.  Dicat,  (1)  it  was  beld,  than  an  entry  of  a  dis- 
honor of  a  bill  of  exchange,  made  in  the  usual  course  of  busi- 
ness at  the  time  of  the  dishonor,  in  the  book  of  a  notary  by 
his  clerk,  who  presented  the  bill,  might  be  given  in  eyidence  in 
an  action  on  the  bill,  upon  proof  of  the  death  of  the  clerk  who 
made  the  entry.  It  was  observed  by  the  Court,  that  it  was 
the  duty  of  the  notary's  clerk  to  present  bills  for  payment  on 
the  evening  of  the  day,  when  payment  was  demandable.  After 
going  out  with  the  bill  for  the  purpose  of  presentment,  he  re- 
turns and  makes  an  entry  in  the  margin  of  the  book,  in  which 
a  copy  of  the  bill  had  been  made  upon  it's  being  led  at  the 
notary *8  for  the  purpose  of  presentment  This  was  all  in  the 
ordinary  course  of  business.  And  the  clerk  had  no  interest  to 
make  a  false  entry.  Again,  the  book  in  which  the  entry  was 
made,  was  open  to  all  the  clerks  of  the  office,  so  that  an  entry, 
if  false,  would  be  exposed  to  speedy  discovery.  The  entry 
being  thus  primd  facie  consistent  with  truth,  tliere  were  many 
accompanying  circumstances  which  tended  to  confirm  it's  cor- 
rectness. 

EntrieAre-  Itis  notessentialto  thereception  of  evidence  of  this  description 

ayaUable*  tclti-  *^^'  "^  Other  evidence  can  be  given,  except  that  which  is  offered. 
mony.  Thus  it  was  observed  by  Tindal,  C.  J.,  in  Poole  v.  Dicas,  (2) 

that  in  Doe  v.  Turford,  (3)  there  might  have  been  persons  pre- 
sent when  the  notice  was  served,  and  that  in  the  principal  case 
it  would  operate  as  a  great  hardship  to  require  the  testimony 
of  the  persons  who  might  have  been  present  The  clerk  who 
presented  the  bill  could  scarcely,  at  the  distance  of  two  years, 
point  out  who  it  was  that  answered  his  application,  and  if  it 
were  necessary  to  call  all  the  persons  who  resided  at  the  place 
of  presentment,  the  expense  and  inconvenience  would  be 
enormous. 


(1)  1  Bing.  N.  C.  652.    The  cir-  of  the  funeral  principle.  As  to  en- 

cumstance  of  the  entry  havinjjf  been  tries  by  a  notary's  clerk,  see  Sut- 

made  at  the  time  was  considered  ton  o.  Gregory,  Peake*8  Add.  Gt. 

by  the  Covart  to  be  very  material.  150. 

It  is  to  be  observed,  that  the  Court  (2)  1  Bing.  N.  C.  654,  and  vUt 

appear  to  have  sought  (or  confirma-  sujpra,  declarations  against  interest 

tory  circumstances  in  corroboration  (3)  Si^ira,  p.  339. 
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In  all  the  above  examples,  it  will  be  observed,  the  de- 
clarations were  made  with  reference  to  transactions,  the  know- 
ledge of  which  would,  from  the  nature  of  them,  usually  be  con- 
fined to  a  few  persons,  and  the  declarants  might  be  said  to 
have  had  a  peculiar  acquaintance  with  the  facts  to  which 
they  spoke;  further,  the  declarations  were  connected  with 
acts  done  at  or  about  the  time  when  they  were  made  by 
the  persona  making  them,  so  that  they  might  be  regarded 
rather  as  the  ordinary  incidents  of  the  transactions  to  which 
they  relate,  than  as  narratives  of  them. 

The  necessity,  indeed,  of  the  declarations  being  contem-  CoDtempora- 

,  .  1      ■  1  •  1    .1         neouf  entries. 

poraneous,  or  nearly  so,  with  the  transaction  to  which  they 
relate,  appears  to  be  more  plainly  shewn  by  some  negative 
examples.  Thus,  where  the  plaintiff,  in  order  to  prove  the 
delivery  of  some  wine,  produced  a  book  which  belonged 
to  his  cooper,  who  was  dead,  but  whose  name  was  set  to 
several  articles  as  wine  delivered  to  the  defendant,  Lord 
Raymond  would  not  allow  the  evidence,  saying,  that  it  dif- 
fered from  Lord  Torrington's  case,  because  there  the  wit- 
ness saw  the  drayman  sign  the  book  every  night.  (1)  In 
Champneys  v.  Pecky  (2)  mentioned  in  a  former  page,  Lord 
Ellenborough  was  not  satisfied  with  the  evidence  of  the  in- 
dorsement of  a  deceased  clerk  to  prove  the  time  of  the  delivery 
of  an  attorney's  bill,  until  it  had  been  shewn  by  extrinsic 
evidence,  that  the  indorsement  existed  at  the  time,  when  ac- 
cording to  it's  purport  the  bill  had  been  delivered.  And  in  ' 
the  case  of  Doe  d.  Pattershall  v.  Turford,  (3)  it  is  observed 
by.  one  of  the  Judges  to  the  effect,  that,  in  the  case  of  decla- 
rations against  interest,  the  time  of  making  the  declaration  is 
immaterial,  but  that  with  respect  to  the  declarations  in  question 


(1)  Clerk  V.  Bedford,  B.  N.  P.  In  some  of  the  earlier  cases  this 
282.  The  reasoning  of  the  Lord  qualification  of  the  rule  does  not 
Chief  Justice  supports  the  doctrine  appear  to  have  been  strictly  atten- 
of  the  admissibility  of  contempo-  ded  to.  See  Pitman  v.  Maddox, 
r€a^  memoranda  in  the  course  of  and  Smart  v.  Williams,  swpray  p. 
business.  337* 

(2)  1  Stark.  C.  404,  supra,  p.  338.  (3)  3  Bam.  &  Ad.  898. 
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it  is  essential  that  they  should  be  contemporaneous.  (1)  In 
Pook  y.  DicWf  (2)  the  circumstance  of  the  entry  having  been 
made  at  the  time  of  the  transaction  was  considered  very  ma- 
teriaL 


Coarse  of  busi- 
neM. 


But  there  appears  to  have  formerly  existed  some  doubt  con- 
cerning the  question,  whether  declarations,  apparently  made  in 
connection  with  transactions  of  which  the  declarant  has  pe- 
culiar knowledge,  but  not  in  the  ordinary  course  of  any  business 
or  employment,  or  which  it  is  not  the  declarant's  ordinary  prac- 
tice or  duty  to  make,  were  receivable  in  evidence. 


In  Pyke  v.  Crouch  (3)  indeed,  on  a  trial  at  bar,  it  was  re- 
solved, that  if  the  duplicate  of  a  will  be  written  by  the  di- 
rection of  a  testator,  and  be  sent  by  him  to  a  stranger  to  keqp 
it  safely,  and  the  stranger  sends  back  a  letter  to  the  testator,  in 
which  he  makes  mention  tliat  he  has  received  the  will  after 
the  death  of  the  stranger,  such  letter  may  be  read  as  circum- 
stantial evidence,  to  prove  that  such  a  duplicate  of  a  will  was 
sent  by  the  testator  to  the  stranger. 

But  it  will  have  been  observed,  that  in  most  of  the  above 
cases,  great  stress  appears  to  have  been  laid  upon  die  drcum- 
stance,  that  the  entries  admitted  were  such  as  were  customarily 


(1)  The  Judges  said,  that  the  en- 
try ought  to  be  proved  to  have  been 
made  at  the  time  thatit  purported  to 
bear  date,  and  when,  in  the  ordinary 
coarse  of  business,  such  an  entry 
would"  be  made,  if  the  principd 
fact  to  be  proved  had  really  taken 
place.  The  case  of  Searle  v.  Lord 
Barrinf^n,  it^a,  p.  346,  appears 
at  yariance  with  the  rule,  that  re- 
quires proof  of  an  entry  being 
contemporaneous.  But  it  is  con- 
ceived that  if  that  case  can  be 
supported  as  to  this  point,  it  would 
only  be  allowed  as  a  precedent  for 
cases  where  the  circumstances  were 
precisely  similar. 

(2)  1  Bing.  N.  C.  653. 

(3)  Lord  Raym.  730.      It    was 


before  considered,  whether  the 
letter  could  be  regarded  as  part 
of  the  res  gestm.  It  would  Bcem 
that  the  letter  was  in  a  slight 
degree  an  admission  against  m- 
terest,  as  it  admitted  a  ballmeot. 
But  the  evidence  appears  to  have 
been  received  simply  as  a  statement 
made  in  the  course  of  a  trsnaac- 
tion,  the  knowledge  of  which  was 
confined  to  a  few  persons,  and 
as  a  letter  which  would  most  pro- 
bably have  been  written  if  the 
will  had^  really  been  sent  to  the 
stranger.'  The  answer  was  proba- 
bly considered  as  &e  natoral  re- 
smt  of  the  fact  to  be  proved,  and 
not  merely  a  narrative  of  it  nn- 
connected  with  thetransactioD. 
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made ;  and  this  perhaps  is  to  be  implied  in  all  the  cas^s  al- 
ready noticed,  except  that  oiPike  v.  Crouch,  (1)  which  was  de- 
cided at  a  time  before  the  principle  of  this  class  of  cases  had 
been  much  considered. 

In  the  case  of  Chambers  v.  Bemascanif  (2)  on  a  question 
whether  the  plaintiff  had  committed  an  act  of  bankruptcy, 
the  case  mainly  turned  on  the  place  where  the  plaintiff  had 
been  arrested.    To  prove  the  place   of  arrest  a  certificate 
was  produced,  signed  by  the  sheriff's  officer  who  made  the 
arrest,  and  who  was  since  dead,  in  the  following  terms :  ''  9th 
November,  1825,  arrested  A.  H.  Chambers,  in  South  Molton 
Street,  at  the  suit  of  William  Brereton/'  (signed)  *'  Thomas 
Wright**    It  appeared  that  the  sheriff's  officers  were  always  re- 
quired, immediately  after  any  capture,  to  give  in  a  certificate  of  it. 
This  evidence  was  received,  but  upon  a  motion  for  a  new  trial, 
the  Court  of  Exchequer  thought  the  question  of  the  admissibility 
of  the  evidence  of  such  importance,  that  they  wished  the  parties 
to  have  an  opportunity  of  putting  it  on  the  record.    The  ques- 
tion of  the  admissibility  of  the  evidence  involved  several  points 
which  have  been  before  noticed.     But  in  reference  to  the 
point  under  consideration,  Mr.  Baron  Bayley  expressed  his 
opinion,  that  supposing  the  entry  admissible  at  all,  on  the 
ground  that  it  was  the  duty  of  the  sheriff's  officer  to  make  the 
return ;  still  that  the  return  was  not  evidence  as  to  the  place 
of  arrest ;  it  not  being,  (at  least  at  the  time  when  the  arrest 
was  made)  a  necessary  part  of  the  officer's  duty  to  state  the 
place  of  arrest     From  which  it  may  be,  perhaps,  inferred 
to  have  been  the  learned  Judge's  opinion,  that  if  no  part  of  the 


(1)  See  particularly  by  Lord  Holt, 
in  Pitman  v,  Maddoz,  2  Salk.  690. 
Clerk  V.  Bedford,  B.  N.  P.  308. 
3  Cainpb.308,  n.  siqtra,  p.  341 ;  and 
bv  Holt,  C.  J.,in  Smart  v.  Williams, 
domb.  249.  12  Vin.  Ab..  A.  b.  16. 
"llie  book  of  a  man  that  keeps 
regular  entries  might  be  evidence 
for  him."  BvLora  Hardwicke,in 
Lefeburev.  Warden,  2Ve8.  54,  "if 
there  be  proof  that  he  was  the  ser- 


vant or  ag^ent  usually  employed  in 
such  business,  was  entrusted  to 
make  such  entries  by  his  master, 
and  that  it  was  the  course  of  trade." 
(2)  lCr.&  J.  451.  1  Tyr.  335. 
From  the  report  in  Crompton& 
Jervis,  p.  452,  it  appears,  that  the 
practice  of  requiring  the  officer  to 
make  a  return  of  the  place  of  arrest 
had  not  been  adopted  in  1825. 
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entry  had  been  in  the  course  of  official  duty,  though  it  had  re- 
lated to  a  matter  transacted  at  the  time,  and  of  which  the  offi- 
cer had  peculiar  knowledge,  it  must,  without  question,  ba?e 
been  rejected. 

In  the  decision  upon  the  same  case  in  the  Court  of 
Error,  (1)  the  Court  observed,  that  the  ground  upon  which 
the  argument  was  first  rested,  viz,f  that  the  certificate  was  an 
admission  against  the  interest  of  the  party  making  it,  because 
it  made  him  liable  for  the  body  arrested,  was  not  much  refied 
on.  But  recourse  was  had  to  a  much  broader  principle,  tw., 
that  an  entry  written  by  a  person  deceased  in  the  course  of  his 
duty,  where  he  had  no  interest  in  stating  an  untruth,  is  to  be 
received  as  evidence  of  the  fact  stated  in  the  entry,  and  of  every 
circumstance  therein  described,  which  would  naturally  aceomr 
pany  the  fact  itself  Now  admitting,  for  the  sake  of  argument, 
that  the  entry  tendered  was  evidence  of  the  fact,  and  even  of 
the  day  when  the  arrest  was  made  (both  which  facts  it  might 
be  necessary  for  the  officer  to  make  known  to  his  principal,) 
still  it  was  not  receivable  to  prove  in  what  particular  spot 
within  his  bailiwick  the  capture  took  place,  that  circumstance 
being  merely  collateral  to  the  duty  done.  And  the  Court  were 
of  opinion,  that  whatever  effect  may  be  due  to  an  entry  made  in 
the  course  of  any  office  reporting  fitcts  necessary  to  the  per- 
formance of  any  duty,  the  statement  of  other  circumstances, 
^  however  naturally  they  may  be  thought  to  find  a  place  m  the 
narrative,  is  no  proof  of  those  circumstances. 

AdmiMible  for        ^^  would  seem,  that,  in  general,  declarations  of  the  na- 

whom,  ^m^g  under  consideration  would  not  be  admissible  for  parties 

in  privity  with  the  persons  making  them.  {2)   For  although  the 


(1)  Chambers  v.  Bemasconi,  1 
Cr.  M.  &  R.  367.  It  may  be  thought, 
from  the  report  of  the  case,  that 
the  Court  appear  to  have  spoken 
with  hesitation  concerning  the 
principle  of  the  class  of  cases  under 
consideration. 

(2)  In  Lord  Raym.  745.  Anon. 
12  Vin.  91.    A.  b.  26,  Lord  Holt 


says,  that  shop-books  are  not 
evidence  for  tradesmen,  but  good 
evidence  against  them,  or  for  a 
stranger;  and  see  12  Vin.  Ab.  88, 
A.  b.  15.  Per  Holt,  Camb.  249,  in 
Smart  v,  Williams.  Lord  Haid- 
wicke,  in  Glynn  v.  Bank  of  Engbind, 
2  Ves.  43,  adverting  to  the  cases  of 
tradesmen  and  shop-books,  sayt, 
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principle,  on  which  such  declarations  are  received,  does  not  de- 
pend on  the  future  use  of  the  declaration,  still  the  actual 
event  of  it's  being  made  available  for  persons  in  privity 
with  the  maker,  would,  it  is  conceived,  in  general,  be  regarded 
as  proof  of  such  an  existing  motive  of  interest,  as  according 
to  the  terms  of  the  rule  would  exclude  the  evidence. 
It  has  been  seen,  in  the  case  of  Outram  v.  Morewood,  that 
entries,  admitting  a  fact  adverse  to  the  interest  of  the  person 
making  them,  were  not  allowed  to  be  used  for  the  benefit  of 
persons  claiming  under  the  maker.  Although  no  general 
rule  has  been  laid  down  by  the  Courts  on  the  subject,  even 
as  regards  declarations  against  interest,  and  although  the  ad- 
missibility of  that  species  of  evidence  rests  on  a  different 
kind  of  presumption  firom  the  evidence  under  considera- 
tion, yet,  it  is  conceived^  that,  in  both  instances,  the  de- 
clarations can,  in  general,  only  be  made  use  of  by  strangers 
in  interest 

There  are,  however,  two  remarkable  decbions  respecting  in-  Indonemaou 
dorsements  of  interest,  in  which  it  appears  to  have  been  held, 
that  a  person's  own  declarations  in  the  course  of  business  were 
admissible  for  a  party  claiming  under  him,  or  succeeding 
to  his  representative  title,  though  it  did  not  appear  by  ne- 
gative evidence,  but  that  the  declarations  were  made  at 
a  time  when  they  might  have  been  made,  and  when,  if 
made,  they  would  have  promoted  the  interest  of  the  repre- 
sentatives of  the  maker.  It  is  proper  to  observe,  however, 
that   the  indorsements  in  these  cases,   have    by  great   au- 


ihere  is  no  instance  where  entries, 
in  a  man's  own  hand,  have  been 
admitted  after  any  length  of  time 
as  evidence.  And  see  bv  Lord  Hard- 
wicke,  in  Lefebure  v.  Warden,  2  Yes. 
64.  In  most  of  the  cases  relating 
to  written  entries,  the  entries  have 
been  made  by  shopmen  or  agents, 
and  in  Glynn  v.  Bank  of  England, 
3  Yes.  43,  Lord  Hardwicke  doubts 
whether,  in  Sir  S.  Evans's  case, 
npra,  p.  33S,  the  entries  would 
have  been  admissible  if  made  by 


himself.  And  see  by  Lord  Hard- 
wicke in  Lefebure  v.  Warden,  2  Yes. 
64.  In  Doe  t;.  Turford,  m^m-o,  p.  339, 
3  Barn.  &  AdoL  896,  the  person 
whose  indorsement  was  admitted, 
acted  as  agent.  But  it  would  seem 
that  the  circumstance  of  an  entry 
being  made  by  a  shopman  or  agent 
is  not  a  necessary  Qualification  of 
the  rule  by  whicn  declarations  of 
the  nature  in  question  are  ad- 
mitted. 
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thorities^    been  represented    simply  as   declaradons  against 


interest. 


In  an  action  on  a  bond,(l)  brought  by  the  pkintiflf  as 
administratrix  of  her  deceased  husband  (the  obligee)  against 
the  defendant  as  administrator  of  the  obligor^  the  defendant 
insisted  on  the  length  ot  time  that  had  elapsed  between  the 
date  of  the  bond  and  the  commencement  of  the  action,  which 
was  about  twentynseven  years,  as  raising  a  presumption,  that 
the  money  had  been  paid :  in  answer  to  this,  the  plaintiff  of- 
fered in  evidence  two  indorsements  on  the  bond,  (2)  in  the 
handwriting  of  the  obligee,  one  dated  in  December,  1699,  the 
other  in  March,  1707,  purporting,  that  the  whole  of  the  in- 
terest had  been  paid  up  to  the  time  of  these  dates.  The  Chief 
Justice  Pratt,  before  whom  the  action  was  first  t^ed,  rejected 
the  evidence,  (3)  on  account  of  the  inconvenience  which  would 
arise  from  allowing  the  obligee,  in  whose  custody  the  bond 
always  remains,  to  make  such  indorsements,  whenever  he 
might  think  proper.  The  plaintiff  was  accordingly  nonsuited. 
But  after  an  argument  in  the  Court  of  King's  Bench  on  a  case 
stated  for  the  opinion  of  that  Court,  the  other  three  Judges 
held,  (4)  that  the  indorsements  in  question  ought  to  have  been 
left  to  the  consideration  of  the  jury ;  ''  for  the  jury  (as  the  re- 
port in  Strtfnge  states)  might  have  reason  to  believe,  that  it  was 


(1)  Searle  t;.  Lord  Barrington, 
2  Str.  826.  8  Mod.  279>  S.  C.  2 
Lord  Raym.  1370,  S.  C.  3  Brown, 
P.  C.  536,  S.  C.  3  P.  Wms.  397. 
2  Eq.  Ca.  Ab.  414,  n.  to  Ca.  16.  12 
Vin.  Ab.  p.  85.  With  reference  to 
this  case,  the  reader  is  referred  to 
Glynn  v.  Bank  of  England,  2  Yes. 
42.  Tamer  v.  Crisp,  2  Str.  827. 
Rose  V.  Bryant,  2  Camph.  323. 
Bosworth  V.  Cotchett  Gleadon  v, 
Atkin,  tf|/V'a.  The  dates  will  be 
fonnd  to  be  as  follow: — The  bond 
was  dated  in  June,  1697 ;  the  obli- 
gor died  in  1710;  the  plaintiff's 
letters  of  administration  were  ob. 
tained  in  Julv,  1723;  Ihe  first  ac- 
tion was  triea  beifbre  Pratt,  C.  J.,  in 
1724;' the  second  action,  before 


Raymond,  C.  J.,  in  1726.  Thawiii 
of  error  in  the  Exchequer  Chamber 
was  in  1729 ;  and  the  judgment  of 
the  Exchequer  Chamber  was  af- 
firmed on  appeal  to  the  House  of 
Lords  in  1730.  (See  the  Reports  in 
Strange  &  Brown.)  The  time  of 
the  obUgei^s  death  is  not  stated  in 
any  of  the  reports ;  but  it  appears 
that  administration  of  his  effects 
was  sued  out  in  1733,  which  was 
about  twenty-six  years  after  the  date 
of  the  bond. 

(2)  See  3  Brown,  P.  C.  593,  and 
2  Lord  Raym.  1370. 

(3)  See  the  Reports  in  Strange* 
and  8  Mod. 

(4)  See  Repon  in  Strange. 
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done  with  the  privity  of  the  obligor;  and  the  ccmtant  practice 

• 

!&  for  the  obligee  to  indorse  the  payment  of  interest,  and  that 
for  the  sake  of  the  obligori  who  is  safer  by  such  an  indorse- 
ment than  by  taking  a  loose  receipt.**  And  the  report  in  the 
8th  Mod.  is  fiiU  and  strong  to  the  same  eflfect  ^*  It  is  the 
daUy  practice  (says  that  report)  to  make  such  indorsements  on 
bonds,  and  generally  at  the  request  of  the  obligor ;  and  this  is 
the  best  and  surest  evidence  of  the  payment  of  the  money,  be- 
cause acquittances  and  notes  may  be  lost,  whereas  indorse- 
ments will  continue  as  so  many  brands  on  the  bond,  into 
whose  bands  soever  it  falls,  as  long  as  the  original,  which 
creates  the  charge,  shall  continue.*'  The  nonsuit  was  not  set 
aside,  because  at  that  time  there  was  a  prevailing  notion,  that 
as  the  plaintiff  had  been  put  out  of  Court  by  the  nonsuit,  the 
Court  could  not  order  a  new  trial.  The  plaintiff  afterwards 
brought  a  new  action,  which  was  tried  before  Lord  Raymond ; 
and  the  same  indorsements  were  again  offered  in  evidence,  to 
repel  the  presumption  of  pajrment  of  the  principal.  The  coun- 
sel for  the  defendant  objected  to  the  evidence,  (I)  pn  the 
ground,  that  it  did  not  appear  when  those  indorsements  were 
made,  otherwise  than  by  the  indorsements  themselves.  But 
Lord  Raymond  was  of  opinion,  that  the  indorsements  were 
evidence  to  be  left  to  the  consideration  of  the  jury,  and  there- 
fore allowed  them  to  be  read ;  and,  (as  one  report  states)  other 
circumstantial  evidence  being  given  to  induce  the  jury  to  be- 
lieve, that  the  bond  had  not  been  satisfied,  (2)  the  plaintiff  had 
a  verdict.  The  defendant's  counsel  tendered  a  bill  of  excep- 
tions, which  was  sealed  by  the  Chief  Justice ;  and  a  writ  of 
error  was  brought  in  the  Exchequer  Chamber.  The  errors 
'  were  twice  argued  in  the  Exchequer  Chamber,  and  the  judg- 
ment of  the  Court  of  King's  Bench  was  affirmed.  (3)  A  writ 
of  error  was  then  brought  in  the  House  of  Lords ;  and  after 
counsel  had  been  heard  on  this  writ  of  error,  and  the  Judges 
had  delivered  their  opinions  seriatim^  the  House  of  Lords 


(1)  See  Report  in  Brown.  contrary  opinion.    The  Report  in 

(2)  See  Brown's  Report.  Brown  states,  that  the  juogment 
(3>  Accordinf(  to  the  Report  in  was  affirmed  by  the  opimon  of  all 

Strange,  five  judges  thought  the  evi-  the  judges, 
dence  admissible, — two  were  of  the 
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affirmed  the  judgment  of  the  Exchequer  Chamber.  The 
grounds  of  the  decision  in  the  Exchequer  Chamber^  and  in  the 
House  of  Lords,  do  not  appear  in  any  of  the  reports.  (1) 


IndonemenU 
on  note. 


The  case  of  Searle  v.  Lord  Barrington^  has  been  followed 
by  that  of  Boswarth  and  Parr  v.  Cotchett,  determined  in  the 
House  of  Lords.  (S)  In  that  case  the  payee  of  a  promis- 
sory note  had  written  indorsements  of  the  half-yearly  pay- 


(1)  Upon  the  argument  in  the 
case  of  Bosworth  o.  Cotchett, 
Lord  Eldon  directed  the  record 
in  Searle  v.  Lord  Barrington  to 
be  examined,  and  it  appeared  that 
there  was  no  mention  of  any  cir- 
cumstances to  shew,  that  the  in- 
dorsements were  made  before  the 
presumption  of  payment  could  have 
arisen.  The  time  of  the  death  of 
the  obligee  does  not  appear  to  have 
been  proved.  It  appears  from  a 
note  in  Brown's  reports,  that  Mr. 
B.  Cktmyns  was  for  revising  the 
judgment ;  and  that  Lord  Raymond, 
Ch.  J.,  Mr.  Justice  Eyre,  and  Mr. 
Justice  Frobyn,  were  absent.  The 
observation  of  the  Court,  that  the 
jury  might  have  reason  to  be- 
lieve that  the  indorsement  was 
made  with  the  privity  of  the  obligor, 
shews  the  loose  ideas  on  the  sub- 
ject of  evidence  which  prevailed  at 
the  period  of  the  decision.  In 
Glynn  v.  Bank  of  England,  2  Ves. 
43,  Lord  Hardwicke  states,  that 
be  considers,  that  in  Searie  v.  Lord 
Barrington,  the  indorsements  were 
made  within  the  twenty  years. 
Some  credit  appears  to  have  been 

Siven  to  a  presumption  that  the  in- 
orsements  were  within  time,  from 
the  fact  of  their  appearingtobeso  by 
their  date,  vide  by  Lord  Hardwicke, 
i6.,  and  Turner  v.  Crisp,  2  Str.  827. 
But  if  there  had  been  no  date  at  all, 
the  probability  of  a  person  fabrica- 
ting the  entry  woula  not  have  been 
stronger  than  that  of  a  person  fabri- 
cating a  date.  Lord  Hardwicke,  2 
Ves.  43,  seems  to  have  considered 
that  the  declarations  of  an  individual 
might  be  available  for  his  represen- 
tatives, when  they  were  originally 
agunst  his  interest ;  and  when  it  is 
only  bv  the  consequential  use  of 
them,  tnat  his  property  is  benefited. 


But  this  assumes  a  positive 
of  interest  to  be  proved  in  the  first 
instance,  and  in  the  next  place  an 
absence  of  any  contemplation  of  a 
greater  future  benefit.  Lord  Hard- 
wicke, however,  lays  it  down  as  a 
fundamental  nde,  that  a  man  shall 
not  be  permitted  to  make  evidence 
for  himself;  and  on  this  ground, 
that  a  list  of  bank  notes,  in  the  testa- 
tor's handwriting,  was  inadmisaibk 
for  his  representatives,  to  prove  the 
fact  of  his  having  been  formeriy  in 
session  of  the  notes. 

(2)  Tried  at  Leicester  Sum.  Ass. 
18 19>  before  Richards,  Ch.  B.  Judg- 
ment in  the  House  of  Lords,  6tli 
May,  1824.  By  the  stat.  9  Geo.  4, 
c.  14,  it  is  enacted,  that  **  no  in- 
dorsement or  memorandum  of  pay- 
ment, written  or  made,  by  or  on  be- 
half of  the  party  to  whom  such  pay- 
ment should  De  made,  shall  be 
deemed  sufficient  proof  of  such  pay- 
ment, so  as  to  take  the  case  oat 
of  the  statute  of  limitations.*'  In 
this  case  and  in  that  of  Searie  v. 
Lord  Barrington,  (the  principle  of 
which  appears  to  be  condemned 
by  the  stat.  of  9  Geo.  4,  c.  14, 
notwithstanding  what  is  said,  in 
the  latter  case,  respecting  the  pri- 
vity of  the  obligor,  the  ground 
of  the  decisions  appears  to  have 
been  the  inference  to  be  drawn  from 
the  ordinary  course  of  business. 
The  usual  course  of  business, 
indeed,  proves,  that  when  interest 
is  paid,  such  is  the  usual  way  of 
receipting  it,  and  that  is  alL  In 
the  aosence  of  all  evidence  to  tiie 
contrary,  an  indorsement  on  a  pro- 
missory note,  admitting  the  receipt 
of  interest,  will  be  presumed  to 
have  been  made  at  the  time  it  bears 
date,  see  Smith  v.  Battey,  1  M.  & 
Ro.  341. 
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ment  of  interest,  from  the  time  of  making  the  note  till  his 
death  (which  happened  within  six  years  of  the  date  of  the 
note),  and  the  like  indorsements  had  been  written  by  his  execu- 
tor (who  died  before  the  commencement  of  the  action) ;  and 
it  was  adjudged,  that  these  indorsements  were  admissible  in 
evidence,  in  answer  to  a  plea  of  the  statute  of  limitations ; 
though  there  was  no  extrinsic  evidence  offered  of  the  time 
when  the  indorsements  were  made,  and  though  more  than  six 
years  had  elapsed  between  the  death  of  the  maker  of  the  note, 
and  that  of  the  executor. 

In  the  case  of  Gkadon  v.  Atkin^  (I)  it  was  held,  that  an 
indorsement  upon  a  bond  in  the  handwriting  of  the  obligee, 
which  appeared  to  have  been  made  at  or  about  the  time  when 
the  bond  was  executed,  but  which  was  not  proved  to  have  been 
ever  seen  by  the  obligor,  stating  that  the  bond  was  given  to  the 
obligee  in  trust  for  a  third  person,  was  admissible  in  evidence 
to  connect  the  payments  of  interest  with  the  bond,  the  bond 
being  upwards  of  twenty  years  old,  but  interest  having  been 
paid  within  twenty  years  by  the  obligor  to  the  third  person. 
The  authorities  of  Searle  v.  Lord  Barrington  and  Batworth 
and  Cotchettf  were  relied  on  in  the  decision  of  the  Court,  and 
Bayley,  B.,  observed,  that  he  had  discovered  by  his  own  re- 
search, that  in  Seark  v.  Lord  Barrington^  evidence  was  given 
of  the  time  when  the  indorsements  were  made,  though  it  is  not 
stated  in  the  reports.  The  Court  appears  to  have  considered 
these  two  decisions  as  well  as  the  case  before  them  to  fall 
within  the  principle,  treated  of  in  the  first  section  of  this 
chapter,  that  the  declarations  of  a  person  having  peculiar 
means  of  knowledge,  having  no  interest  to  misrepresent  and 
making  a  declaration  against  his  interest  are  admissible  in 
evidence  after  his  death. 

It  has  been  held,  that  where  indorsements  of  receipts  of  part 
of  a  bond  were  proved  to  have  been  made  after  the  presump- 
tion of  payment  had  taken  place,  they  were  inadmissible.  (%) 

(1)  1  Cr.  &  M.  410.  Lord  Barrin/^n,  where  the  in- 

(2)  Turner  o.  Crisp,  2  Str.  827<  dorsements  appear  to  have  been 
The  Chief  Justice  sayinff,  that  it  made  before  they  could  be  thought 
differed  from  the  case  of  Searle  o.  necessary  to  be  made  use  of  to  en- 
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CHAPTER  XVII. 

OTHER   EXCEPTIONS   TO  THE  RULE  WHICH   EXCLUDES  HEARSAY 

EVIDENCE. 

■^N  exception  to  the  rule  excluding  hearsay  evidence, 
of  great  practical  importance,  exists  in  the  case  where  particular 
facts  have  been  inquired  into  by  public  authority.  Some  of 
the  inquiries  alluded  to  have  been  made  by  persons  on  their 
oaths ;  some  have  been  made  by  persons  not  sworn  themselves, 
but  who  have  received  their  information  upon  oath ;  some  have 
neither  of  these  guarantees  for  their  accuracy. 

Analogous  to  the  exception  just  mentioned,  is  one  which  in* 
eludes  numerous  instances,  where  credit  is  given  to  statements 
on  account  of  the  authority  and  peculiar  knowledge  of  the  per- 
son making  them,  or  of  their  o£Scial  and  public  character. 

There  are  also  various  statutory  exceptions,  which  relate,  in 
general,  to  inquiries  of  public  concern,  and  where  due  care  is 
taken  to  provide  for  the  accuracy  and  fidelity  of  the  state- 
ments. 

As  the  evidence,  which  is  the  subject  of  these  exceptions,  is 
chiefly  of  a  nature  depending  on  the  character  of  particular 
documents,  the  plan  of  the  work  requires  that  the  consideration 
of  it  should  be  postponed  until  the  subject  of  written  evidence  is 
treated  of.  The  principal  public  documents  which  are  used  in 
evidence  will  be  noticed  in  the  second  part,  and  the  efiect  of 
each  will  be  explained,  whether  as  supplying  hearsay  evidence 
receivable  in  Courts  of  Justice,  or  as  operating  in  other  ways. 
It  has  been  impossible  to  avoid  altogether  anticipating  the 
subject  of  public  documents  in  the  preceding  chapters,  parti- 
cularly as  regards  the  evidence  of  depositions,  verdicts,  and 
other  public  documents  in  matters  of  pedigree  and  upon  ques- 
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tions  of  public  right,  and  it  has  been  thought  advisable  to  col- 
lect in  these  chapters  the  whole  of  the  information  respecting 
the  efiect  of  private  writings,  as  fiir  as  they  regard  the  doctrines 
of  hearsay  evidence.  ' 

It  remains  to  notice  those  exceptions  to  the  rule  ex- 
cluding hearsay  evidence,  which  are  founded  upon  considera- 
tions personal  to  the  party  who  is  to  be  affected  by  the  evi- 
dence. 

It  has  been  held,  that  the  testimony  of  a  deceased  witness, 
who  has  been  examined  upon  oath,  on  the  trial  of  a  former  ac- 
tion between  the  same  parties,  and  where  the  point  in  issue  is 
the  same  as  in  the  second  action,  is  admissible  on  the  trial  of 
the  second  action,  and  may  be  proved  by  one  who  heard  him 
give  evidence.  (1)  And,  where  a  person,  who  had  been  sworn 
on  a  former  trial  between  the  same  parties  on  the  same  issue, 
and  subpoenaed  to  appear  as  a  witness  at  a  second  trial,  did 
not  appear  in  obedience  to  the  writ,  the  Court  of  King's  Bench, 
seeing  reason  to  believe  that  he  had  been  kept  away  by  the 
contrivance  of  the  adverse  party,  admitted  other  witnesses  to 
prove  what  he  had  sworn  on  the  former  occasion.  (S) 

It  has  recently  been  held,  that  where  a  witness  has  been  ex- 
amined in  a  suit  in  which  A.  and  others  were  plaintiffs  and  B. 
defendant,  his  examination,  after  his  decease,  may  be  adduced 
by  B.  in  an  ejectment  brought  by  him  against  A.  alone ;  for  the 
lessor  of  the  plaintiff  is  the  real  party  in  an  ejectment,  and  A. 


(1)  Rex  V.  Carpenter,  2  Show.  47. 
Buckworth's  case,  Sir  T.  Raym. 
1 70.  Yin.  Ab.  Evidence  (T.  b.  88, 
pi.  4.)  Coker  v.  Farewell,  2  P. 
Wms.  569.  IHkev.  Crouch,  1  Lord 
Raym.  730.  By  Lord  Kenyon,  4 
T.  R.  290.  Mayor  of  Doncaster, 
V.  Day,  3  Taunt.  262.  Strutt  v, 
Borington,  5  Esp.  67.  1  Starkie, 
211,  n.  Notwithstanding  there  is 
the  usual  order  in  equity  for  read- 
ing depositions,  Todd  v,  Winchel- 
sea,  3  C.  &  P.  387.  See  Doe  d. 
Lloyd  V.  Passingham,  2  C.  &  P. 


440.  That  the  short-handwriter's 
notes  of  the  evidence  of  living  wit- 
nesses is  not  receivable.  WiUiams 
V.  Taylor,  3  M.  &  P.  350.  As  to  the 
Judges'  notes,  see  Crease  v.  Barret, 
1  Tyr.  &  Gr.  112.  From  analogy  to 
the  law  as  to  depositions  before 
magistrates,  it  would  seem  that  the 
same  rule  would  apply  in  new  trials 
of  indictments  removed  by  cer- 
iiarari. 

(2)  Green  v.  Gaturk,  B.  N.  P. 
243. 
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bad  the  same  power  at  the  former  trial  of  otqeding  to  the  com- 
petency of  the  witnesSi  and  the  same  right  of  crosa-examination 
and  of  calling  witnesses  to  contradict^  or  discrecUt  his  testimoiiy, 
as  he  would  have  had,  if  the  witness  had  been  alive  and  sab- 
poenaed  on  the  second  trial.  It  was  also  held,  that  the  evi- 
dence was  producible  in  the  cause  for  the  same  purpose,  and 
to  the  same  extent,  as  if  the  witness  had  been  alive  and  giTen 
his  evidence ;  consequendy,  that  where  the  witness  was  one  of 
the  attesting  witnesses  to  a  will,  his  evidence  at  the  former 
trial  was  sufficient  proof  of  the  will,  and  the  evidence  of  the 
surviving  witness  was  not  better  evidence.  (1) 

It  seems  that  the  exception  would  apply,  where  the  parties 
to  the  first  trial  were  represented  on  the  second  occasion 
by  persons  who  bad  succeeded  to  them  by  privity  of  law,  of 
blood,  or  of  estate,  and  that  the  rule  upon  the  subject  is  in 
this  respect  analogous  to  that  which  prevails  in  the  case  of 
estoppels  by  judgment,  the  admissibility  of  verdicts,  and  the 
efiect  of  admissions.  (S) 

It  has  been  said,  that  the  person,  called  to  prove  what  a  de- 
ceased witness  said  on  the  former  trial,  must  undertake  to 
repeat  precisely  his  very  words,  and  not  merely  to  swear  to 
their  efifect.(3)  This,  it  is  conceived,  can  only  mean,  at  the 
furthest,  that  he  must  be  able  to  speak  to  the  identical  worda 
of  the  former  witness,  when  it  is  essential  that  the  very  iden- 
tical words  should  be  known.  In  some  cases,  proof  of  the  sub- 
stance of  the  former  evidence  may  be  as  satisfactory  as  proof 
of  the  identical  words,  unless  the  witness  can  undertake  (what 
is  not  possible)  to  deliver  the  same  words  precisely  with  the 
same  manner  and  in  the  same  tone.  (4) 


(1)  Wright  V.  Doe  d.  Tatham,  1 
Ad.  k  £11. 21. 

(2)  See  Doe  d.  Foster  v.  Earl  of 
Derby,  1  Ad.  &  £11.  790,  where  the 
evidence  was  rejected  on  the  ground 
that  the  two  trisds  were  not  substan- 
tially between  the  same  parties. 
The  decisions  as  to  depositions, 
and  as  to  verdicts  and  admissions, 
tf|/ra. 


(3)  Lord  Pblxnerston's  case,  dted 
by  Lord  Kenyon,  in  Rex  o.  Joliffe, 
4  T.  R.  296.  Ennis  v.  Donnis- 
thorne.  Com.  Sum.  Ass.  1789»  by 
Lord  Kenyon,  citing  Rex  o.  Debo- 
ragh  from  one  of  his  own  notes. 

(4)  On  an  indictment  for  peijniyy 
it  is  sufficient  if  a  witness  states 
from  recollection^  the  evidence 
which  the  defendant  gave,  though 
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The  evidence  in  such  case  is  of  a  different  character  from 
any  which  has  been  hitherto  considered ;  for  not  only  is  it 
free  from  the  objections  of  being  extra-judicial^  and  not  taken 
upon  oath^  but  the  party^  to  be  affected  by  it^  had  the  power  of 
cross-examining  the  witness,  and  that  under  the  same  circum- 
stances as  upon  the  present  trial.  Still  the  jury  have  not  the 
means  of  judging  of  the  demeanor  of  the  witnessi  which  is  very 
important  for  the  discovery  of  truth.  That  particular  safe- 
guard, however,  has  been  relinquished  by  the  legislature,  and 
by  the  Courts  on  several  occasions,  where  the  requiring  of  it 
would  be  likely  to  occasion  a  failure  of  justice.  (1) 

The  exception,  in  question,  applies  to  depositions  taken  in 
Chancery  or  before  magistrates,  (S)  and  it  receives  much  illus- 
tration from  the  decisions  respecting  that  species  of  documents. 
ItwUl,  therefore,  be  further  considered  in  that  part  of  the 
work,  which  treats  of  written  evidence. 

The  last  exception  which  it  will  be  necessary  to  notice,  re- 
lates to  the  admissions  of  parties  in  civil  suits  and  the  confes- 
sions of  prisoners.  These  will  be  most  conveniently  treated 
of  in  a  separate  chapter. 
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he  cannot  say  with  certainty,  that 
it  was  all  the  evidence  the  defendant 
gave,  if  he  can  say  with  certainty 
that  it  was  all  he  gave  on  that 
point,  and  that  there  was  nothing 
to  qualify  it.  Rex  v.  Rowley,  1  M9. 
Cr.  Ca.  Ill,  and  cases,  ib, 

(1)  See  infra,  the  statutes  rela- 
ting to  the  examination  of  witnesses 
nnder  commissions  before  Justices, 
or  otherwise.  Also  the  decisions 
respecting  the  reading  of  deposi- 


tions taken  before  Justices  or  the 
coroner. 

(2)  In  one  respect  depositions 
are  less  liable  to  objection  than 
oral  testimony,  as  a  more  trust- 
worthy account  is  obtuned  of  what 
was  actually  stated.  But,  on  the 
other  hand,  the  previous  examina- 
tion is  not  equally  solemn  with  that 
for  which  it  is  substituted,  nor  is 
there  the  same  power  of  cross-exa- 
minatioD. 
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CHAPTER  XVIII. 


ADMISSIONS  AMD   CONFESSIONS. 


X  HE  exceptions,  which  have  been  admitted  to  the  rule 
excluding  hearsay  evidence,  in  the  instances  of  admissions  and 
confessions,  depend  chiefly  on  the  principle  of  a  reasonable 
presumption  in  favor  of  the  truth  of  a  statement,  when  it  is 
against  the  interest  of  the  person  who  makes  it     And  this  spe- 
cies of  evidence  is  of  a  nature,  which  renders  it  unnecessary  to 
require  that  the  author  of  the  statement  should  be  called  as  a 
witness,  even  where  he  is   capable  of  being  called,  for  the 
purpose  of  proving  it.     In  many  cases  to  which  the  exception 
in  regard  to  admissions  is  applicable,  the  evidence  is  considered 
as  of  a  conventional  nature, — so  that  if  it  be  not  agreeable  to 
truth,  it  is  at  least  consistent  with  that  state  of  facts,  the  truth  of 
which  the  party  making  the  admission  has  induced  other  per- 
sons  to  assume,  as  the  basis  of  their  transactions.     There 
is  an  argumentum  ad  hominem,  which  has  probably  contributed 
to  the  reception  of  this  species  of  evidence,  and  which  may  be 
thought  to  remove  any  objections  made  by  a  person  who  con- 
tends that  his  own  statements  have  been  founded  in  mistake 
or  error. 

Nevertheless  it  is  obvious,  that  the  evidence,  which  is  the 
subject  of  these  exceptions,  is  liable  to  many  of  the  objections 
attaching  to  hearsay  evidence  in  general.  Some  objections, 
also,  are  of  a  peculiar  nature,  especially  in  the  instance 
of  confessions.  And  in  the  various  instances  in  which  per- 
sons are  liable  to  be  affected  by  the  admissions  of  others,  on 
the  alleged  ground  of  being  identified  with  them,  the  princi- 
ples, upon  which  the  exceptions  under  consideration  are  founded, 
lose  a  considerable  part  of  their  effect.  Hence,  these  excep- 
tions are  subjected  to  several  restrictions  and  qualifications, 


Sect.  1.] 


Of  Admissions. 


which  it  is  proposed  to  treat  of,  first,  as  they  regard  the  law  of 
admissions,  and,  secondly,  as  they  regard  that  of  confessions. 
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Section  I. 

Of  Admissions. 

On  the  subject  of  admissions  it  may  be  laid  down  as  a  first  Nature  of  ad- 
principle,  that  the  whole  of  the  statement,  which   contains  the   ^^^^   aamia- 
admission,  is  to  be  received  together.  (1)   This  is  necessary,  in  non. 
order  to  enable  the  Court  to  judge  of  the  true  meaning  and  ex- 
tent of  the  admission,  which  will  often   have  a  difierent  im- 
port, when  taken  together,  firom  that  which  a  partial  account  is 
calculated  to  convey.  {2) 


For  example,  if  a  part  of  an  answer  in  Chancery  is  read  in 
evidence,  the  other  party  is  entitled  to  have  the  whole  read,  (3) 
and  if,  on  exceptions  taken,  a  second  answer  is  put  in,  the  de- 
fendant may  insist  upon  having  that  also  read,  to  explain  what 
he  swore  in  his  first  answer.  (4)  If  a  person,  in  making  an  ad- 
mission against  his  own  interest,  refers  to  a  written  paper. 


(1)  See  cases  collected  in  note  to 
Roe  V.  Ferrars,  2  B.  &  P.  548. 
Earl  of  Bath  e.  Battersea,  5  Mod.  9. 
3  Salk.  153.  Countess  of  Dart- 
mouth V.  Roberts,  16  East,  334. 
Bame  v.  ^hitmore,  Bac.  Ab.  Ev. 
622.  B.  N.  P.  237.  Salk.  286. 
The  whole  of  a  recital  in  a  deed 
must  be  taken,  2Ventr.  171  •  1  Com. 
Dig.  Ev.  b.  5.  As  to  the  point 
whether  upon  indictments  for  per- 
jury, it  is  necessary  for  the  pro- 
secutor to  prove  the  whole  of  the 
defendant's  testimony,  2  Russ.  on 
Cr.  547.  Rex  v.  Jones,  Peake,  37. 
Rex  V,  Dowlan,  Peake,  170.  Carr's 
case,  1  Sid.  418. 

(2)  By  Lord  Tenterden,  in  the 
Queen's  case,  2  Br.  &  Bing.287.  In 
Thompson  v,  Austin,  2  D.  &  R. 
361.  Lord  Tenterden,  says,  "  it  is 
at  all  times  a  dangerous  thing  to 
admit  a  portion  only  of  a  conversa- 
tion in  evidence,  because  one  part 


taken  by  itself  may  bear  a  very  dif- 
ferent construction,  and  have  a 
very  different  tendency  to  what 
would  be  produced  if  the  whole 
were  heard ;  for  one  part  of  a  con- 
versation will  frequently  serve  to 
qualify  and  to  explain  the  other." 

(3)  By  Holt,  C.  J.,  in  Lynch  v. 
Clarke,  3  Salk.  153.  Earl  of  Bath 
V,  Battersea,  5  Mod.  9.  Gilb.  Ev. 
44.  It  is  said  that  this  rule  does 
not  hold,  when  an  answer  is  put  in 
for  the  purpose  of  shewing  the  in- 
competency of  a  witness,  who  has, 
in  his  answer,  admitted  himself  in- 
terested in  the  event  of  the  cause. 
Sprain  t^.  Drax,  trial  at  bar,  B.  N.  P. 
32.  It  is  conceived  that  the  ques- 
tion must  be,  in  such  a  case,  whe- 
ther the  rest  of  the  answer  mi^ht 
be  relevant  to  explain  the  admission 
contained  in  it. 

(4)  Rex  o.  Carr,  I  Sid.  418. 
B.  N.  P.  237.    Gilb.  Ev.  50. 
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without  which  the  admission  is  not  complete,  the  contents  of 
the  paper  ought  to  be  shewn,  before  the  statement  can  be  used 
as  evidence  against  the  party.  (1)  And  if  part  of  a  oonvena- 
'tion  is  used  as  evidence  by  way  of  admission,  the  party,  against 
whom  it  is  used,  is  entitled  to  have  the  whole  conversation  re- 
peated. (2)  Where  commissioners  in  bankruptcy  send  for  a  party, 
and  compel  him  to  produce  documents  and  answer  questions, 
secondary  evidence  cannot  be  given  of  the  documents  without 
proof  of  the  examination  which  accompanied  their  pro- 
duction. (3) 

It  is  proposed  to  consider  whether  any  limits  have  been  im- 
posed on  the  reception  of  hearsay  evidence  of  a  party  in  his 
own  favor^  upon  the  ground  of  it's  accompanying  an  admission. 

In  the  Queen's  case,  the  Judges  appear  to  have  consi- 
dered, that  there  was  no  other  limit  to  the  admissibility  of  the 
whole  of  the  statements  containing  an  admission,  than  that  of 
relevancy  to  the  suit..  Lord  Tenterden,  in  delivering  the  opi- 
nion of  the  Judges,  says,  ^'  if  a  counsel  chooses  to  ask  a  witness 
as  to  any  thing  which  may  have  been  said  by  an  adverse  party, 
the  counsel  for  that  party  has  a  right  to  lay  before  the  Court 


(1)  See  Jacob  v.  Lindsay,  1  East, 
462.  Smith  V,  Young,  1  Campb. 
439-  Lord  Bairymore  v.  Taylor, 
1  Esp.  325.    Ck)llet  V.  Lord  Keith, 

4  Esp.  212.    Randle  o.  Blackburn, 

5  Taunt.  245.  Boardman  v.  Jack- 
son, 2  Ball  &  Bea.  386.  Falconer  v. 
Hanson,  1  Campb.  17 1»  where  a 
log-book  was  referred  to  in  a  depo- 
sition. Dagleish  t^.  Dodd,  5  C.  & 
P.  238,  where  a  letter,  written  by 
the  defendant,  was  put  in,  and  it 
was  held,  that  the  aefendant  had 
a  right  to  have  read  what  was 
written  on  the  back  by  the  plain- 
tiff. But  where  a  plaintiff  put  in 
evidence  the  copy  of  a  writ,  it  was 
held  that  the  defendant  had  no 
right  to  have  the  sheriff's  return 
read,  which  formed  no  part  of  the 
document  in  evidence.  Adey  f. 
Bridges,  2  St.  189.  Johnson  v. 
Gilson,  4  Esp.  21,  where  a  letter 
produced  refers  to  other  letters; 
secuSf  if  the  letter  merely  states  that 
others  are  enclosed  under  it's  <;over. 


Wheeler  v.  Atkins,  5  Esp.  246,  in- 
terrogatory referring  to  a  letter. 
So  that,  it  the  interrogating  party 
refuse  to  produce  the  letter,  he 
must  abandon  thp  whole  of  the  in- 
terrogatories. 

(2)  Smith  V.  Blandy,  R.  &  M. 
257.  Smith  v.  Young,  1  Campb. 
439.  Green  v.  Dunn,  3  Campb. 
215.  Afion.  12  Vin.  Ab.  Er.  A.  b. 
23.  Renmiie  o.  HaO,  Mann.  Ind. 
2d  edit.  376.  Cray  t>.  Halls,  R  & 
M.  258.  Thompson  v.  Austen,  2 
D.  &  R.  361.    Fletcher  t^.  Froggat, 

2  C.  &  P.  569.  R.  V.  Jones,  2  C. 
&  P.  630.  2  Ventr.  171.  Com. 
Dig.  Ev.  B.  5.    Yates  v.  Carnsew, 

3  C.  &  P.  99»  where  a  bankrupt 
was  entitled  to  have  his  examina- 
tion read  in  conjunction  with  ex- 
tracts from  his  books. 

(3)  Holland  v.  Reeves,  7  C.  &  P. 
38 .  The  paper,  which  was  the  ma- 
chine copy  of  a  letter,  was  not  an- 
nexed to  the  examination. 
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the  whole  which  was  said  by  his  client  in  the  same  conversation, 
not  only  so  mudi  as  may  explain  or  qualify  the  matter  intro- 
duced i^n  the  previous  examination,  but  even  matter  not  pro- 
perly connected  with  the  part  introduced  upon  the  previous 
examination,  provided  only  that  it  relate  to  the  subject  matter 
of  the  suit:  because  it  would  not  be  just  to  take  part  of  a 
conversation  as  evidence  against  a  party,  without  giving  to  the 
party,  at  the  same  time,  the  benefit  of  the  entire  residue  of 
what  he  said  on  the  same  occasion." (1) 


But  it  has  been  held,  that  although  a  defendant  is  entitled 
to  have  the  whole  of  a  particular  entry  in  a  book  read,  where  a 
part  of  it  is  used  against  him,  yet  he  cannot  insist  upon  reading 
distinct  entries  in  di£ferent  parts  of  the  books.  (2)    And  letters 
written  by  a  party  are  evidence  against  him  without  producing 
those  to  which  such  letters  are  answers.  (3)    The  examin&tion 
of  a  party,  signed  by  him  before  commissioners  of  bankrupt,  is 
evidence  against  him,  though  part  only  of  his  deposition  was 
noted  down.  (4)     And   testimony  given  in  Court,  admitting  a 
particular  fiict,  may  be  used  as  an  admission,  though  the  person 
examined  was  prevented  from  entering  into  an  explanation  of 
the  circumstances  under  which  the  fact  took  place,  because  it 
was    irrelevant  to  the  matter  in  issue  upon  the  former  oc- 
casion. (5) 


(1)  Justice  does  not  seem  to  re- 
quire, that  a  declaration  of  a  party 
in  his  own  favor  should  be  re- 
cdved  in  evidence,  merely  because 
it  occurred  in  the  course  of  a  con- 
versation, in  some  part  of  which  he 
made  an  admission  against  him- 
self.   But  it   is,  probably,  more 
convenient  in  practice  to  dlow  of 
the  whole  conversation  being  given 
in  evidence.    It  was  held,  npon  the 
same  occasion,  that  when  the  con- 
versation between  a  witness  and  a 
third  person  is  given  in  evidence 
with  a  view  to  a£rect  the  credit  qf  the 
wUnees,  it  would  be  irrelevant  and 
incompetent  to  inquire  into  parts 
of  the  conversation  not  necessary 
for  explaining  the  meaning  of  the 
words  and  declarations  adduced  to 
discredit  the  witness.     2    Br.  & 
Bing.  298. 
(2)  Catt  V.  Howard,  3  St.  Ca.  6, 


where  it  was  said  to  be  the  constant 
practice  tii  quo  warrantos.  See 
Whareham  v,  Routledge,  5  Esp. 

235.  Remmie  v.  Hall,  Mann.  In- 
dex, 376.  If  one  party  gives  no- 
tice to  anotiier  to  produce  his 
books,  and  inspects  them,  it  seems 
to  have  been  considered  that  this 
makes  them  evidence  for  the  other 
side.  By  Lord  EUenborough,  in 
Whareham  v.  Routledge,  5  Esp. 

236.  Lord  Kenyon  appears  to  have 
held  differently.  Sayer  v.  Kitchen, 
1  Esp.  209. 

(3)  Lord  Barrymore  v.  Taylor, 
1  Esp.  326. 

(4)  Milward  v.  Forbes,  4  Esp. 
172. 

(6)  Collet  V.  Lord  Keith,  4  Esp. 
212.  It  would  seem,  that  the  part 
of  a  statement  which  is  let  in  by 
the  party  producing  it  imfavorable 
to  his  own  case,  is  not  to  be  con- 
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When  an  answer  or  depositions  in  Chancery  are  oflfered  in 
evidence,  as  to  the  admissions  of  a  party  upon  oath,  or  for  the 
purpose  of  contradicting  a  witness,  it  appears  not  to  be  neoes^ 
sary  to  produce  any  of  the  other  proceedings,  as  the  bill,  an- 
swer, or  decree,  for  the  purpose  of  elucidating  the  admission.  (1) 
But,  where  a  bill  of  discovery  had  been  filed,  upon  which 
there  had  been  a  decree  and  order  for  bringing  into  Court  cer- 
tain letters,  it  was  held,  that  these  letters  could  not  be  read  in 
an  action  at  law  between  the  parties  to  the  Chancery  suit,  with- 
out first  putting  in  the  bill  and  answer ;  {2)  for,  it  was  said, 
the  answer  might  contain  such  a  contradiction  or  explanation 
of  parts  of  the  letters,  as  might  wholly  neutralize  their  effecL 

In  the  case  of  Long  v.  Champion^  (3)  on  a  trial  of  an  action 
at  law,  a  copy  of  a  letter  written  by  the  plaintiff's  agent,  and 
referred  to  by  the  plaintiff  in  his  answer  to  a  bill  in  Chancery, 


sidered  as  an  admission  for  him,  so 
far  as  to  supersede  proof  by  supe- 
rior evidence.  Thus,  if  the  plain- 
tiff,  in  an  action  against  tbe'^sneriff, 
produce  a  warrant  which  recites  a 
writ,  it  would  seem  that  the  sheriff 
must  nevertheless  prove  the  writ, 
if  it  be  necessary  for  his  own  jus- 
tification. See  Grey  v.  Smith,  1 
Campb.  387.  Stanley  v.  Fielden, 
5  B.  &  A.  425. 

(1)  Lady  Dartmouth  o.  Roberts, 
16  East,  334.  Salter  v.  Tamer,  2 
Campb.  87.  3  Campb.  401.  Ewer 
V.  Ambrose,  4  B.  &  C.  26.  But  in 
general,  an  answer  to  a  question 
cannot  be  read  without  shewing 
the  question  to  which  it  relates. 
Rex  V.  Picton,  Howell's  St.  Tr.  vol. 
30,  p.  466. 

(2)  Hewitt  V.  Piggot,  5  C.  &  P. 
77.  The  letters  in  question  were 
not  written  b^  the  plaintiff,  but 
were  used  against  him,  as  having 
been  in  his  possession  for  a  long 
time,  by  which  a  presumption  was 
afforded  of  his  having  acted  upon 
them.  It  was  held,  mat  the  order 
was  admissible  of  itself,  being  an 
act  of  Court,  not  affecting  the  rights 
of  either  of  the  parties.  See  Tem- 
perley  v.  Scott,  5  C.  &  P.  341. 
as  to  reading  cross-interrogatories 


which  are  part  of  a  case.  A  party 
giving  a  correspondence  iBeviaence 
was  £dlowed  to  put  in  his  letter  in 
reply  to  the  last  letter  on  the  other 
side.    Roe  o.  Day,  7  C.  &  P.  705. 

(3)  2  B.  &  Ad.  284.  A  case  was 
cited  by  counsel  as  having  been 
decided  at  nisi  pruu  by  Lord  Tea- 
terden,  in  which  the  defendant, 
(having  given  the  plaintiff  notice 
to  produce  his  books)  offered  in 
evidence  a  copy  of  one  of  them, 
and  it  turned  out  on  croas-ezami- 
nation,  that  the  witness  had  ob- 
tained an  inspection  of  the  book  in 
the  Master's  office,  where  it  was 
deposited  by  an  order  of  the  Court 
of  Chancery,  as  being  referred  to  by 
a*  plaintiff  in  his  answer  to  a  bill, 
and  that  on  that  occasion  the  copy 
was  made:  and  Lord  Tenterden 
ruled,  that  this  was  the  same,  as  if 
the  whole  book  were  appended  to 
the  answer,  or  the  answer  expan- 
ded to  the  extent  of  the  book;  and 
that  advantage  could  not  be  taken 
of  an  inspection,  obtained  through 
a  conventional  and  economical  pro- 
ceeding between  the  parties  in  the 
Chancery  suit,  to  give  in  evidence  a 
part  of  tne  answer,  without  reading 
the  whole. 
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and  the  original  of  which  letter,  instead  of  being  filed  in  the 
Master's  Office,  had,  by  consent  of  parties,  been  deposited  for 
inspection  with  the  plaintiff's  clerk  in  Court  in  the  Chancery 
suit,  was  held  to  be  admissible  evidence  on  the  part  of  the  de- 
fendant at  law,  without  reading  the  answer  in  Chancery.  Lord 
Tenterden,  in  his  judgment  in  this  case,  observed,  f*  whether 
it  is  necessary  in  every  instance  to  read  an  answer  in  Chancery^ 
for  the  purpose  of  making  any  documents  evidence  which  may 
be  annexed  to  it,  we  do  not  now  decide.  I  should  at  present 
think  it  a  very  strong  proposition  to  say,  that  the  answer  must 
at  all  events  be  read,  though  having  no  connection  with  the 
case  in  which  the  documents  are  produced.  But  here,  at  least, 
we  think  the  copy  in  question  was  admissible  without  the  an- 
swer.**  Lord  Tenterden  also  observed,  that  the  letter  was  not  re- 
gularly before  the  Court  of  Chancery  in  the  suit  there,  as  it 
would  have  been,  if  it  had  been  produced  in  the  Court  of  Chan- 
cery and  had  been  filed  in  the  Master's  Office. 

Where  the  whole  of  admissions  are  received,  it  often  happens  Effect  of  re- 
that  they  contain  statements  favorable  to  the  persons  whose  ^'JSJIi/ 
admissions  they  are,  and  against  whom  they  are  used,  and  in 
many  instances  they  are  found  to  contain  hearsay  evidence  of 
facts.  The  principal  ground  for  receiving  the  whole  admission 
appears  to  be,  that  by  comparing  the  several  parts  with  each 
other,  the  true  meaning  and  extent  of  the  admission  may  be 
more  clearly  understood.  On  this  ground,  there  does  not  ap- 
pear to  be  sufficient  reason  why  the  parts  of  the  admission, 
which  may  be  favorable  to  the  person  against  whom  it  is  used, 
should  be  applied  to  any  other  purpose,  in  the  minds  of  the 
jury,  than  that  of  explaining  the  parts  which  appear  unfii- 
vorable. 

But  although  it  would  seem,  that  the  principal  ground  upon  Fa?onbl€ 
which  admissions  are  received  in  evidence,  is,  because  it  may  be  non. 
presumed,  that  a  person  would  not  speak  against  his  own  interest; 
and  that  the  reason  for  receiving  the  whole  admission,  is  only  to 
ascertain,  whether  the  person  has  in  fact  spoken  against  his  own 
interest,  and,  if  so,  to  what  extent,  and  with  what  qualifica- 
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tions :  yet,  it  may  be  collected  from  authoritiesi  that  the  ef- 
fect of  receiving  the  whole  adnussioa  amounts  to  aomethiBg 
more.  It  would  seem  to  have  been  sometimes  considered,  thai 
it  operated  as  a  waiver  of  any  objection  to  tibe  testimony  of  the 
party  making  the  admission,  as  to  all  matters  contained  in  it.  (I ) 
By  this  reasoning,  the  use  of  the  admission,  as  to  those  parts 
in  which  the  probability  of  it*s  truth  is  supported  by  the  pre- 
sumption before  mentioned,  is  deemed  a  legitimate  ground  for 
using  it  to  prove  matters,  where  the  presumption  in  question 
faiU,  and  a  contrary  presumption  is  found  to  prevail.  It  is, 
however,  understood,  that  the  several  parts  of  an  admission  are 
npt  necessarily  entitled  to  equal  credit;  the  jury  may  believe 
one,  and  reject  the  other.  (S) 

Thus,  in  Smith  v.'  £fafu^,(8)  in  an  action  for  goods  sold 
and  delivered,  one  of  the  plaintiJBT's  witnesses  stated,  upon 
cross-examination,  he  had  heard  the  plaintiff  say,  that  the 
goods  were  sold  under  a  written  contract,  which  the  plaintiff  at 
the  time  shewed  the  witness.  A  broker's  note  was  then  pro- 
duced by  the  plaintiff's  counsel,  which  the  witness  said  was  the 
paper  spoken  of.  It  was  objected,  that  the  broker's  note  ought 
not  to  be  received  as  evidence  of  the  contract,  unless  the  looker 
was  called  to  prove  it.  But  the  objection  was  overruled,  and 
it  was  held  by  Best,  C.  J.,  that  the  whole  of  what  a  party  says 
at  the  same  time,  must  be  given  in  evidence,  though  what  he 
says  in  his  favor  must  not  be  taken  as  true,  but  must  be  left, 
under  all  the  circumstances,  for  the  jury  to  consider  whether  they 
believe  it  or  not     And  in  Handle  v*  Blackburn^  (4)  it  was 


(1)  Answer  of  the  Judges  in  the 
Qaeen'8  case,  2  Br.  &  B.  298.  Han- 
dle V.  Blackhnrn,  5  Taunt.  245. 
Smith  V,  Blandy,  R.  &  M.  257. 
See  per  Chambre,  J.»  in  Roe  v. 
Ferrars,  2  B.  &  P.  542,  fiifra,  and 
see  Mf/Va,  tit.  Confessions, 

(2)  R.  V.  Clewes,  4  C.  &  P.  225. 

(3)  Rjr.  &  Mo.  257.  Cray  v. 
Halls,  cited  i6.,  where  Lord  Ten- 
terden  left  the  whole  of  a  conver- 
sation to  a  jury,  to  consider  whe- 
ther the  facts  asserted  by  a  party 


in  his  own  favor,  were  not  true  as 
well  as  those  against  him.  And 
see  Remmie  v.  Hall,  Manning's 
Index,  2d  ed.  376.  In  Eq.  Ca.  Ab. 
10,  it  is  said  that,  **  where  a  man 
is  charged  only  by  an  oath,  or  a 
book,  £e  same  should  be  his  dis- 
charge." See  also  Thompson  v. 
Lambe,  7  Ves.  588.  Ridgway  v. 
Darwin,  7  Ves.  404. 

(4)  Randle  v.  Blackburn,  5 
Taunt.  245.  Hie  plaintiff  was  only 
allowed  to  recover  the  balance  be- 
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held,  that  where  a  person  admitted  a  claim,  hut  at  the  same 
time  set  up  a  counter  claim,  the  statement  of  the  counter  claim 
was  admissible  evidence  to  prove  not  only  it's  existence,  but 
the  truth  and  correctness  of  it 

With  respect  to  the  case  of  an  admission  containing  hear-  Heanaj  con. 
say  evidence,  some  remarks  were  made  on  the  subject  in  the  ^^  '° 
case  of  Roe  on  the  demise  of  Pellat  and  others  v.  Perrarsy  (1) 
where  the  defendant  gave  in  evidence  an  answer  in  Chancery  by 
the  lessors  of  the  plaintiff.  Mr.  Justice  Chambre,  observing  upon 
the  degree  of  positive  proof  which  the  lessors  of  the  pluntiff  had 
drawn  firom  the  answer  in  their  own  favor,  expressed  himself 
thus : — '^  It  is  true  that  the  answer  was  introduced  into  the 
cause  by  the  defendant,  on  whose  behalf  some  parts  of  it  were 
read.  But  in  those  parts  on  which  the  lessors  relied,  they 
speak  only  to  *  what  they  have  heard  as  truth.'  I  think  that 
was  not  admissible  evidence,  for  it  appears  to  me,  that  where  one 
party  reads  a  part  of  the  answer  of  the  other  party  in  evidence,' 
he  makes  the  whole  admissible  only  so  far  as  to  waive  any  objec- 
tion to  the  competency  of  the  testimony  of  the  party  making  the 
answer,  and  that  he  does  not  thereby  admit,  as  evidence,  all  the 
&cts,  which  may  happen  to  have  been  stated  by  way  of  hearsay 
only  in  the  course  of  the  answer  to  a  bill  filed  for  discovery. 
"  This  point,"  he  added,  *^  does  not  indeed  appear  to  have  been 
contested  at  the  trial;  had  it. been  contested,  I  should  have 
thought  the  Court  bound  to  send  the  caise  down  for  a  new 
trial." 


There  appears  to  be  some  discrepancy  in  the  authorities  at 


tween  the  claim  admitted,  and  the 
amount  of  the  counter  claim.  And 
see  Thompson  o.  Austen,  2  D.  &  R. 
361.  Fletcher  v.  Froggatt,  2  C.  & 
P.  569»  where  undue  weight  ap- 
pears to  have  been  given  to  the 
statement  in  tiie  defendant's  favor. 
13  Vin.  Abr.  tit.  £v.  A.  b.  23,  where 
a  person  said,  "  that  he  did  owe  a 
debt,  but  that  he  paid  it."  Green 
f*  Dunn,  3  Campb.  215.  Smith  v. 
Young,  I  Campb.  439.    Barrymore 


0.  Taybr,  1  Eep.  325.  Com.  Dig. 
Ev.  B.  6.  12  Vin.  Ab.  Ev.  A.  23. 
2  Ventr.  171.  Cooper  v.  Smith, 
15  East,  103.  The  point  more  fre- 
quently occurred  previously  to  the 
idteration  of  the  law  respecting 
debts  affected  by  the  Statute  of 
Limitations. 

(1)  2  Bos.  &  Pull.  548.  See  also 
the  remark  of  Lord  Mansfield  in 
Bermon  «.  Woodbridge,  2  Doug. 
788. 
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AdmiHioii  of 
writiogs. 


NtBt  Pritu,  whether  an  admission  of  the  contents  of  a  written 
instrument  will  supersede  the  necessity  of  giving  notice  to  pro- 
duce it.  The  point  involves  the  question^  how  far  the  doctrine 
of  admissions  supersedes  the  rule  hereafter  to  be  considered 
concerning  the  rejection  of  secondary  evidence, — how  far  the 
principles,  upon  which  that  rule  is  founded,  are  entitled  to  less 
consideration,  than  the  reasons  for  allowing  a  party's  admissions 
to  be  received  in  evidence.  It  may  be  observed,  that  the  evi- 
dence, for  which  admissions  are  substituted  in  such  cases,  is  <^ 
a  superior  character  to  that  which  is  dispensed  with  in  the  case 
of  verbal  testimony,  and  also  that  it  is  exposed  to  less 
danger  of  being  entirely  lost  In  Bloxam  v.  Ebee,  (1)  Lord 
Tenterden  held,  that  a  witness  could  not  be  asked,  what  a  party 
to  a  suit  has  said  as  to  the  contents  of  deeds  executed  by  him- 
self, without  giving  the  party  notice  to  produce  the  deeds,  or 
accounting  for  their  non-production.  On  the  other  hand,  in 
Earle  v.  Picken,  (2)  where  a  witness  was  asked  whether  he 
had  not  heard  the  defendant  say,  that  an  individual  named, 
had  agreed  to  give  a  certain  sum  of  money  for  an  estate  in 
question,  Mr.  Justice  J.  Parke  is  reported  to  have  ruled,  upon 
objection  taken  to  the  question,  that  what  a  party  to  a  suit 
says,  is  evidence  against  himself,  whether  it  relates  to  the  coo- 
tents  of  a  written  instrument  or  to  any  thing  else.  And  in  a  more 
recent  case,  where  the  defendant  put  in  evidence  the  answer  of 
a  plaintiff  to  a  bill  in  Equity,  in  which  answer  the  plaintiff 


(1)  Blozam  v.  Elsee,  1  C.  &  P. 
558.    R.&M.  187. 

(2)  Earle  v.  Picken,  5  C.  &  P. 
542.  Sewell  V.  Stubbs,  1  C.  &  P. 
73,  where  the  plaintiff's  admission 
as  to  the  contents  of  a  note  was  re- 
ceived. Doe  V.  Miles,  1  St.  Ca.  181, 
notice  by  partners  that  partnership 
has  been  dissolved,  evidence  of  a 
dissolution,  though  partnership 
were  by  deed.  Doe  v.  Watson,  2 
St.  Ca.  230,  where  a  landlord's  ad- 
mission of  the  assignment  of  his  re- 
version was  received.  Parol  proof 
of  partnership  constituted  by  deed. 
Alderson  v.  Clay,  1  St.  405.  Har- 
vey V.  Key,  9  B.  &  C.  356.  In  New- 
man V.  Sketch,  1  M.  &  Nf .  338,  it 


was  held,  that  a  declaration  of  a 
bankrupt,  that  he  departed  his 
house  in  order  to  avoid  a  writ,  is 
evidence  of  an  act  of  bankruptcy 
without  proof  of  the  writ,  or  of  a 
debt,  or  of  the  existence  of  credi- 
tors. On  admissions  of  capacity,  as 
assignees  of  a  bankrupt.  Pasmore 
V.  Bousfield,  1  St.  Ca.  296.  Robin- 
son V.  Henshaw,  4  M.  &  S.  4/5. 
Digby  V.  Steel,  3  Campb.  1 15,  ad- 
mission of  property  being  lease- 
hold. That  the  necessity  of  pro- 
ving a  protest  is  cured  by  admis- 
sion of  liability.  Gibson  v.  Cog- 
gon,  2  Campb.  188.  Patterson  v. 
Becher,  6  B.  Moore,  319.  Greea- 
way  V.  Hindley,  4  Campb.  52. 
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stated  that  he  had  conveyed  certain  property  by  deeds  of  lease 
and  release^  it  was  held,  that  the  answer  was  evidence  of  the 
conveyance^  without  notice  being  required  to  produce  the 
deeds.  (1)  It  will  be  seen  that  when  it  is  proposed  to  prove  an 
actual  conveyance^  an  admission  of  it's  execution,  even  made 
upon  oath  in  an  answer  in  Chanceryi  will  not  dispense  with 
calling  the  subscribing  witness ;  this,  however,  depends  on  the 
principle,  that  the  subscribing  witness  may  be  acquainted  with 
facts  not  within  the  recollection  of  the  parties  to  an  instru- 
ment. (2) 

A  parol  admission  appears  not  to  be  receivable  for  the 
purpose  of  contradicting  documentary  evidence.  Thus,  where 
a  person  was  proved  to  be  seised  of  certain  lands  by  documents 
produced  in  the  cause,  his  declarations,  to  the  effect  that  he 
had  a  less  estate  than  a  fee-simple,  were  rejected.  (3) 

A  parol  admission  will  not  dispense  with  the  production  of  AdnManon  of 

records. 

a  record ;  as,  where  to  prove  the  discharge  of  the  plaintiff  under 
an  insolvent  act,  it  was  proposed  to  give  in  evidence  his  admis- 
sion to  that  etkct ;  the  evidence  was  held  to  be  insufficient,  and 
it  was  thought  necessary  to  call  the  clerk  of  the  peace,  and  to 
give  in  evidence  the  order  of  the  Quarter  Sessions,  by  which 
the  discharge  was  effected.  (4)  So  it  has  been  seen,  that,  in 
order  to  prove  the  incompetency  of  a  witness  on  the  ground  of 
infamy,  his  own  admission  of  having  been  convicted  is  not 
sufficient,  and  an  examined  copy  of  the  record  of  his  con- 
viction must  be  produced.  (5) 

Another  rule,  defining  the  legal  nature  of  an  admission,  is  AdmiMioni 
that  an  offer  by  a  party,  either  verbal  or  in  writing, .  ex-    '^""^  ^*^^J' 


(1)  Ashmore  v.  Hardy,  7  C.  & 
P.  504. 

(2)  Per  Le  Blanc,  J.,  Call  v.  Dun- 
mng,  4  East,  53.  Abbot  v.  Plumbe, 
Doug.  216.  Cunliffe  v.  Sefton,  2 
East,  183.  Bowles  V.  LaDgworthy, 
5T.R.366. 

(3)  Hanruon  and  Wife  v.  Moore, 
Nott.  Spr.  Ass.  1837.  Per  Little- 
dale,  J.,  who  observed,  that  in  the 
cases  where  such  declarations  had 


been  received,  the  declarant's  title 
had  rested  merely  on  the  fact  of 
possession. 

(4)  Scott  17.  Clar6,  3  Campb. 
236. 

(5)  In  this  instance  there  miffht 
appear  to  be  some  reason  for  dis- 
pensing with  the  proof  of  convic- 
tion, as  the  production  of  the  witness 
may  often  be  a  surprise  on  the  oppo- 
site party. 
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pressly  stated  to  be  made  without  prejudice,  (1)  to  pay  monqr 
by  way  of  compromisei  and  with  a  view  of  bujring  peace,  is  not 
evidence  of  a  debt  by  way  of  admission.  (S)  Where  a  commu- 
nication, without  prejudice,  had  taken  place  between  the  atloniies 
of  the  plaintiff  and  defendant,  and  the  plaintiff's  attorney  three 
months'  afterwards  called  on  the  defendant  to  explain,  why  an 
earlier  answer  was  not  given  to  a  proposition  made  in  the 
course  of  the  prior  communication,  it  was  held,  that  the  e?i- 
dence  of  what  passed  on  the  second  occasion  was  u 
sible.  (S) 


The  rule  under  consideration  does  not  i4>ply»  whoe  admis- 
sions are  made  without  it's  being  stated,  that  they  are  foUho^ 
prejudice,  (4)  or  where  an  agreement,  though  purporting  to  be 
a  compromise,  has  been  finally  concluded,  (as,  where  it  has  been 
signed  by  the  parties  and  executed,)  (5)  or  where  the  admissions 
were  made  before  an  arbitrator.  In  this  last  case,  though  the  pro- 
ceedings are  said  to  be  before  a  domestic  forum,  yet  the  parties 
were  at  the  time  adversely  contesting  their  rights.  (6)  The  fitft  of 
a  person  having  made  an  oflfer  to  compromise  a  suit,  is  admissible 


(1)  Wallace  v.  SmaU,  1  M.  &  M. 
449,  where  Lord  Tenterden  said, 
that  an  offer  to  compromise  might 
be  very  well  made,  without  any 
restriction  as  to  confidence.  And 
see  Watta  v.  Lawson,  ib.  447,  n. 
Nicholson  v.  Smith,  3  St.  Ca.  129, 
where  the  defendant  offered  a  smn 
of  money  to  settle  the  action. 

(2)  Cory  V.  Bretton,  4  C.  &  P. 
462.  By  Lord  Kenyon,  in  Gregory 
V,  Howard,  3  Esp.  113.  See  by 
Lord  Kenvon,  in  Waldridgev.  Ken- 
nison,  1  Esp.  143,  and  in  Turner  o. 
Railton,  2  Esp.  474.  B.  N.  P.  236. 
Harman  v.  Vanhatton,  2  Vem. 
717.  Turtonv.  Benson,  1  P.  Wms. 
497.  The  ground  for  the  rejection 
of  the  evidence  does  not  seem  very 
clear.  -It  is  generally  considered 
that  an  admission  made  without 
prejudice,  is  not  receivable  on  the 
ground  of  policy  in  protecting  such 
confidential  overtures.  But  it  would 
appear  that  an  offer  to  get  rid  of  an 
action  has  sometimes  been  held 
inadmissible  on  the  ground  of  irre- 


levancy, as  not  amounting  to  an 
acknowledgment  of  right  lliiii* 
in  B.  N.  P.  236,  it  U  said,  *'If  A. 
sue  B.  for  100/.,  and  B.  offer  to 
pay  him  20/.,  it  shaU  not  be  receiv- 
ed in  evidence,  for  this  neither  ad- 
mits nor  ascertains  any  debt,  and 
is  no  more  than  sayinff,  he  would 
get  rid  of  the  action.'^  In  Rouse 
17.  Redwood,  1  Esp.  155.  Lord 
Kenyon  rejected  an  admission,  as 
being  made  to  a  bailiff  on  the  party 
being  arrested.  Hill  v,  Elliot,  5 
C.  &  P.  436.  On  the  distinction 
between  an  offer  to  purchase  peace* 
and  an  account  stated.  Yt'ajioan  9. 
Hilliard,7Bing.l01. 

(3)  Collins'  Ex.  v.  Wright,  MidL 
Spr.  Cir.  1837.    Per  Lord  Alnnger. 

(4)  Wallace  v.  Small,  1  M.  &  M. 
446. 

(5)  Frognell  v.  Lewelyn,  9  Pr* 
122,  128. 

(6)  Westlake  o.  CoUard,  B.  N.P. 
236.  1  P.  Wms.  497.  Sluk  v.  Bu- 
chanan,  Peake,  5.  See  B.  N.  P. 
236.    Harman  o.  Van  Hatton,  S 
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in  evidencey  and  may  be  material,  although  it  is  improper  to  in- 
quire into  the  terms  offered.  (1) 

A  distinction  also  is  to  be  made,  on  this  subject,  between  an  Admisaion  of 
admission  of  some  fact  connected  with  the  merits  o£  die  cause,  during  treaty. 
and  an  admission  of  an  indifierent  fact,  as  of  the  handwriting 
of  a  party.  Thus,  on  the  trial  of  an  action,  which  had  been  once 
withdrawn  under  a  treaty  between  the  parties,  Lord  Kenyon 
allowed  proof  of  the  defendant's  having  admitted  his  acceptance 
on  a  bill  of  exchange,  though  the  admission  had  been  made 
during  the  treaty  (S);  he  held,  that  any  admission  by  the  party, 
respecting  the  subject  matter  of  the  action,  pending  a  treaty  on 
the  faith  of  which  it  was  made,  could  not  be  received  to  his 
prejudice :  but  added,  that  such  a  fiu^t  as  that  of  the  party's 
handwriting,  not  being  connected  with  the  merits  of  the  cause, 
and  capable  of  being  easily  proved,  stood  on  different  grounds, 
and  that  an  admission  of  this  fiu^t  might  be  received. 


miMon. 


With  respect  to  the  question,  whether  the  legal  nature  of  an  Volnntaiy  ad- 
admission  requires  it  to  be  voluntary,  there  appears  to  be  a 
distinction  between  civil  and  criminal  cases.  It  has  been  con- 
sidered, that  on  the  trial  of  civil  actions,  admissions  are  receivable 
in  evidence,  provided  the  compulsion,  under  which  they  are 
given,  be  legal,  and  the  party  was  not  imposed  upon,  or  under 
duress.  (3)    Thus  it  has  been  held,  that  an  examination  be- 


Vcm.7l7.  IP.  Wms.  497.  Wal- 
dridge  o.  Kenneson,  1  Esp.  143. 
Doe  V.  Evans,  3  C.  &  P.  220,  where 
it  is  said  that  matters  come  as  ad- 
versely before  an  arbitrator  as  be- 
fore any  other  tribunal.  The  ad- 
missions may  be  proved  by  the  ar- 
bitrator. Gregory  v,  Howard,  3 
Esp.  113.  The  evidence  was  of 
fticts  admitted.  Thompson  v,  Aus- 
ten, 2  D.  &  R.  368,  an  offer  to  refer, 
where  it  was  said  by  Mr.  Justice 
Bayley,  that  the  essence  of  an  offer 
of  compromise  is,  that  the  party 
making  that  offer  is  willing  to  sub- 
mit to  a  sacrifice,  and  to  make  a 
concession.  Lord  Kenyon  said, 
that  he  should  receive  a]l  such  ad- 


missions before  an  arbitrator,  which 
a  party  would  be  compelled  to 
make  by  a  bill  of  discovery.  Slack 
V.  Bucnanan,  Peake,  5.  Gregory 
17.  Howard,  3  Esp.  113. 

(1^  Harding  v.  Jones,  1  T.  G. 
135,  where  the  fact  of  a  person 
having  called  for  the  purpose  of 
compromising,  was  material  on  a 
question  of  disputed  handwriting. 

(2)  Waldridgei7.  Kennison,  1  Esp. 
N.  p.  C.  143.  Bayley  on  Wills, 
379,  4th  edit. 

(3)  See  per  Lord  Ellenborough, 
in  Slack  v,  Buchanan,  Peake,  5. 
Collet  17.  Keith,  4  Esp.  2112,  where 
the  witness  was  examined  on  a 
trial,  and  was  stopped  before  he  had 
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fore  oommissidnera  of  bankrupt  was  evidence  against  the  party 
making  it  (1)  And  this,  notwithstanding  the  party  might  have 
demurred  to  the  questionsi  as  exposing  him  to  penalties. 


With  regard  to  criminal  trials,  it  has  indeed  been  ruled,  that 
an  examination  before  a  committee  of  the  House  of  Commons, 
was  evidence  in  the  trial  of  a  misdemeanor;  (S)  though  it  was 
objected,  that  the  party,  against  whom  the  admission  was  used, 
could  not  have  refused  to  answer  the  question,  without  being 
punished  as  for  a  contempt  of  the  House.  But  in  a  late  case, 
it  was  held,  that  the  balance  sheet  of  a  bankrupt,  given  on  oath 
under  his  commission,  was  not  admissible  against  him  upon  a 
criminal  charge  for  concealing  his  effects.  (S) 


Indirect  ad- 
missioni. 


There  is  a  species  of  admissions,  wherein  the  existence  and 
truth  of  the  fact  to  be  proved  is  assumed  in  the  expressions 
which  are  given  in  evidence.  The  expressions,  in  such  cases, 
are  received  as  admissions  of  the  fact,  though  they  were  used 
for  a  different  purpose  from  that  of  acknowledging  it ;  and, 
as  admissions,  they  are  allowed  to  supersede  the  necessi^  of 
producing  more  direct  evidence. 

Thus,  where  in  an  action  against  the  acceptor  of  a  bill,  his 
attorney  gave  notice  to  produce  ^'  all  papers  relating  to  a  bill,** 


concluded  his  testimony.  Stock- 
fleth  V.  De  Tastet,  4  Camp.  10. 
Vide  infrcL,  on  the  obligation  of 
witnesses  to  answer  questions  sub- 
jecting them  to  civil  actions.  The 
statute,  which  compels  them  to  an- 
swer, appears  to  presume,  that  the 
answer  of  witnesses,  though  com- 
pulsory, may  be  used  against  them 
as  admissions.  In  another  statute 
7  &  8  G.  4,  c.  29>  compulsory  exa- 
minations are  rendered  inadmissi- 
ble upon  indictments  for  the  of- 
fences thereby  created. 
(1)  Stockfleth  0.  De  Tastet,  4  Camb. 
10.  Robson  V.  Alexander,  1  B.  & 
P.  448.  Smith  v.  Beadnell,  1  Camp. 
30.  Milward  o.  Forbes,  4  Esp.  172. 
It  would  seem  that  such  an  exami- 
nation could  not  be  used  as  evi- 
dence of  an  account  stated.  Tucker 


17.  Barrow,  7  B.  &  C.  624.    See 
Smith  V.  Beadnal,  1  Camp.  50. 

(2)  Rex  V.  Merceron,  2  Stark.  Cw 
366.  The  evidence  was  admitted 
upon  an  indictment  for  a  misde- 
meanor. The  defendant  had  been 
compelled  to  appear  before  the  com- 
mittee. The  aoctrine  of  confes- 
sions does  not  appear  to  have  been 
adverted  to. 

(3)  Rex  0.  Britton,  1  M.  &  Bo. 
297,  by  Patteson,  J.,  and  Alderson, 
J.  "^de  infra,  the  doctrine  of  con- 
fessions, upon  the  principles  of 
which  the  distinction  appears  to 
be  founded.  A  bond  with  a 
penalty  given  by  a  defendant,  al* 
leging  himself  to  be  guilty  of  a 
nuisance,  is  evidence  upon  a  trial 
for  the  misdemeanor.  Rex  r.  Ne- 
ville, Peake,  91  • 


z.^* 
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(described  as  in  the  declaration)  ''  accepted  by  the  defendant'* 
This  notice  to  produce  was  held  to  furnish  primd  facie  en- 
dence  of  the  acceptance  of  the  biU.  (1)  Where  an  auctioneer 
advertised  for  sale  the  property  of  J.  S.  a  bankrupt,  this  was 
held  to  be  evidence  of  the  title  of  the  assignees  in  an  action 
against  the  auctioneer.  (28)  An  undertaking  by  an  attorney  on 
the  record  to  appear  for  two  persons,  described  in  the  under- 
taking as  joint  owners  of  a  ship,  is  evidence  of  joint  owner- 
ship. (3) 
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sions. 


There  is  another  species  of  implied  admission,  where  a  party  implMadmis'- 
has  assumed  a  particular  character,  or  where  by  his  conduct  or 
language  in  the  transaction  in  question,  or  in  previous  trans-* 
actions  of  a  similar  nature,  he  has  assumed  the  existence  of 
the  title  upon  which  the  opposite  party  relies.  In  speaking  of 
cases  of  this  latter  description,  Lord  Ellenborough  observes,  in 
Dickenson  v.  Coward,  (4)  **  I  take  it  to  be  quite  clear  that  any 
recognition  of  a  person  standing  in  a  given  relation  to  others, 
is  primd  facie  evidence  against  the  person  making  such  recog- 
nition, that  such  relation  exists.** 

On  an  information  agajjist  a  military  officer  for  making  false 
returns,  it  is  sufficient  to  prove  that  he  acted  in  the  character 
alleged  in  the  charge,  without  adducing  direct  evidence  of  his 
appointment.  (5)  In  an  action  for  penalties  against  a  col- 
lector of  taxes,  proof  of  his  collecting  the  taxes  is  sufficient 


/ 


(1)  Hill  V.  Squire,  R.  &  M.  282. 

(2)  Maltby t;.  Christie,  1  Etp.  340, 
commented  on  16  East,  193,  the 
evidence  was  said  to  be  con- 
clusive, on  the  ground  that  it  im- 
ported aiL  authority  from  the  as- 
signees ;  for  the  bankruptcy  would 
have  put  an  end  to  every  authority, 
which  the  bankrupt  might  have 
given  to  sell  the  goods. 

(3)  Marshall  v.  Cliff,  4  Camp. 
133.  To  state  upon  an  appeal  that 
those  against  whose  acts  the  com- 
plaint is  made  are  Justices,  is  an 
admission  of  their  jurisdiction: 
Rex  V.  Fisher,  Cald.  135. 


(4)  1  B.  &  A.  679,  recognised  by 
Lord  Lyndhurst,  in  Inglis  v.  Spence, 
1  Cr.  M.  &  R.  436.  It  has  been 
said  that  payment  of  money  is  evi- 
dence against  the  payer  of  the  title 
of  the  party  receiving  it,  but  is  not 
evidence  against  the  receiver  that 
the  payer  was  the  party  bound  to 
pay  it.  James  v.  Birn,  2  Sim.  & 
Stu.  606. 

(5)  Rex  17.  Gardner,  2  Camp. 
513.  The  fact  of  acting  appeared 
from  the  returns  themselves,  in 
which  the  defendant  described 
himself  as  Major-tommandant. 


B3 


370 


Hearuiy  JSvidenoe. 


[Ch.  18. 


evidence  of  his  being  collector,  though  his  appointment  is 
by  warrant  under  an  act  of  parliament  (1)  In  an  ac- 
tion against  a  clergyman  for  nonnresidence,  the  acts  of  the 
defendant  as  parsoui  and  his  receipt  of  the  emoioments  of  the 
churchy  have  been  considered  good  evidence  against  him  of 
his  being  parson,  without  formal  proof  of  his  tide.  (2)  Upon 
an  indictment  for  embezzlement  against  a  letcer^cameri  proof 
that  he  acted  as  such,  was  held  sufficient  without  shewing  his 
appointment  (3) 

In  an  action  for  penalties  under  the  post-horse  act,  brought 
by  the  plaintiff  as  farmer-general,  proof  of  his  appointment 
was  dispensed  with,  because  the  defendant  had  previously  ac- 
counted with  him  as  fiinner-general.  (4)  In  an  action  for  sub- 
traction of  tithes,  proof  of  the  defendant's  former  acknow- 
ledgment of  the  plaintiff's  title  to  the  tithes,  was  thought  to  be 
sufficient  evidence  as  against  the  defendant,  a  wrong  doer.  (5) 
In  an  action  by  the  clerk  of  the  trustees  of  a  turnpike  road, 


(1)  Lister,  a.  t.  v.  Priestly, 
Wbitew.  67.  in  several  of  the 
cases  under  this  head,  the  evidence 
would  be  receivable  independently 
of  the  doctrine  of  admissions  in 
consequence  of  the  rule,  that  acting 
in  a  particular  capacity  is  presump- 
tive evidence  of  a  due  appointment 

(2)  By  Chamhre,  J.,  1  N.  R.  210. 
Bevan,  q.  t.  v,  Williams,  3  T.  R. 
635,  n.  (a).  The  evidence  is  spoken 
of  by  Lord  Kenyon  as  decisive.  See 
Rex  0.  Kerne,  2  St.  Tr.  964.  Rex  o. 
Bromwich,  2  St.  Tr.  966,  proof  of 
officiating  as  a  Romish  priest,  held 
evidence  of  taking  orders.  And 
see  Rex  v.  Topham,  4  T.  R.  126. 
Proof  that  A.  B.,  as  the  proprietor 
of  a  newspaper,  had  given  security 
for  the  payment  of  duties  on  ad- 
vertisements, and  had  from  time 
to  time  applied  to  the  stamp  office, 
concerning  duties  on  the  paper,  was 
held  to  be  evidence  of  his  being 
the  publisher.  Where  a  lessee  cove- 
nanted, that  a  lease  should  be 
avoided,  on  a  bankruptcy,  proof  of 
submission  to  a  commission  was 


held  to  be  evidence  of  bankruptcy, 
Doe  V,  Hodgson,  per  Lord  Tenter- 
den,  Sitt.  after  Easter  Term,  1823, 

2  St.  Ev.  20. 

(3)  Barrett's  case,  6  C.  &  P.  124. 

(4)  Radford,  q.  t.  v.  Mackintosh, 

3  T.  R.  632.  And  see  Cross  v. 
Kaye,  6  T.  R.  663,  and  I  N.  R.  90$, 
211.  Peacock  t^.  Harris,  10  East,  105. 
In  Smith  v.  Taylor,  1  N.  R  211. 
Chamhre,  J.,  appears  to  have  con- 
sidered the  case  of  Radford  9.  Mac- 
intosh, as  deciding  that  the  eri- 
dence  was  an  estoppel,  for  he  says, 
*'  that  he  thought  the  principle  was 
pushed  too  far  in  that  decimon; 
and  that  it  would  have  been  just, 
if  the  eridence  had  been  decided  as 
enough  to  put  the  defenOant  upon 
proofof  a  negative.'*  As  to  the  effect 
of  admissions,  whether  they  are 
conclusive  by  way  of  estoppel,  or 
only  primd  facie  evidence,  vide 
infirOf  p.  378. 

(5)  1  N.  R.  210.     3  T.  R.  635. 

4  T.  R.  366.  Chapman  v.  Beard, 
3  Anstr.  492. 
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brought  against  one  at  the  trustees,  the  fact  that  the  plaintiff 
had  acted  as  clerki  aiid  that  the  defendant  had  acknowledged 
him  as  such,  is  evidence  of  the  plaintiff's  appointment.  (1)  In 
an  action  by  the  assignee  of  a  bankrupt,  proof  that  the  de- 
fendant had  attended  a  meeting  of  the  commissioners,  and 
exhibited  an  account  between  him  and  the  bankrupt,  claiming 
certain  deductions,  and  afterwards  made  the  plaintiff  a  part 
payment,  this  was  held  to  be  primd  facie  evidence  of  the 
plaintiff's  title  to  sue  as  assignee;  but  the  Court  observed,  that 
it  was  certainly  not  conclusive*  (S) 

In  an  action  against  the  defendant  for  slander,  for  charging  the 
plaintiff  with  being  a  swindler,  and  threatening  that  he  would 
have  him  struck  him  off  the  roll  of  attomies,  the  Court  was  of 
opinion,  that  the  defendant's  threat  amounted  to  a  distinct  ac- 
knowledgment that  the  plaintiff  was  an  attorney,  and  dispensed 
with  further  proof.  (3) 

Upon  the  principle  of  the  above  mentioned  cases,  two  of  the 
Judges  of  the  Court  of  Common  Pleas  were  of  opinion,  that 
the  plaintiff  was  entitled  to  recover  in  the  case  of  Smith  v* 
Taylor,  (4)      That    was  an  action  for  defamation,  in  which  Words  imply. 
the  plaintiff  averred,  that  he  was  a  physician,  and  exercised  tions. 


(1)  Plitcharcf  V.  Walker,  3  C.  & 
P.  212. 

(2)  Dickenson  v.  Coward,  1  B. 
&  A.  679.  Inglis  v.  Spence,  1 
Cr.  M.  &  R.  432,  admission  of  title 
in  letters  to  solicitor  of  commission, 
see  Cxofton  v,  Poole,  1  B.  &  Ad. 
568.  Rex  o.  Barnes,  1  St.  243. 
Clarke  o.  Clarke,  6  Esp.  61.  Leke 
V.  Howe,  6  Esp.  20.  Mercer  o. 
Wise,  3  Esp.  219.  Havelock  r. 
Cook,  5  T.  R.  655.  Pope  r.  Monk, 

2  C.  &  P.  112.  Walker  17.  Bur- 
nell^  Doug.  303.     Mott  v.  Mills, 

3  C.  &  P.  197,  on  the  effect  of  6 
Geo.  4,  c.  16,  as  to  bankrupt  peti- 
tioning for  his  discharge.  Further 
on  the  effect  of  admissions  in  bank- 
mptcy,  tf{/ra,  379,  n. 

(3)  Berrjrman  r.  Wise,  4  T.  R. 
366,  recognised  in  Pearce  v.  Whale, 
5  B.  &  C.  39,  therebjr  superseding 
the  necessity  of  proving  tne  admis- 


sion as  an  attomejr,  or  a  copy  of 
the  Roll.  In  an  action  for  bribing 
one  who  had  a  vote  at  an  election, 
the  very  offer  to  bribe  is  evidence 
against  the  defendant,  that  the 
party  solicited  had  a  right  to  vote. 
Combe  t7.  Pitt,  Burr.  1586.  Resg 
e.  Cargenven,  2  Wils.  395.  In 
both  the  cases  the  person  bribed 
was  admitted  to  vote.  But  Lord 
Mansfield  and  the  rest  of  the  Court 
held,  that  a  man  who  had  given 
money  to  another  for  his  vote, 
should  not  be  admitted  to  say 
that  he  had  no  vote.  As  to  the 
.conclusive  effect  of  the  admission, 
vide  if^ra,  p.  384,  n. 

(4)  1  New  Rep.  196,  by  Mans- 
field,C.  J.,  and  Heath,  J.;  but  Rook, 
J.,  and  Chambre,  J.,  wereof  opinion, 
that  the  words  did  not  admit  the 
qualification. 
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Words  not  so 
implying. 


the  professioiii  and  that  the  words  were  spoken  concerning 
him  as  a  physician*  It  appeared,  that  the  words  did  not  im- 
pute want  of  qualification  by  degreCi  but  only  want  of  MU  in 
practice ;  and  that  the  defendant  called  the  plaintiff  ''  Dr.  5^" 
when  he  spoke  the  words :  and,  further,  the  defendant,  as  an 
apothecary,  had  followed  the  directions  of  the  plaintiff  as  a 
physician,  in  the  business  out  of  which  the  cause  of  action 
arose.  These  circumstances  were  considered  by  two  of  the 
Judges,  against  the  opinion  of  the  other  two,  as  sufficient 
primd  facie  evidence  of  the  plsuntiff's  qualification.  On  the 
other  hand,  if  the  words  imply  a  charge,  that  the  plaintiff  was 
not  qualified  to  act  in  the  particular  character  which  he  as- 
sumed, it  has  been  held  that  the  qualification  ought  to  be 
proved,  and  that  it  will  not  be  sufficient  to  show  his  acting  in 
that  capacity.  (1) 


Admiftsions  by 
demeanor. 


Acquiescence. 


In  the  preceding  cases,  the  admissions  were  in  the  form  of 
written  or  verbal  statements  made  by  the  parties,  or  of  acts 
done  by  them.  But  in  some  cases,  it  is  allowable  to  give  evi- 
dence of  written  or  verbal  statements,  or  of  acts  done  by 
others,  which  a  party  to  be  afiected  by  them  is  proved  to  have 
seen  or  heard,  and  thus  to  use  the  conduct,  expressions,  or 
demeanor  of  the  party,  as  evidence  by  way  of  admission 
against  him.  (2)  The  evidence  in  such  cases  is  altogether  pre- 
sumptive in  it's  quality  and  character. 


It  very  commonly  happens,  that  evidence  of  the  description 
referred  to  has  the  effect  of  misleading  juries,  who  are  fre- 
quently influenced  by  it,  in  consequence  of  giving  credit  to  it 


(1)  See  the  judgment  of  Mans- 
field, C.  J.,  in  I  New  Rep.  204, 207. 
Pickford  o.  Gutch,  8  T.  R.  395,  n. 
(a) ;  Moises  v.  Thornton^  8  T.  R. 
303,  where  the  words  imply  mere 
negligepce  or  ignorance,  without 
admitting  the  plaintiff  to  be  quah- 
fied,  and  the  plaintiff  avers  that  he 
is  qualified,  ne  will  be  bound  to 
prove  his  qualification,  1  N.  R. 
204,  207.  And  see  Collins  v,  Car- 
nagie,  1  Ad.  &  E.  703,  where  it  is 
said  that  a  person,  complaining  of 


slander  upon  him  in  a  particular 
character,  must  prove  that  he  pos. 
sesses  that  character,  when  the 
slander  does  not  admit  it 

(2)  A  notorious  instance  of  the 
misapplication  of  this  kind  of  evi- 
dence occurred  in  the  trial  of 
Algernon  Sidney.  Upon  his  in- 
dignantly refusing  to  cross-exa- 
mine Lord  Howard,  the  Attorney- 
General  retorted  "Silence — you 
know  the  proverb." 
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as  hearsay  testimony,  and  are  unable,  notwithstanding  any  di- 
rections from  a  Judge,  to  regard  it  solely  as  exhibiting  de- 
meanor and  conduct  And  in  many  instances,  especially  where 
no  observation  has  been  made  by  the  party  against  whom  the 
statement  is  made,  on  hearing  it,  the  evidence  is  particularly 
liable  to  produce  erroneous  conclusions.  An  acquiescence 
in  the  truth  of  the  statement  is  frequently  inferred,  though  that 
inference  may,  from  a  variety  of  causes,  be  incorrect.  (1)  Thus 
the  evidence  is  not  only  fallacious  with  reference  to  it's  object, 
but  in  it's  collateral  effect  is  prejudicial  to  the  investigation  of 
truth.  The  acquiescence  of  a  party  is  still  less  entitled  to 
consideration,  where  he  has  no  means  of  personally  knowing 
the  truth  or  falsehood  of  a  statement  (2) 

A  notice  to  quit  at  a  certain  time  is  evidence  that  the  te- 
nancy commenced  at  that  period,  if  the  notice  was  served  per- 
sonally on  the  tenant,  and  if  he  made  no  objection  to  the  time 
of  quitting  mentioned  in  the  notice.  (3)  The  circumstance  of  his 
not  making  such  an  objection  has  been  considered  as  primd 
facie  evidence  of  admission  and  acquiescence.  So,  it  has  been 
held,  the  demeanor  and  conduct  of  a  bankrupt,  pending  the 
investigation  of  his  accounts  before  commissioners  of  bankrupt, 
may  amount  to  an  admission  of  a  petitioning  creditor's  debt, 
though  what  was  done  before  the  commissioners  did  not  derive 
any  authority  from  it's  being  done  before  them  as  commis- 
sioners or  as  arbitrators.  (4)     And  the  forbearing  from  acts 


(1)  This  species  of  evidence  is 
very  commonly  used  in  criminal 
cases,  althpugn  it  appears  to  be 
somewhat  inconsistent  to  hold,  that 
the  prisoner's  silence  on  hearing 
an  accusation  is  evidence  against 
him,  when  his  denial  of  the  charge 
upon  such  an  occasion  would  not 
be  evidence  for  him.  On  the  prin- 
ciple that  the  evidence  is  received, 
not  on  the  ground  of  credit  given 
to  the  hearsay  narrative,  hut  on  the 
ground  of  it's  apparent  effect  in  the 
prisoner's  demeanor,  it  has  been 
held,  that  what  is  said  in  the  pre- 
sence of  a  prisoner,  by  his  wife,  is 
receivable  in  evidence  against  him. 
Rex  V.  Smithies,  5  C.  &  P.  332. 


See  Rex  v,  Swatkins,  4  C.  &  P.  54S. 
1  East's  P.  C.  357.  B.  N*  P.  28. 

(2)  See  per  Parke,  J.,  in  Hayslep 
V.  Gymer,  1  Ad.  &  £.  165,  and  per 
Patteson,  J.,  Uf, 

(3)  Doe  d.  Clarges  v,  Foster,  13 
East,  405.  Doe  d.  Leicester  v. 
Biggs,  2  Taunt.  109.  Doe  d.  Baker 
17.  Woombwell,  2  Camp.  559.  If 
the  tenant  did  not  look  at  the  no- 
tice or  could  not  read,  the  presamp- 
tion  of  acquiescence  will  be  repelled. 
Thomas  d.  Jones  v,  Thomas,  ^ 
Camp.  647.  Doe  v.  Forster,  13 
East,  405.  Doe  v.  Briggs,  2  Tamit. 
109.  * 

(4)  Jarrat  v.  Leonard,  2  M.  &  S. 
269»  and  see  Smith  o.  Moon,  I  M. 
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of  ownership,  and  neglecting  to  interpose,  whilst  another  per- 
son exercises  such  acts,  or  incurs  expenses  in  buildings  or 
alterations  inconsistent  with  a  title  afterwards  claimed,  is  evi- 
dence for  the  jury  in  the  nature  of  an  admission.  (I) 

In  an  action  brought  to  recover  back  notes  delivered  to  the 
defendant  by  the  plaintiff,  the  plaintiff  proved  that  the  defendant, 
who  was  the  executor  of  a  deceased  person,  having  questioDed 
the  plaintiff  as  to  her  having  possession  of  some  property  be- 
longing to  the  deceased,  the  plaintiff  handed  over  the  notes  to 
the  defendant,  stating  that  the  deceased  had  given  them  to 
her :  the  defendant  did  not  deny  the  statement,  but  had  no 
means  of  knowing  it's  truth  or  &lsehood:  it  was  held,  that 
although  such  evidence  of  acquiescence  in  the  truth  of  the 
statement  was  an  admission  entitled  but  to  very  little  weight, 
yet  that  it  was  properly  submitted  to  a  jury.  (S) 

But  in  FairUe  v.  Denton^  (3)  it  was  held  by  Lord  Tenterden, 
that  if  the  plaintiff  write  a  letter  to  the  defendant,  which  the 
defendant  does  not  answer,  the  plaintiff  has  no  right  to  have 
the  contents  read  at  the  trial,  by  way  of  admissions  from  ac- 


&  M.  460.  Key  v.  Shaw,  8  Bing. 
320,  that  a  traaer  bearing  himself 
denied,  and  not  coming  forward, 
may  thereby  commit  an  act  of 
bankruptcy. 

(1)  Doe  V.  Pye,  1  Esp.  364. 
Neale  v.  Parkin,  1  Esp.  229.  Hoi- 
lis  r.  Goldfinch,  1  B.  &  C.  222. 
Steel  V.  PrickeU,  2  St.  471 .  Stanley 
V.  White,  14  East,  332.  4  T.  R. 
516.  1  B.  &  C.  222.  Jarret  v, 
Leonard,  2  M.  &  S.  265.  Morris 
V.  Burdett,  1  Camp.  218.  Doe  v. 
Allen,  3  Taunt.  78.  Concerning  acta 
amounting  to  a  recognition  of  law- 
ful occupancy,  such  as  will  be  a 
defence  upon  an  ejectment.  Doe 
9.  CadwaUader^  2  B.  &  Ad.  473,  in 
which  Doe  v.  Hales,  7  Bing.  322, 
is  doubted.  As  to  cases  between 
landlord  and  tenant,  where  subse- 
quent acts  amount  to  a  waiver  of  a 
notice  to  quit,  1  H.  Bl.  311.  Cowp. 
243.  6  T.  R.  219.  16  East,  53. 
Acts  of  ownership  are  admissible 
independently  of  acquiescence.  Per 


Parke,  B.,  in  Jones  9.  WiUiams, 
2  M,  &  W.  327. 

(2)  Hayslep  v,  Gymer,  1  Ad.  & 
E.  162. 

(3)  3  C.  &  P.  103.  Lord  Ten- 
terden observed,  that  what  is  said 
to  a  man  before  his  face,  he  is  in 
some  degree  called  on  to  contra- 
dict, if  he  does  not  acquiesce  in  it ; 
but  the  not  answering  a  letter  is 
quite  different ;  and  it  ia  too  mncb 
to  say,  that  a  man,  by  omitting  to 
answer  a  letter  at  all  events,  admits 
the  truth  of  the  statements  the  let- 
ter contains.  It  was  held  in  the 
same  case,  that  a  line  of  the  letter 
might  be  read  which  contained  a 
demand  of  a  certain  amount,  but 
not  any  other  part  which  stated  any 
supposed  fact  or  facts.  See  Rex 
0.  Plumer,  R.  &  R.  264,  that  a  letter 
found  in  the  possession  of  aprisono' 
is  not  evidence  of  it's  contents ;  as, 
for  instance,  to  shew  that  a  bill  was 
inclosed  in  it. 
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quiescence.  It  was  stated  by  Chief  Justice  Best^  in  Child 
▼•  Grrace,  (1)  to  be  a  rule  applicable  to  this  subject,  that  what 
is  said  by  a  party  to  a  suit  to  the  opposite  party  may  sometimes 
be  evidence,  but  not  what  is  said  by  a  stranger,  unless  it  draws 
forth  an  answer:  and  added,  that  the  same  distinction  had 
been  made  by  Chief  Justice  Oibbs. 

In  some  cases  the  possession  of  documents,  or  the  circum*  Admunon  bv 

potsesnon  of 

Stance  that  a  party  has  access  to  them,  has  been  considered  as  documenu. 
a  ground  for  afiecting  persons  with  the  admission  of  the  facts 
stated  in  them.  Thus,  in  an  action  against  a  tavern  keefier,  it 
iqppeaied  that  the  defendant  belonged  to  a  club,  which  was 
held  at  the  plaintift"8  house,  and  that  in  a  room  where  the  club 
met,  a  book  used  r^ularly  to  be  kept  open,  in  which  the 
plaintiff's  servants  entered  the  articles,  as  they  were  ordered 
by  the  members  of  the  club,  who  had  hereby  an  opportunity 
of  inspecting  and  correcting  the  account:  Lord  Kenyon  ad- 
mitted the  book  as  evidence  of  the  delivery,  though  it  was  not 
proved,  that  the  servants  who  made  the  entry  were  dead,  nor 
was  their  absence  accounted  for,  and  only  their  handwriting 
was  proved.  The  daily  account  in  the  book  was  in  this  case 
considered  as  tantamount  to  a  bill  delivered  and  admitted 
by  the  defendant  (2)  And  ^parently  upon  the  same  principle  it 
was  held,  that  an  entry  in  the  books  of  the  South  Sea  Company, 
of  the  minutes  of  a  license  granted  by  them,  was  admissible  in 
evidence,  without  calling  as  a  witness  the  officer  who  made 
the  entry.  {$) 

(1)  2  C.  &  P.  193,  action  for  an    ,      (2)  Wiltzie  v.  Adamson,  K.  B. 

assault.     The  evidence  tendered  Sitt.  after  Mich.  Term,  1789.  And 

was,  what  a  mafpstrate  at  a  police  see  Alderson  v.  Clay,  I  St.  Ca.  405, 

office  had  said,  in  the  presence  of  after  a  person  was  proved  to  be  a 

the  defendant,  respecting  the  as-  member  of  a  society,  the  entries 

saidt.  The  Chief  Justice  observed,  in  a  book  containing  a  record  of  the 

that  the  counsel  were  drivingat  proceedings  of  the  society  produced 

the  opinion  of  the  magistrate.  The  at  the  meetings,  and  open  to  the 

like  eyidence  as  to  what  a  Judge  inspection  of  dl  the  members,  were 

has  said  upon  the  trial  of  an  indict-  admissible  against  him.    Raggett 

ment,  has  been  admitted  upon  an  v.  Musgrove,  2  C.  &  P.  656. 

action  for  a  malicious  prosecution,  (.3)  Hodgson?.  Fullarton,  4  Taunt* 

on  the  ground  that  what  the  Judge  7S7.    And  see  Hewitt  v,  Piggot,  5 

said,  was  in  the  hearsay  of  the  pro^  C.  &  P.  77,  possession  of  letters, 

secutor;  but  as  the  prosecutor  had  Roe  o.  Rawlins,  7  East,  290,  pos- 

no  power  to  interpose,  it  would  session  of  survey, 
seem  that  the  reason  failed. 
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Though  the  rolls  of  a  manor  are  accessible  to  all  the  copy- 
holderSi  yet  in  questions  between  them  and  the  lord  of  the 
manor,  it  would  seem  that  entries  on  the  rolls  of  the  manor 
are  not  generally  evidence  against  them'  by  way  of  admi»* 
sion.  (1)  But  in  questions  as  to  manorial  customs  between  copy- 
holders, or  between  copyholders  and  strangers,  it  seems  that 
entries  on  the  rolls  of  the  manor,  besides  being  eyidence  of 
reputation,  independently  of  any  weight  they  may  derive  from 
being  admissions,  are  also  upon  this  ground  entided  to  some 
additional  force.  (2)  And  the  possession  of  letters  and  paper 
writings  by  prisoners,  may  affect  them  with  the  imputation  of 
approving  or  acting  the  matters  contained  in  them.  But  for 
this  purpose  it  is  necessary,  that  the  jury  should  be  satisfied 
that  the  letters  or  other  writings  were  in  the  possession  of  the 
prisoners  previous  to  their  apprehension.  (3)  In  an  action  by 
a  bankrupt  against  his  assignees,  depositions  of  persons  en- 
rolled by  the  assignees  are  not  evidence  against  them  as  ad- 
missions, by  reason  of  the  enrolment.  (4) 


Although  partnership  books  are  evidence  against  partners 
as  being  the  acts  and  declarations  of  such  partners,  being  kept 
under  their  superintendence,  yet  the  books  of  a  corporate  com- 
pany are  not  evidence  against  a  member  of  the  company, 
as  entering  into  a  contract  with  the  company :  in  such  respect, 
he  is  to  be  regarded  as  a  stranger.  (5) 


Admianon  by 
conduct. 


The  conduct  of  parties  frequently  affords  evidence  in  the 
nature  of  admissions,  when  it  is  inconsistent  with  the  claims 
asserted  by  them,  although  it  be  not,  as  in  the  cases  before 
noticed,  in  the  nature  of  acquiescence  in  the  acts  of  another 


(1)  Dean  and  Chapter  of  Ely  v. 
Caldecott,  7  Bing.  433.  An  an- 
cient steward's  book  of  assessment 
of  fines,  not  admitted  in  an  action 
by  the  lord,  for  copyhold  fines. 

(2)  Vide  infra,  as  to  admissions 
of  persons,  in  pari  jure.  See  Gilb. 
L.  Ev.  235.  4  T.  R.  670.  6  T.  R. 
26.  2  M.  &  S.  92.  13  East,  10. 
3  Wils.  63.  3  T.  R.  162.  1  T.  R. 
466. 

(3)  See  Home  Tooke's  case,  25 


Howell,  120.  Watson's  case,  2  St. 
140. 

(4^  Chambers  v.  Bemasconi,  1  Cr. 
M.  &  R.  347.  A  feofiment  having 
an  indorsement  of  living  seisin  is 
not  evidence  of  the  fact  affainst  the 
person  producing  the  deed  from  his 
custody :  Doe  d.  Wilkins  o.  Lord 
Qevdand,  9  B.  &  C.  870. 

(5)  Hill  9.  Manchester  W.  W.. 
5  B.  &  Ad.  875. 
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person.  Thusi  in  an  action  of  debti  evidence  that  the  plaintiff 
has  taken  the  benefit  of  the  insolvent  act,  and  has  not  inserted 
the  debt  in  question  in  his  schedule^  is  an  admission  of  it's 
not  being  due.  (1)  Where  a  tradesman  makes  out  an  account 
for  goods  sold,  in  the  name  of  a  particular  person,  it  must  be 
taken  that  they  were  iumished  upon  the  credit  of  such  person, 
unless  it  be  shewn,  by  unequivocal  evidence,  that  the  credit 
was  in  fisict  given'  to  another.  (2) 

But  the  deposition  of  a  witness,  taken  in  a  criminal  proceeding 
before  a  magistrate,  in  the  presence  of  the  party  charged,  is  not 
admissible  in  another  proceeding  against  that  party :  in  inves-  Admisoon  not 
ligations  of  this  nature,  the  person  charged  has  not  the  same  ^^^  * 
facilily  of  interposing,  as  he  would  have  in  a  common  con- 
versation; and  therefore,  the  same  inferences  cannot  be  drawn 
from  his  silence  or  his  conduct.  (3) 


Where  admissions  involve  matters  of  law  as  well  as  matters  Admiflnonof 
of  fact,  they  are  obviously,  in  many  instances,  entitled  to  very 
little  weight,  and  in  some  cases  they  have  been  altogether  re* 
jected.  Thus  it  has  been  held,  that  the  discharge  of  a  defen- 
dant by  a  Court  of  Quarter  Sessions,  under  an  insolvent  act, 
could  not  be  established  by  proof  of  an  acknowledgment  of  the 
discharge  by  the  plaintiff  himself;  for  the  discharge  might 
have  been  irregular  and  void,  or  might  have  been  mistaken 
by  the  plaintiff.  (4) 


(1)  NichoUs  V,  Downes,  1  M.  & 
Ro.  13. 

(2)  StoiT  V,  Scott,  6  C.  &  p.  241. 
Thompton  v.  Davenport,  9  B.  & 
C.  86. 

(3)  Melun  v.  Andrewes,  1  M.  & 
M.  337.  2  C.  &  P.  193.  Rex  v. 
Appleby,  3  St.  Ca.  33.  See  Finden 
V.  Westlake,  1  M.  &  M.  461. 

(4)  Scott  V.  Clare,  3  Camp.  236. 
Summerset  v,  Adamson,  1  Bing. 
73,  to  the  like  effect.  An  admission 
by  a  defendant,  on  being  arrested, 
and  when  he  was  ignorant  whether 
he  was  bound  by  law  to  make  the 
payment  or  not,  was  held  inadmis- 
sible, by  Lord  Kenyon,  Rouse  v. 


Redwood,  1  £sp.  155.  It  seems 
to  have  been  considered  in  Morris 
e.  Miller,  Burr.  2057i  see  Dr. 
Smith  V.  Miller,  cited  2  Wils.  399, 
that  in  an  action  for  criminal  con- 
versation, an  acknowledgment  that 
the  defendant  had  committed  adul- 
tery with  the  wife  of  the  plaintiff 
was  not  sufficient,  without  proof 
of  a  marriage  in  fact.  In  a  sub- 
sequent case,  2  Wils.  399>  it  was 
said,  "  that  a  defendant  saying  in 
jest  or  in  a  loose  rambling  talk, 
that  he  had  lain  with  the  plaintiff's 
wife,  would  not  be  sufficient  alone 
to  convict  him  in  that  action ;  but 
if  the  defendant  had  seriously  and 
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Effect  of  ad. 
mianons. 

CoDclusiTe 
admissioos. 


With  respect  to  the  effect  to  be  attributed  to  admissions,  it 
is  to  be  observed,  that  proof  of  a  party  to  the  suit  having  made 
representations  of  facts,  for  particular  purposes,  and  on  paiti« 
cular  occasions,  may  preclude  him  from  relying  on  a  case 
which  is  inconsistent  with  those  representations ;  thus  operating 
as  an  estoppel.  The  kind  of  representations  which  have  been 
held  to  have  this  effect,  seems  for  the  most  part  to  be,  where 
on  the  faith  of  them  a  court  of  justice  has  been  induced  to  adopt 
a  particular  course  of  proceeding,  or  where  other  persons  have 
on  the  faith  of  the  representations  been  led  to  alter  their  con- 
dition. In  some  of  the  cases,  the  Courts  appear  to  have  con- 
sidered, that  the  general  rules  respecting  the  qualities  of  estop- 
pels did  not  apply  to  representations  of  the  nature  in  question. 
In  others,  the  representations  have  been  treated,  for  some  pur- 
poses at  least,  as  a  branch  of  estoppels  properly  so  called,  and 
it  has  been  held  that,  as  being  estoppels,  they  were  not  re- 
ceivable in  evidence  except  between  parties  and  privies.  But 
with  regard  to  the  rule  of  pleading  estoppels  specially,  it 
seems  that  this  rule  does  not  apply  to  the  representa- 
tions in  question,  at  least  where  they  arise  by  matter  of  evi- 
dence. (1) 


In  Heme  v.  JRogers,  (2)   the  rule  upon  the  subgect  was  laid 


solemnly  recognised,  that  he  knew 
the  woman  he  had  lain  with  was 
the  plaintiff's  wife,  we  think  it 
woula  be  evidence  proper  to  be 
left  to  the  jury,  without  proving 
the  marriage."  See  Freeman's  case, 
Eaat's  P.  C.  470.  In  Norwood's 
case.  East's  P.  C.  470,  confessions 
and  cohabitation  were  admitted  to 
prove  the  relation  of  husband  and 
wife  in  a  case  of  petit  treason.  In 
a  case  mentioned  in  2  Stark.  £v. 
654,  a  prisoner  was  convicted  of 
bigamy  on  proof  of  his  deliberate 
admission  of  both  marriages,  in 
the  presence  of  his  first  wife,  before 
a  ma^strate.  However,  in  Wilson 
V.  Mitchell,  3  Camp.  393.  Lord 
Ellenborouffh  held,  that  an  acknow- 
ledgment by  a  plaintiff  that  she 


was  married  to  a  particular  indivi- 
dual was  not  sufficient  to  soppoit 
a  defence  of  coverture  without  en- 
dence  of  an  actual  marriage. 

(1)  See  per  Lord  Tenterden,  in 
Watson  V.  Wace,  6  B.  &  G.  155. 
Per  Bayley,  J.,  in  Heme  «.  Rogen, 
9  B.  &  C.  586.  According  to  the  old 
law  there  might  be  an  estrapel  by 
matter  in  pM.  Com.  Dig.EsiGppd. 
There  does  not  appear  to  beany 
instance  of  the  representatioBS  un- 
der consideration  having  been  spe- 
ciaUv  pleaded  as  estoppela.  But 
in  the  case  of  a  jury  not  giving 
such  an  effect  to  the  representap. 
tions,  a  new  trial  would  probably 
be  granted  toties  quotieS', 

(2)  9  B.  &  C.  586,  by  Bayley,  J. 
The  case  determined  that  a  bank- 
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down  in  these  terms : — **  The  express  admissions  of  a  party  to 
the  suit,  or  admissions  implied  from  his  conduct,  are  evidence, 
and  strong  evidence  against  him ;  but  he  is  at'  liberty  to  prove, 
that  such  admissions  were  mistaken  or  were  untrue,  and  he  is  not 
estopped  or  concluded  by  them,  unless  another  person  has 
been  induced  by  them  to  alter  his  condition ;  in  such  a  case  a 
party  is  estopped  from  disputing  their  truth,  with  respect  to 
that  person  and  those  claiming  under  him;  but  as  to  third 
persons  he  is  not  bound." 

In  an  action  of  trespass,  commenced  in  ord^  to  try  the  va^ 
lidity  of  a  commission  of  bankruptcy  issued  against  the  plaintiff, 
where  it  was  proved  by  the  defendants,  that  the  commission 
issued  against  the  plaintiff  in  custody  at  the  suit  of  the  peti- 
tioning creditor,  who  was  one  of  the  defendants,  and  that  the 
plaintiff  had  afterwards  applied  to  the  Court  of  King's  Bench 
under  the  49  Geo.  3,  c.  ISl,  s.  14,  on  the  ground  that  he 
bad  become  bankrupt,  and  that  his  detaining  creditor  had 
INToved  under  the  commission,  it  was  held,  that  the  plaintiff 
could  not  dispute  the  validity  of  the  commission.     Lord  Ten. 


nipt  was  not  estopped  from  bring- 
ing an  action  against  his  assignees, 
by  having  given  up  his  lease  to  his 
lesson,  on  the  ground  that  the  as- 
signees were  not  parties  or  priyies 
to  the  transaction.  The  doctrine 
of  estoppels,  Co.  Litt.  352  a.  Com. 
Di^.  Estoppel,  C,  was  referred  to. 
With  respect  to  the  estoppels  in 
matters  of  bankruptcy,  in  Clarke 
V.  Clarke,  6  £sp.  61,  a  bankrupt 
was  estopped  by  acting  in  the  sale 
of  his  effects.  In  Lake  v.  Howe, 
6  Esp.  20,  a  bankrupt  was  estopped 
from  questioning  the  title  of  per- 
sons, whom  he,  by  his  conduct, 
had  procured  to  become  assignees. 
See  Flower  v.  Herbert,  2  Ves.  326, 
that  a  surrender  by  a  bankrupt 
to  commissioners  is  no  estoppel. 
Rankin  v.  Horner,  16  East,  191, 
proof  of  debt  not  an  admission. 
It  had  been^  before  considered  an 
estoppel,  per  Lord  Mansfield,  Wal- 
ker V.  Bumell,  cited  3  T.  R.  322. 


The  admission  in  Maltby  v.  Chris- 
tie, 1  Esp.  340,  cited  16  East,  193, 
and  wpro,  p.  364,  was  treated  by 
Lord  Kenyon  as  conclusive.  Fur- 
ther on  acunisflioDa  in  bankruptcy, 
supra,  37 1>  n.  In  Grayes  v.  Key,  3 
B.  &  Ad.  318,  the  Court  lay  down 
a  general  rule,  that  an  admission, 
though  evidence  against  the  per- 
son making  it,  and  those  claiming 
under  him,  is  not  conclusive  ew 
dence,  except  aa  to  the  person  who 
may  have  been  induce  by  it  to 
alter  his  condition.  In  that  case 
parol  evidence  was  admitted,  to 
shew  why  a  receipt,  indorsed  on  a 
bin  or  note,  was  so  indorsed,  and 
by  whom  the  money  therein  men- 
tioned was  paid.  The  nonsuit, 
which  was  set  aside  by  the  Court, 
proceeded  on  the  around»  that  the 
receipt  was  conclusive  evidence, 
that  the  bill  had  been  paid  by  the 
acceptor. 
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terd^n  said,  that  "  the  estoppel  arose  by  matter  of  evidence, 
and  the  question  was,  whether  a  party  having  availed  himself 
of  the  commission  for  one  purpose,  can  afterwards  be  allowed 
to  assert  to  the  same  Judges,  before  whom  he  took  the  benefit 
of  the  commission,  that  the  commission  was  invalid.  Lord 
Ellenborough  (1)  gave  his  opinion  to  the  contrary,  and  that 
has  never  since  been  questioned.'*(2) 

A  petitioning  creditor,  who  had  sued  out  a  commisaion  of 
bankruptcy  upon  an  aiBdavit,  stating  the  fact  of  bankruptcy, 
has  been  held  to  be  afterwards  estopped  from  questioning  that 
fact.  And  it  was  said  by  the  Court,  that  those  who  had 
treated  a  party  as  a  bankrupt,  should  not  afterwards  be  al- 
lowed to  gainsay  their  own  assertions.  (S) 

In  an  action  for  tolls,  where  a  defendant  had  accounted 
with  the  plaintiff,  and  received  credit  from  him  as  collector  of 
certain  turnpike  tolls,  but  who  had  not  been  legally  appointed, 
it  was  held  that,  after  such  an  admission  of  the  plaintiff  being 
a  person  to  be  accounted  with  for  the  tolls,  the  defendant 
should  not  be  permitted  to  dispute  his  title  to  recover  the 
balance  of  the  account.  (4) 


(1)  In    Goldie   v,    Gtmston,    4 
Camp.  381. 

(2)  Watson  r.  Wace,  5  B.  &  C. 
153,  the  plaintiff  was  nonsuited. 
It  was  contended,  on  the  part  of  the 
plaintiff,  that  the  estoppel  was  not 
mutual,  and  had  not  been  pleaded, 
and  was  inferential  and  not  direct. 
But  Lord  Tenterden  said,  that  this 
was  not  the  case  of  an  estoppel, 
strictly  and  technically  so  called, 
and  that  it  arose  by  matter  of  evi- 
dence. In  Heame  v.  Rogers,  9  B. 
&  C.  577.  Supra^  p.  378,  where 
representations  of  the  nature  in 
question  were  considered  as  beiuj^f 
governed  by  the  strict  doctrine  of 
estoppels,  it  was  suggested  that  it 
was  a  fact  material  to  the  decision 
of  Watson  r.  Wace,  that  one  of  the 
defendants  was  the  person  from 
whose  suit  the  plaintiff  had  been 
discharged.  See  Goldie  r.  Gunston, 


4  Camp.  381.    Mercer  v.  Wise,  3 
Esp.  219. 

(3)  Ledbetter  v.  Salt,  4  Bing. 
626.  The  action  was  brought  by 
the  assignee  under  the  second  com- 
mission. There  does  not  appear 
to  have  been  any  mutuality  in  the 
estoppel,  nor  was  it  pleaded.  And 
see  Groves  v.  Western  Canal  Com- 
pany, 5  M.  &  S.  7Q.  Harmar  v. 
Davis,  7  Taunt.  577,  estoppels  of 
petitioning  creditors.  In  Dowden 
V.  Fowle,  4  Camp.  38,  an  admis- 
sion of  a  petitioning  creditor,  who 
was  also  assignee  of  a  bankrupt, 
was  used  against  himself  and  Ids 
co-assignees,  though  it  was  con- 
trary to  his  affidavit. 

(4)  Peacock  v,  Harris,  10  East, 
106,  the  action  was  by  the  admin- 
istratrix of  the  collector.  The  case 
was  compared  by  Lord  Ellenbo- 
rough to  that  of  a  tenant  disputiiig 
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A  person  who  has  desoribed  himself  as  a  physician  canncyl 
afterwards  maintain  an  action  for  fees.  (1)  A  vendee  of  goodsi 
who  has  given  to  the  vendor  a  bill  of  exchange  in  payment, 
cannot  afterwards  dispute  the  reasonableness  of  the  charge.  (2) 
And  if  a  man  hold  out  a  woman  as  his  wife^  he  cannot  set  up 
as  a  defence  to  an  action  for  necessaries  that  she  was  not  his 
wife.  (3)  In  like  manner  a  person  may  sometimes  be  es- 
topped from  taking  advantage  of  a  misnomer  in  process.  (4) 

Where  a  person  has  held  himself  out  as  a  partner  to  a 
particular  individual^  or  under  such  circumstances  of  publicity, 
that  it  may  be  presumed  that  the  individual  acted  on  the  faith 
of  his  being  a  partner,  he  will  be  precluded  from  disputing  his 
liability  as  a  partner.  (5)  Thus,  where  a  person  allows  his 
name  to  remain  in  a  firm,  either  exposed  to  the  public  over  a 
shop  door,  or  to  be  used  in  printed  invoices  or  bills  of  parcels, 
or  to  be  published  in  advertisements,  he  is  estopped  from  dis- 
puting his  liability  as  a  partner.  (6) 

On  the  same  principle  is  founded  the  rule,  that  a  tenant  can- 


his  landlord's  title.  The  collector 
having  sent  his  bill  to  the  defend- 
anty  the  defendant  sent  back  bhy 
with  a  message,  that  the  remainder 
should  be  paid  in  the  next  week. 
In  Dickenson  o.  Coward,  1  B.  &  A. 
679»  the  Court  appear  to  have  con- 
sidered, that  accounting  and  paying 
to  a  person  in  a  particular  capacity 
was  only  prima  facte  evidence  of 
his  title. 

(1)  Chorley  ».  Bolcott,  4^T.  R. 
31 7<  lipscombe  v»  Holmes,  2 
Camp.  441. 

(2)  Nas)i  V.  Turner,  1  Esp.  217. 
Solomon  v.  Turner,  1  St.  51.  Knox 
V.  Walley,  1  Esp.  159. 

(3)  Robinson  v.  Nahon,  1  Camp. 
245.  Watson  v.  Threlkeld,  2  Esp. 
637-  See  Munro  v,  De  Chemant, 
4  Camp.  215.  That  the  estoppel 
ceases  on  separation.  By  Best, 
C.  J.,  in  Batthews  v.  Galindo,  4 
Bing.  614.  But  a  person  holding 
out  a  woman  as  his  wife  may  after- 
wards call  her  as  a  witness.  Bat- 
thews  V.  Galendo,  4  Bing,  614, 
crverruling  Lord  Kenyon's  decision 
in  Adey*s  case.  Leach,  245,  thougK 


Park,  J.,  appears  to  have  considered 
the  decisions  as  reconcileable,  in- 
asmuch as  in  Adey's  case,  the  pri- 
soner had  called  the  woman  his 
wife  in  his  address  to  the  jury.  In 
Mace  o.  CadeU,  Cowp.  233,  cited 
by  Gazelee,  J.,  4  Bing.  613,  after  a 
woman  had  been  entered  in  ex- 
cise books  as  "  msgrried  "  she  was 
not  allowed  to  claim  goods  as  her 
sole  property  against  assignees  of 
the  person  for  whose  wife  she 
passed. 

(4^  Reeveh  v.  Slater,  7  B.  &  C. 
487.  Gould  V,  Barnes,  3  Taunt.  488. 
Price  V.  Harwood,  3  Camp.  108. 
Morgan  v.  Bridges,  2  St.  314. 

C5)  Per  Parke,  J.,  Dickenson  v. 
Valpy,  10  B.  &  C.  140.  Per  Lord 
Kenyon,  De  Bertram  o.  Smith,  1 
Esp.  29.  Kell  V,  Rainby,  10  B. 
&  C.  21.  Genden  v.  Robson,  2 
Camp.  302. 

(6)  Per  Tindal,  C.  J.,  in  Fox  v, 
Clifton,  6  Bing.  794.  The  know- 
ledge and  assent  of  the  partner  is 
essential  in  such  cases,  %b.  Mew- 
some  V.  Coles,  2  Camp.  6 1 7. 
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not  dispute  his  landlord's  title.  Where  a  tenancy  is  created 
by  a  lease  by  deed  indented,  the  tenant  may  be  estopped  from 
8a3ring  any  thing  repugnant  to  it,  according  to  the  strict  law  of 
estoppels  as  applicable  to  deeds.  (1)  Where  the  leaae  is  not 
by  deed,  the  tenant  or  any  person  claiming  under  him  is  pre- 
cluded from  objecting  to  the  title  of  a  landlord  from  whom  he 
has  received  possession,  or  to  the  title  of  any  party  claiming  under 
his  landlords  (2)  But  a  mere  attornment  without  payment  of  rent, 
amounting  to  a  bare  assent,  does  not  create  an  estoppel.  (3) 
And  pajnooent  of  rent  to  another  party  than  him  under  whom 
the  tenant  came  originally  into  possession,  may  be  shewn  to 
have  been  done  under  a  misrepresentation,  or  under  other  cir- 
cumstances not  entitling  the  party  to  receive  it  (4)      The 


(1)  Co.  Litt.  47  b.  Strowd  r. 
WiUis,  Cro.  Eliz.  363.  BrudeneU 
o.  Roberts,  2  Wils.  143.  Sylvan 
V.  Stradling,  ib.  208.  Wilkins  v. 
Wingate,  6  T.  R.  62.  Parker  v. 
Manmng,  7  T.  R.  537<  Blake  v. 
Foster,  8  T.  R.  487,  that  the  lessor 
had  an  equitable  estate.  Cook  v. 
Loxley,  5  T.  R.  4.  Brooksby  v. 
Watts,  6  Taunt.  333.  Frogmorton 
9.  Scott,  2  East,  467,  illegal  pos- 
session. Hodson  9.  Shsope,  10 
Bast,  360,  informal  lease.  A  lease 
by  deed  poll  is  dot  an  estoppel. 
Co.  litt.  369  b.  Bac.  Ab.  Letues, 
O.  A  lease  from  Kfeme  eowrt,  in- 
fant, or  from  the  crown,  is  not  an 
estoppel,  for  want  of  mutuality. 
Bac.  Ab.  Leoies,  O.  Co.  Litt.  352. 
Cro.  Eliz.  36.  Say.  13.  Morgan 
e.  Ambrose,  Peake,  Ev.  242.  B. 
Nv  P.  139.  2  Ves.  Jun.  696.  11 
Ves.  344.  Palmer  v.  Ekins,  Lord 
Raym.  1652.  Atkinson  o.  Pierre- 
point,  Esp.  Dig.  30.  Phipps  V. 
Sculthorpe,  1  B.  &  A.  50.  Parry 
«.  House,  Holt.  C.  489. 

(2)  Doe  d.  Manton  v.  Austin,  9 
Bing.  45.  Doe  v-  Smythe,  4  M. 
&  S.  347.  Doe  d.  Briatowv.  Pegge, 
1  T.  R.  760,  n.  Parry  r.  House, 
where  the  title  was  founded  on 
fraud.  Holt,  489.  Cooke  v.  Loz- 
ley,  5  T.  R.  4.  Phipps  v.  Scul- 
horpe,  1  B.  &  A.  50.  HuU  v. 
Vaughan,  6  Pr.  157.  Flepiingv. 
Gooding;  10  Bing.  549.  Reunie  v. 
Robinson,  1  Bing.  147.    In  like 


manner  a  copyholder  who  has  been 
admitted  and  done  fealty  cannot 
dispute  the  title  of  the  lord.  Doe 
d.  Nepean  r.  Budden.  3  B.  &  A. 
626.  With  respect  to  the  estoppel 
on  a  mortgagor  from  disputing  the 
title  of  the  mortgagee,  see  cases 
cited  in  Right  v.  Bocknell,  3  B.  & 
Ad.  278.  In  Cornish  v.  Searall,  8 
B.  &  C.  471,  it  was  held,  that  iJie 
title  of  a  person,  to  whom  tht  te- 
nant had  attorned,  bnt  from  whom 
he  had  not  received  possession, 
might  be  disputed.  And  Mr.  Jus- 
tice Bayley  said,  thai  the  distinc- 
tion was  between  the  case  where  a 
person  has  actually  redeiyed  pos- 
session from  another,  who  has  no 
title,  and  the  case  where  he  has 
merely  attorned  by  mistake  to  one 
who  nas  no  title;  in  the  former 
case,  the  tenant  cannot,  unless 
under  yery  special  circumstances, 
dispute  the  title ;  in  the  latter  he 
may,  and  for  this  position  he  dted 
Rogers  v.  Pitcher^  6  Taunt.  202. 
Grayenor  v.  Woodhouse,  1  Bing. 
38. 

(3)  Shep.  Touch.  254.  Cornish 
o.  Searall,  8  B.  &  C.  471.  Gra- 
venor  v.  Woodhouse,  1  Bing.  38. 
By  Buller,  J.,  in  Williams  o.  Bar- 
tholeroew,  1  B.  &  P.  326. 

(4)  Rogers  r.  Pitcher,  6  Taunt 
202.  Williams  o.  Bartholomew,  I 
B.  &  P.  326.  Gregory  v.  Doidge, 
3. Bing.  474.  Grayenor  o.  Wood- 
house,  1  Bing.  38. 
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tenant,  ia  not  precluded  from  ahewmgi  that  his  landlord's  title 
is  determined  (1)  either  by  act  of  law»  or  his  own  act,  or  by 
e£9ux  of  time. 

Upon  the  same  principle,  it  seems,  a  party  accept- 
ing a  negociable  instrument  is  precluded  from  disputing 
the  handwriting  of  the  drawer;  and  although  he  may  in 
general  dispute  the  handwriting  of  the  indorser,  yet  where 
the  drawer  is  a  fictitious  person,  the  acceptor  is  bound  to 
pay  to  the  signature  of  the  same  person  that  signed  for  the 
drawer.  (2) 

When  an  agent,  who  is  employed  to  receive  money,  and  who 
is  bound  by  his  duty  to  his  principal  from  time  to  time  to  com- 
municate to  him  whether  the  money  is  received  or  not,  renders 


(1)  England  d.  Sybum  o.  Slade» 
4  T.  R.  682.  Doe  d.  Marriott  v. 
Edwards,  6  B.  &  Ad.  1065.  Doe 
d.  Jackson  v.  Ramsbottom,  3  M.  & 
S.  516.  Doe  o.  Watson,  2  St.  230. 
Blake  v.  Foster,  8  T.  R.  487.  Bru- 
deneU  9.  Roberts,  2  Wils.  143. 
Hill  V.  Saunders,  2  Bing.  112.    4 

B.  &  C.  529.  As  to  the  effect  of 
payment  of  rent  subsequently  to  the 
expiration  of  the  landlord's  title. 
Fenner  v.  Duplock,  2  Bing.  10. 
The  tenant  may  shew  payment  of 
rent  to  a  person  having  paramount 
tide.  Sapsfprd  v.  Fletcher,  4  T.  R. 
611.  Taylor  v.  Zamira,  6  Taunt 
534.  Dyer  v.  Bowley,  2  Bing.  94. 
Moss  o.  Gallimore,  Doug.  279. 
Alchome  v,  Gomme,  2  Bing.  54. 
With  respect  to  payments  of  rent 
to  mortgagees  by  tenants  of  mort- 

fagors.    Alchome  v.   Gomme,   2 
(ing.  54.    Pope  v.  Biggs,  9  B.  & 

C.  245.  Keech  v.  Hall,  Doug.  21. 
It  would  seem,  that  the  expiration 
of  the  landlord's  title,  had  been 
considered  in  some  cases  as  not 
being  a  defence  against  the  person 
by  whom  the  tenant  had  been  ori- 
gmally  let  into  possession,  unless 
ttkt  title  had  been  formally  re- 
nounced and  a  fresh  holding  com- 
menced under  another  person. 
Balls  o.  Westwood,  2  Camp.  11. 
And  see  by  Gibbs,  C.  J.,  in  Rogers 
V,  I^tcher,  6  Taunt.  209.    But  see 


Fenner  v.  Duplock,  2  Bing.  10,  and 
Neave  v.  Moss,  1  Bing.  360. 

(2)  Cooper  V,  Meyer,  10  B.  &  C. 
468.  Robinson  o.  Yarrow,  7  Taunt. 
455.  Wilkinson  V.  Lutwidge,  1  Str. 
648.  Smith  v.  Chester,  1  T.  R. 
654.  Jenys  v,  Fawler,  2  Str.  946. 
Leach  v.  Buchanan,  4  Esp.  226. 
Price  o.  Neale,  3  Burr.  1354. 
Smith  9.  Mercer,  6  Taunt.  76, 
though  the  bill  be  forged.  That 
the  acceptance  admits  authority  of 
agent  purporting  to  draw  as  such. 
Porthouse  v.  Parker,  1  Camp.  82. 
Robinson  v.  Yarrow,  7  Taunt.  455. 
That  it  admits  style  of  firm,  Bass 
V.  Clive,  4  M.  &  S.  1 3.  And  drawer's 
ability,  Taylor  v.  Croker,  4  Esp. 
187,  cited  2  B.  &  C.  299,  admits 
competency  of  drawer  to  indorse, 
Drayton  v.  Dale,  2  B.  &  C.  299. 
Concerning  the  admission  of  in- 
dorsements by  acceptor  or  indorser, 
see  further  Hankey  o.  Wilson, 
Sayer,  223.  Bosanauet  v.  Ander- 
son, 6  Esp.  43.  Sedford  v.  Cham- 
bers, 1  St.  326.  Hemmings  v. 
Robinson,  Barnes,  436.  Macpher- 
son  V,  Thoytes,  Peake,  20.  Jones 
V.  Radford,  1  Camp.  83.  Carrick 
9.  Vicary,  Doug.  630.  Duncan  v. 
Scott,  1  Camp.  101.  Lambert  o. 
Oakes,  1  Lord  Raym.  433.  Critch- 
low  V.  Parry,  2  Camp.  182.  Cha- 
ters  V.  Bell,  4  Esp.  210.  Lambert 
V.  Pack,  1  Salk.  127. 
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an  account  from  time  to  time,  which  contains  a  statement  that 
the  money  is  received,  be  is  bound  by  that  account,  unless  he 
can  shew  that  the  statement  was  made  unintentioDally,  or 
by  mistake.  (1) 


Wharfingers. 


It  is  an  established  rulei  that  where  wharfingers  acknowledge 
the  title  of  apersonfor  whom  they  hold  property,  it  is  considered 
as  an  attornment,  and  they  are  conclusively  estopped  from  dia. 
puting  such  title,  whatever  may  be  the  claim  of  a  third  person, 
at  least,  if  they  were  fully  acquainted  with  the  nature  of  such 
claim,  when  they  made  the  admissions.  (2) 


NotconclttriTe.      But  in  general,  a  person's  conduct  and  language  have  no^ 
the  effect  of  operating  against  him  by  way  of  estoppel.  (3) 


(1)  Shaw  V.  Picton,  4  B.  &  C. 
729-  The  cases  respecting  the  effect 
ol  the  receipt  of  premium,  by  the 
underwriter  from  the  assured  seem 
referrible  to  the  principles  under 
consideration,  Dalzel  v.  Mair,  I 
Camp.  532.  A  parish  certificate 
is  evidence  for  all  the  rest  of  the 
world,  against  the  parish  which 
granted  it,  and  conclusive  as  to  the 
parish  to  which  it  is  directed,  4  T. 
R.  256.  Rex  V.  Headcome,  Burr. 
S.  C.  253.  A  man  is  estopped  by 
the  recognizance  of  bail  entered 
into  for  him  by  the  name  in  which 
he  is  sued,  from  pleading  a  misno- 
mer, although  he  is  not  a  party  to 
the  recognizance,  Meredeth  v. 
Hodges,  2  N.  R.  453.  A  tenant  is 
concluded  by  the  statement  he 
makes  to  his  landlord  as  to  the 
time  of  entry.  Doe  d.  Eyre  v.  Lam- 
bley,  2  Esp.  635.  A  person  giving 
a  wrong  name  previous  to  suing 
out  of  process,  cannot,  in  an  action 
against  the  sheriff,  avail  himself  of 
the  error  in  the  name,  Price  v.  Har- 
wood,  3  Camp.  108.  And  see  Bass 
V.  Clive,  4  AL  &  S.  13.  An  owner 
of  a  ship  giving  a  biU  of  lading  by 
which  freight  appears  to  have  been 
paid  before  a  ship's  departure  from 
ner  landing  |)ort,  is  estopped 
against  the  assignee  of  such  oill 
from  claiming  freight  on  the  arri- 
val of  the  vessel  at  her  port  of  des- 
tination, Howard  v.  Tucker,  1  B.  & 
Ad.  712. 


(2)  Gosling  v.  Bimie,  7  Bing. 
345.  The  rule  is  laid  down  with 
the  limitation  in  the  text  by  Alder- 
son,  J.  But  the  other  Judges  lay 
it  down  in  a  more  unqualifi^  way. 
See  Stonard  v.  Dunkin,  2  Camp. 
344.  Hawes  v.  Watson,  2  B.  &  C. 
541 .  Dixon  V.  Hammond,  5  B.  &  A. 
310.  Ogle  V,  Atkinson,  5  Taunt 
750.  Barton  v.  Boddington,  1  C. 
&  P.  207. 

(3)  Per  Chambre,  J.,  in  Smith  r. 
Taylor,  1  N.  R.  210.  It  has  fr«- 
auently  happened,  with  regard  to 
tne  evidence  in  some  of  the  cases 
about  to  be  examined,  that  the 
Judges  have  spoken  of  it  as  con- 
clusive. But  It  would  seem  that  in 
many  instances,  at  least,  they  had 
reference  to  the  effect  of  the  evi- 
dence under  the  circumstances  of 
some  particular  case,  and  it's  pro- 
bable weight  with  the  jury.  See 
Alner  v,  George,  1  Camp,  392. 
Bristow  V.  Eastman,  1  Esp.  172. 
The  Courts  are  unwilling  to  extend 
the  doctrine  of  estoppels,  because 
it  tends  to  prevent  the  investiga- 
tion  of  truth,  see  by  Lord  Ken- 
yon,  in  Rex  v.  Labbenham,  4  T. 
R.  254.  Wightw.  67.  6  Esp.  20. 
6  M.  &  S.  76.  10  East,  105.  3  T. 
R.  632.  Peake,  91.  I  B.  &  P.  210. 
2  N.  R.  453.  In  Combe  o.  Pitt, 
Burr.  1590,  it  was  held,  that  a  man 
who  had  given  money  to  another 
for  his  vote,  should  not  be  admitted 
to  say  that  he  had  no  vote.    But  it 
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Accordingly  we  have  seen^  that  in  the  instances  in  which  the 
party  has  assumed  a  particular  character,  or  has  recognised  a 
particular  character  as  belonging  to  another  person,  his  conduct 
and  language  ha?e,  in  general,  not  been  deemed  conclusive 
against  him.  (1) 

It  has  been  held,  that  a  person  is  not  concluded,  as  to  the 
amount  of  his  property,  by  an  oath  taken  before  commissioners 
under  the  property  tax  acts.  (2)  An  insolvent's  omission  of 
a  particular  debt  in  his  schedule,  to  which  he  was  sworn,  will 
not  preclude  him  from  afterwards  recovering  the  debt.  (3) 
An  entry  at  the  Custom  House  in  the  names  of  a  firm  is  hot 
conclusive,  against  the  person  making  the  entry,  except  as 
between  him  and  the  crown.  (4) 

A  person  who  had  given  notice  to  his  landlord  that  he  had  be*- 
come  bankrupt,  in  consequence  of  which  his  landlord  accepted 
possession  of  the  demised  premises,  is  not  estopped  from  disputing 
the  frust  of  his  bankruptcy,  in  an  action  brought  by  him  against 
his  assignees,  the  assignees  not  having  been  parties  or  persons 
to  the  transaction  between  himself  and  his  landlord.  (5)  Nor 
would  such  a  person  be  precluded  from  disputing  bis  com- 
mission by  surrendering,  or  by  petitioning  the  Chancellor  to 
enlarge  the  time  for  surrendering.  (6) 

With  respect  to  the  relative  credit  and  weight  of  admissions  Admiision  on 
which  are  not  conclusive,  it  may  be  observed,  that  the  ad- 
missions, which  may  be  considered  as  having  the  greatest  force, 
are  those  which  are  delivered  on  the  oath  of  the  party. 

Thus  answers  in  Chancery  are  very  strong  evidence,  by  way 


is  diilicTilt  to  account  for  the  prin- 
ciple of  this  ruling,  as  the  moral 
ddinquency  of  the  briber  is  obvi- 
ously irrelevant  to  the  question  of 
the  efiect  of  the  evidence.  A  return 
under  1  &  2  Geo.  4,  c.  87»  of  com 
in  tiie  possession  of  a  party  as  sold 
and  delivered  to  B.,  aoes  not  pre- 
clude him  from  shewing  that  it  was 
ddivered  to   D.    on    accotmt  of 


B.,  but  that  B.  was  not  to  have 
possession  before  payment.  Wood- 
ley  V.  Brown,  2  Bing.  527. 

(1)  Videtmra. 

(2)  Rex  V.  Clark,  8  T.  R.  220. 

(3)  Hart  V.Newman, 3  Camp.  13. 

(4)  Ellis  V.  Watson,  2  St.  453. 

(5)  Heame  v,  Rogers,  9  B.  &  C. 

677. 

(6)  Mercer  v.  Wise,  3  Esp.  219. 
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of  admisBioOy  in  Courts  of  Law.  (1)  Where  a  bill  wa»  ffled  bj 
the  pluatiff  as  lessee  of  the  dean  and  chapter  of  Carlisle^  and 
the  defendant  offered  in  evidence  an  answer  of  the  dean  and 
chapter  in  a  former  suit,  in  which  they  admitted  the  existence 
of  a  modus^  it  was  held  to  be  not  only  admissible,  but  stioi^ 
evidence  to  prove  the  modus ;  and  an  issue  having  been  directed, 
Mr.  Justice  Bayley,  at  the  trial,  laid  great  stress  upon  the 
answer,  as  being  cogent  evidence  against  the  defendant  in  the 
issue ;  observing  that  it  was  much  stronger,  than  if  it  had  been 
the  answer  of  an  individual.  (2)  A  person's  answer  in  Chancery 
is  evidence  against  him  by  way  of  admission,  in  &vour  of  a 
person  who  was  no  party  to  the  Chancery  suit ;  (3)  for  the  state- 
ment being  upon  oath  cannot  be  considered  aa  conventional 
merely.  A  mere  voluntary  aiBdavit  is  evidence  as  an  admia> 
sion  against  the  party  who  makes  use  of  it.  (4) 


Admusions  in 
deeds. 


Admissions,  by  the  deed  of  a  party  under  seal,  are  entitled 
to  great  weight,  on  account  of  the  deliberation  implied  by 
the  nature  of  the  instrument,  if  they  do  not  even  exclude 
any  contrary  statement  Between  the  parties  to  the  deed, 
at  least,  they  may  be  pleaded  by  way  of  estoppel,  and 
though  not  so  pleaded,  would  generally,  as  between  such 
parties,  have  the  effect  of  an  estoppel.  (5) 


(I)  B.  N.  P.  237.  Earl  of  Sus- 
sex 9.  Temple,  Liord  Raym.  310. 
Doe  d.  Digbv  o.  Steely  3  Camp. 
115,  where  tne  statement  in  the 
answer  was  as  to  beUrf.  Salter  v. 
Turner,  2  Camp.  87.  3  Camp. 
401 .  Lady  Dartmouth  v.  Roberts, 
16  East,  334.  Rumney  v.  Beale, 
Gwil.  1861.  Gully  v.  Bishop  of 
Exeter,  5  Bing.  17 1.  Grant  v, 
Jackson,  Peake,  203,  where  an 
answer  of  a  partner  who  had  been 
joined  as  a  defendant  in  a  suit,  but 
as  to  whom  a  nolle  prosequi  had 
been  entered  to  a  bill  in  Chancery 
filed  by  persons  not  parties  to 
the  record,  was  received,  not  as  a 
judicial  proceeding,  but  as  a  naked 
admission.  See  t)  Pr.  485.  12  Yin. 
Ab.  93.  Studdy  v.  Sanders,  2  D. 
&  R.  347,  answer  by  two  defendants 
to  a  bill    of   a  third   defendant. 


charging  them  as  partners. 

(2)  De  Whelpdale  v.  Milbnni,  5 
Pr.  485. 

•  (3)  Ashmore  o.  Hardy,  7  C.  & 
P.  505,  and  see  Grant  v.  Jackson, 
Peake  203,  supra^  n.  1. 

(4)  Style,  446.  Sacheyezell  v. 
Sacheverell,  Bac.  Ab.  Et.  628. 
Vicary's  case,  Bac.  Ab.  Ev.  623. 
Voluntary  affidavit  of  joint  cove- 
nantee, b.  N.  P.  238.  Uameron  v. 
Lightfoot,  2  Bl.  Rep.  1191,  that  the 
making  use  of  an  affidavit,  is  an 
admission,  which  supersedes  the 
necessity  of  proving  that  il  has 
been  sworn  or  signed,  B.  N.  P.  238, 
Rex  v.  James,  1  Show.  97.  John- 
son o.  Ward,  6  Bsp.  47»  affidavit 
of  agent  used  by  defendant  for 
purpose  of  putting  off  a  trial*. 

(5)  See  Doe  d.  Pritchard  v,  Dodd. 
2  Nev.  &  M.45.  Com.  Dig.  Ev.  B.  5, 
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It  has  been  held,  in  an  action  of  trespass  against  a  sheriff 
for  taking  the  property  of  the  plaintiff,  that  the  plaintiff  may 
give  in  evidence  a  deed  executed  by  the  sheriff  to  a  purchaser 
of  the  property,  reciting  the  writ  and  the  seisure  and  sale  of 
the  property  under  it,  and  that  the  deed  so  produced  is  primd 
facie  evidence  of  the  facts  recited  in  it.  (1) 

It  has  been  laid  down, — ^apparently  without  sufficiently  advert* 
ing  to  the  circumstance  of  the  deed  being  used  by  a  party  to  it, 
or  to  the  fact  of  it's  being  pleaded  by  way  of  estoppel  or  not, — 
that  a  party  who  executes  a  deed  is  precluded  from  saying, 
that  the  facts  stated  in  the  deed  are  not  truly  stated.  (S)  But 
it  seems  that  a  party  to  a  deed  may  contradict  it,  in  an  action 
between  himself  and  a  stranger  to  it :  if  not  pleaded  by  way  of 
estoppel,  as  there  is  no  mutuality,  there  can  be  no  estoppel. 


'  In  a  recent  case,  where  a  plea  contained  new  matterof  justifi- 
cation, upon  which  issue  was  joined,  and  a  deed  was  given  in 
evidence,  the  recital  of  which  directly  contradicted  the  new 
matter  alleged  in  the  plea,  it  was  held  nevertheless,  that  the 
defendant  was  not  precluded  from  submitting  matter  of  de- 
fence to  the  jury,  and  that  the  recital  in  the  deed  ought  not  to 
have  been  treated  as  conclusive  upon  the  trial  of  the  issue,  the 
recital  not  having  been  pleaded  by  way  of  estoppel.  (3) 


Lainson  v,  Tremere,  1  Ad.  &  ED. 
792.  Bowman  v.  Taylor^  2  Ad. 
&  £11.  278.  Fort  o.  Qarke,  1  Russ. 
604.  The  doctrine  of  Lord  Coke, 
that  a  recital  cannot  operate  by  way 
of  estoppel,  Co.  Litt.  352  b,  seems 
no  longer  tenable.  That  a  recital 
operates  against  those  who  claim 
under  a  party  to  a  deed.  Fitzge- 
rald V.  Eustace,  Bac.  Ab.  £v.  647. 
2  P.  Wms.  432. 

(1)  Woodward  v.  Larking,  3  Esp. 
286.  Mayor  of  Carlisle  v.  Blamire, 
8  East,  493,  name  of  a  corporation. 
The  recital  of  a  lease  in  a  release  is 
evidence  of  the  release.  Ford  v. 
Grey,  1  Salk.  286.  The  recital  of 
an  ancient  charter  in  a  modern 
charter  i^  evidence,  per  Abbot,  J., 
5  M.  &  S.  78.  Gervis  v.  Grand 
Western  Canal  Company.  The 
recitals  in  a  deed  may  confine  the 


effect  of  other  admissions  in  the 
same  document,  as  of  the  receipt 
of  purchase  money.  Lampon  p. 
Cooke,  5  B.  &  A.  607.  Fordr. 
Lord  Grey,  6  Mod.  44.  Salk.  285. 
Cragg  V.  Norfolk,  2  Lev.  108. 
Fitzgerald  v.  Eustace,  Gilb.  L.  Ev. 
100.  Hardr.  123.  Date  of  lease  is 
evidence  of  it's  execution  on  same 
day,  1  Salk.  485.  See  further,  In- 
gleby  V.  Smith,  10  Bing.  84.  B.  N. 
P.  298.  Cossens  v.  Cossens,  Wil- 
Us,  25.  Shelley  v.  Wright,  Willis, 
9.  2  Ventr.  171-  Marchioness  of 
Annandale  v.  Harris,  2  P.  Wms. 
432.  Burleigh  v.  Stibbs,  1 T.  R.  465. 

(2)  By  Bay  ley,  J.,  in  Baker  v, 
Dewey,  1  B.  &  C.  707.  And  see 
Rowntree  v.  Jacob,  2  Taunt.  128. 
Lampon  v.  Cooke,  5  B.  &  A.  606. 

(3)  Bowman  v.  Rostron,  2  Ad.  & 
El.  295. 
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Where  a  deed  is  uaed  as  an  admission  against  a  party  to  it 
by  a  person  who  is  not  a  party^  it  seems  material  to  consider 
that  an  admission  of  a  fact,  not  made  upon  oath,  may  have  been 
entered  into  between  persons  from  various  causes,  besides*  that 
of  a  conviction  of  the  truth  of  the  facts  contained  in  it  The 
evidence  may  have  been  of  a  conventional  nature  merely; 
and  the  only  question  seems  to  be,  whether  it  is  admissible  at 
all  as  between  a  party  to  a  deed  and  a  stranger  to  it  (1) 


Written  ad- 
missions. 


After  admissions  under  oath  and  by  deed,  those  next  in  order, 
with  regard  to  credit  and  importance,  are  admissions  by 
writing  not  under  seal. 


Receipt. 


A  receipt  for  money  is  an  admission  of  great  weight  against  a 
party,  but  not  conclusive ;  and  there  is  no  legal  objection  to  hts 
shewing,  if  he  can,  that  the  money  was  not  received,  or  that 
he  gave  the  receipt  under  a  misrepresentation.  (2)  An  indorse- 
ment on  a  deed  of  the  receipt  of  the  sums  of  money,  not  being 
under  seal,  cannot  amount  to  an  estoppel,  and  is  only  evidence 
for  a  jury,  capable  of  being  rebutted  by  other  circumstances 


(I)  Supra,  p.  230.  SlftDey  v.  Wade, 
1  Mylne  &  Craig,  338.  Fort  v. 
Clarke,  1  Russ.  604.  Rex  v.  Scam- 
monden,  3  T.  R.  474.  Rex  o.  Lain- 
don,  8  T.  R.  179. 

(2)  Stratton  v.  Rustal,  2  T.  R. 
366.  Benson  o.  Bennet,  1  Camp. 
394,  n.  Attorney  General  v.  Ran- 
dall, 2  Eg.  Ca.  Ab.  cited  and  ap- 
proved of,  2  T.  R.  369.  In  Alner 
V.  George,  1  Camp.  392,  Lord  El- 
lenborough  says,  there  can  be  no 
doubt  that  a  receipt  in  fiiU,  where 
the  person  who  gave  it  was  under 
no  misapprehension,  and  can  com- 
plain of  no  fraud  or  imposition,  is 
Dinding  upon  him.  And  m  Bristow 
V.  Eastman,  1  Esp.  172,  per  Lord 
Kenyon,  as  between  underwriter 
and  insured,  the  acknowledgment 
of  receipt  of  premium  is  conclusive. 
Dalzel  o.  Main,  1  Camp.  532.  De 
Gaminde  v.  Pigou,  4  Taunt.  246. 
If  a  man  give  a  receipt  for  the  last 
rent,  the  rormer  is  presumed  to  be 
paid,  Gilb.  Ev.  142.  A  receipt  on 
the  back  of  a  bill  of  exchange  is 
orimd  facie  evidence  of  payment 
by  the  acceptor,  Peake,  25.    The 


giving  a  receipt  does  not  exclude 
parol  evidence  of  payment,  Ram- 
bert  V.  Cohen,  4  Esp.  214.  In 
Lampon  v.  Cooke,  5  B.  &  A.  609, 
the  deed  recited  an  agreemaU  to 
pay,  and  afterwards  stated  that  "in 
consideration  of  the  purchase  mo- 
ney being  now  so  paid,  as  herein^ 
before  is  mentioned,"  &c.,  and  it 
was  said  that  estoppels  were  odious 
ill  the  law,  and  ought  to  be  deuly 
made  out,  and  that  as  the  deed  did 
not  state  an  absolute  payment,  the 
payment  might  be  disputed.  It  was 
said  by  Holroyd,  J.,  in  the  same 
case,  with  reference  to  the  receipt 
indorsed  on  the  deed,  that,  not  m- 
ing  under  seal,  it  could  not  amount 
to  an  estoppel,  but  could  only  he 
evidence  for  the  jury  capable  of 
being  rebutted  by  the  other  dr- 
cumstances  of  the  case.  It  wocdd 
seem  that  the  observations  of  Lord 
Ellenborough,  in  Alner  o.  George, 
and  of  Lord  Kenvon,  in  Bristow  o. 
Eastman,  as  to  the  condusiTenesi 
of  receipts,  must  be  intended  as 
spoken  widi  reference  to  Htmr  e^ 
feet  upon  the  minds>of  the  jury. 
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in  the  case.  (1)    A  receipt  upon  a  negociable  instrument  may 
be  explained  in  the  namh  manner  as  any  other  receipt.  (2) 

An  adjustment  on  a  policy,  thongh  primd  facie  evidence  Adjustment. 
against  a  person  signing  it,  does  not  bind  him,  unless  there 
was  a  full  disclosure  of  the  circumstances  of  the  case.  (3)     In 
cases  of  fraud,  or  where  the  underwriter  is  mistaken  in  the  law 
or  in  a  material  fact,  the  adjustment  has  been  held  not  to  be 
conclusive.  (4)    An   inventory,  exhibited  for  the  purpose  of  inventory, 
obtaining  probate  in  the  Ecclesiastical  Court,  seems  not  to 
be,  in  general,  presumptive  evidence  of  assets  to  the  amount 
stated ;  (5)  and  probate  stamp  seems  not  to  he  primd  facie  evi-  Probate  itamik 
dence  of  the  receipt  of  assets  to  the  amount  covered  by  the 
stamp*  (6) 

In  Bacon  v.  Chesjiey,  (7)  it  was  held  that  it  was  competent  to  invoice. 
shew  a  mistake  in  an  invoice,  though  it  was  in  the  same  case 


(1)  Skaife  v.  Jackson,  2  B.  &  C. 
431.  By  Holioyd,  J.,  5  B.  &  A. 
611.  Graves  v.  Key,  3  B.  &  Ad. 
318.  It  is  otherwise,  if  the  deed 
itself,  or  any  other  deed,  state  such 
receipt,  for  then  the  doctrine  of  es- 
toppels may  Upply.  Rowntree  v. 
Jacob,  2  Taunt.  144.  See  Lampon 
o.  Cooke,  5  B.  &  A.  609.  Baker  v. 
Dewey,  1  B.  &  C.  704.  Co.  litt. 
612. 

(2)  Per  Cur.  in  Graves  v.  Key,  3 
B.  &  Ad.  318.  Stratton  v.  Rastal, 
3  T.  R.  366.  Wyat  v,  Marq.  Hert- 
ford, 3  East,  147.  Heame  o.  Rogers, 
9  B.  &  C.  586.  Lord  Kenyon,  in 
Scholey  v.  Walsby,  1  Peake,  34, 
was  of  opinion  that  a  receipt  on  the 
back  of  a  bill  might  be  explained 
by  parol  evidence  to  be  a  receipt 
m>m  the  drawer,  and  not  the  ac- 
ceptor. In  Fairmaner  v.  Budd,  7 
Bing.  574,  a  receipt,  "received  10/. 
for  a  colt  warranted  sound,"  signed 
by  an  illiterate  man,  was  held  not 
conclusive  of  the  contract. 

(3)  Shepherd  o.  Chewther,  1 
Camp.  274.  An  adjustment  and 
the  striking  out  the  name  from  a 
policy  does  not  prove  payment, 
Adams  o.  Sanders,  1  M.  &  M.  373. 
See  Rayner  v.  Hall,  4  Taunt.  725. 


(4)  Christain  v.  Coombe,  2  Esp. 
487.  In  the  absence  of  invdidating 
circumstances,  adjustments  have 
been  spoken  of  bv  the  Judges,  as 
conclusive;  by  wnicb,  it  is  con- 
ceived, is  only  meant,  that  such 
would  be  the  natural  effect  of  the 
evidence  upon  the  minds  of  a  jury. 

(5)  Stearn  v.  Mills,  4  B.  &  Ad. 
657.  It  was  held,  in  Hickey  tr. 
Hayter,  1  Esp.  313,  that  an  in- 
ventory exhibited  by  an  adminis- 
trator was  primd  facie  evidence 
of  assets. 

(6)  Per  littledale  and  Parke,  J., 
in  Steam  v.  Mills,  4  B.  &  Ad.  657, 
where  it  was  said  that  Foster  v. 
Blakelock,  5  B.  &  C.  328,  had  not 
been  much  considered  as  to  this 
point.  In  Mann  v.  Long,  3  A.  &  E. 
702,  the  probate  was  held  to  be  ad- 
missible evidence  in  an  issue  of 
plene  administrttvit,  but  it  was  con- 
sidered as  not  being  of  itself  prtnkf 
fade  evidence  of  assets  actually 
come  to  the  hands  of  the  executors, 
though  it  might  be  of  future  assets^ 
unless,  perhaps,  where  there  had 
been  long  acquiescence. 

(7)  Bacon  v.  Chesney,  1  St.  193. 
The  mistake  was  in  the  time  of 
credit  allowed  for  payment. 
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BUI  delivered. 


considered,  that  if  it  had  been  delivered  with  the  goods,  or 
under  a  Judges'  order,  the  party  would  have  be«i  bound  by  it. 

A  bill  delivered  by  an  attorney  to  his  client,  for  business  done 
during  a  certain  period,  is  strong  presumptive  evidence  against 
any  additional  item  within  the  same  period;  but  the  bill  b  not 
like  a  deed  to  operate  as  an  estoppel,  and  the  party  will  be  at 
liberty  to  prove  the  fact  of  having  transacted  other  business 
for  the  defendant.  (1) 


Inscriptioii. 


Certificate. 


Signature. 


The  inscription  on  a  stage  coach,  of  the  name  of  the  party  li- 
censed to  use  it,  is  evidence  against  him  of  ownership,  as  wellb 
an  action  as  on  summary  proceedings.  (2)  It  has  been  held,  diat 
where  a  defendant  signed  an  admission  of  a  debt,  to  enable  an  at- 
torney to  prove  it  under  a  commission  of  bankruptcy  then  subsist- 
ing against  him,  it  was  not  an  admission  of  the  delivery  of  a  signed 
bill,  and  did  not  dispense  with  the  necessity  of  proof  of  the  de- 
livery of  such  a  bill,  in  an  action  subsequently  brought  for  the 
same  claim  ;  (3)  because  the  bill  might  have  been  proved  under 
the  commission  without|being  deUvered.  A  parish  certificate  is 
conclusive  upon  the  parish  granting  it,  with  respect  to  that 
parish  to  which  it  is  granted,  and  prvmd  facie  evidence  with 
respect  to  other  parishes.  (4)  A  paper  written  by  a  party  is 
evidence  against  him  by  way  of  admission,  although  it  is 
signed  by  another  person.  (5) 


(1)  Loveridge  v.  Botham,  1  Bos. 
&  Pul.  49.     It  is  there  stated  that 
an  attorney's  bill  furnishes  conclu- 
sive evidence  against  an  increase  of 
charge  on  any  of  the  items  con- 
tained in  it.     But  there  does  not 
appear  to  be  any  ground  for  this 
distinction,  except,  perhaps,  that 
possibly  the  client  might  be  sup- 
posed aware  of  the  omission  of  an 
Item,  but  would  naturally  act  in 
confidence,    that  the  charges,  of 
which  he  might  not  be  an  adequate 
judge,  were  correct.     On  the  effect 
of  a  bill  delivered  by  the  plaintiff  in 
support  of  a  plea  of  abatement  for 
non-joinder  of  parties,  see  1  Stark. 
Ca.  296. 
(2)  Barford  v.  Nelson,  1  B.  &  Ad. 


571,  whatever  is  written  by  a  party 
may  be  used  as  an  admission  against 
him,  though  it  be  not  signed  by 
him,  1  C.  &  p.  288. 

(3)  Eicke  o.  Nokes,  1  M.  &  M. 
303. 

(4)  Rex  V.  Lubbenham,  4  T.  R. 
251 .  A  certificate  has  been  said  to 
be  mighty  evidence  as  to  other 
parishes ;  see  by  BuUer,  J.,  citing 
the  words  of  Lord  Holt.  ib. 

(5)  Alexander  v.  Brown,  I  C.  & 
P.  288.  As  to  the  effect  of  a  sig- 
nature as  evidence  of  notice  of  the 
contents  of  a  written  intiirument, 
Harding  v.  Crethern,  1  Esp.  57- 
Vide  infra,  as  to  signatures  by  pri- 
soners of  their  examinations. 
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r 

It  was  laid  down  by  Lord  Kenyon,  that  a  bill  in  Chancery  Bill  in  Chan- 
is  not  eTideiice  of  any  &ct  contained  in  it,  but  was  to  be  taken  ^^* 
merriy  as  the  suggestion  of  counsel.  (1)  In  the  Banbury 
Peerage  case,  a  question  was  proposed  to  the  Judges^  '^  whether 
any  bill  in  Chancery  can  ever  be  received  as  evidence  in  a 
Court  of  LaW|  to  prove  any  facts  either  alleged  €»  denied  in 
such  bill  as  filed  in  Chancery :"  to  which  the  Judges  answered 
duUty  "  generally  speaking,  a  bill  in  Chancery  cannot  be  reorived 
as  evidence  in  a  Court  of  Law,  to  prove  any  &ct  either  alleged 
or  denied  in  such  bill  as  filed.  But  whether  any  possible 
case  may  be  put,  which  would  form  an  exception  to  such  ge- 
neral rule,  they  cannot  undertake  to  say."(^)  It  will  be  observed, 
that  the  answer  of  the  Judges  does  not  pointedly  negative  the 
admissibility  of  a  bill  in  Chancery  when  produced  by  way  of  an 
admission  ;  and  there  are  authorities  in  favour  of  such  evidence 
being  received.  (3)  It  would  seem,  that  the  investigation  of 
truth  would  be  best  promoted  by  receiving  the  evidence,  subject 
to  such  observations  as  might  be  called  for,  in  regard  to 
the  usual  manner  in  which  bills  of  Chancery  are  prepared. 

With  respect  to  verbal  admissions,  it  may  be  observed,  that  Verbal  ad- 
they  ought  to  be  received  with  a  great  deal  of  caution.     It  may  ™"*"*°'* 


(1)  Doed.  Bowermanty.Sybourn, 
7  T.  R.  3.  The  bill  was  offered  in 
evidence  by  the  lessor  of  the  plain- 
tiff, to  prove  an  admission  by  the 
defendant;  the  allegations  in  the 
bill,  which  was  filed  by  the  defend- 
ant and  another  person,  being  incon- 
sistent with  the  feet  of  a  legal  es- 
tate being  in  the  person,  in  whom 
the  defendant  contended  that  it  was 
vested. 

(2)  Le  Marchant's  Gardiner  peer- 
age, App.  413.  2  Selw.  N.  P.  714. 
And  see  Ferrers  v.  Shirley,  Fitzg. 
197.  1  Wightw.  325.  Woollett 
V.  Roberts,  1  Ch.  Ca.  64.  Two 
other  qnestbns  were  put  to  the 
Judges  as  to  the  admissibility  of  a 
bill  in  Chancery,  and  depositions 
under  particular  circumstances. 
The  Judges  held,  that  they  were 
neither  evidence  of  pedigree  or 
of    particular   facts    deposed   to. 


But,  it  would  seem  that  the  an- 
swers to  these  two  latter  questions 
were  founded  on  the  reasoning, 
that  the  declarations  being  post 
litem  motam,  could  not  be  evidence 
in  matters  of  pedigree,  and  that  the 
statements  in  the  bill,  or  deposi- 
tions could  not  be  evidence  against 
a  person  not  being  party  ot  privy 
to  the  proceedings;  it  may  be 
doubted,  how  far  the  question,  of  a 
bill  in  Chancery  being  evidence 
by  way  of  an  admission,  was  under 
the  consideration  of  the  Judges,  in 
the  answer  stated  in  the  text. 

(3)  B.  N.  P.  235.  Snow  r.  Phi- 
lips, 1  Sid.  221.  Taylor  v.  Cole,  7 
T.  R.  3,  n.  Where  a  bill  in  Chan- 
cery was  received  as  evidence  of 
reputation  in  a  case  of  pedigree, 
which  perhaps  is  an  authority  a 
fortiori,  Gilb.  Ev.  49. 
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be  a  correct  principle  that  the  statement  of  a  person  to  the  pre- 
judice of  his  own  interest^  when  used  against  himselfy  is  entitled 
to  credit  without  the  tests  of  the  party  being  sworn  or  cross-ex- 
amined. Still  the  repetition  of  oral  statements  is  always  subject 
to  great  imperfections.  The  party  from  whom  they  proceed 
may  probably  not  have  correctly  expressed  his  meaning;  this 
meaningi  if  correctly  expressed,  may  have  been  misunderstood ; 
a  slight  alteration  of  the  words,  without  any  design  of  inten- 
tional misrepresentation,  may  ^entirely  vary  the  eflfect  of  his 
statement  (1) 


AdouMbiui  by 
whom  made. 


Admissions  must  in  all  cases  be  brought  home  to  the  party 
in  a  suit,  against  whom  they  are  used,  or  to  some  person  who 
is  identified  in  interest  with  him ;  and  it  is  not  a  sufficient  ground 
for  receiving  the  admission,  that  it  might  have  been  used  to  the 
prejudice  of  the  person  fix>m  whom  it  proceeds.  Thus,  in  an 
action  of  trover  brought  to  recover  the  value  of  goods  dis^ 
trained,  on  the  ground  that  the  defendant  was  not  the  plaintiflf's 
landlord,  the  plaintiff's  case  was,  that  he  had  paid  rent  to 
another  person,  and  it  was  held,  that  the  statement  of  that 
person  respecting  the  receipt  of  rent  was  not  evidence  without 
calling  him.  (2) 


Admiisioiis  by 
party. 


Admissions  are  clearly  evidence  against  a  party  to  the  record 
who  has  made  them.  But  some  questions  have  arisen  as  to 
what  persons  are  to  be  deemed  parties;  the  circumstance 
giving  rise  to  these  questions  being,  when  one  person  is  named 
a  party  on  the  record,  who  is  only  nominally  a  party,  while 
another  is  the  person  really  interested.  On  this  subject,  it  has 
been  held,  that  admissions  are  evidence  in  favor  of  the  other  side, 
whether  made  by  a  nominal  party  on  the  record,  who  sues  as  a 
trustee  for  the  benefit  of  another,  (3)  or  whether  made  by  the  party 


(1)  See  by  Mr.  Justice  J.  Parke, 
note  to  Earl  v.  Picken,  5  C.  &  P. 
642.  Burr.  2057.  2  Wila.  399. 
Per  Lord  Ellenborough,  1  M.  &  S. 
636.  Per  Alderson,  B.,  Rex  o. 
Simons,  6  C.  &  P.  540.  On  the  effect 
of  admissions  in  the  Ecclesiastical 
Courts,  per  Lord  Stowell,  1  Hagg. 
304. 


(2)  Spargo  V.  Brown,  9  B.  &  C 
935.  See  Bernasconi  o.  Farebro- 
ther,  3  B.  &  Ad.  372,  and  by  Hol- 
royd,  J.,  in  Barough  v.  Wnite,  4 
B.  &  C.  325.  And  mde  i^frm. 
Secondary  Evidence, 

(3)  Bauerman  v,  Radenius,  7  T. 
R.  664.  Craibv.D'Aeth,tft.670,Q., 
admission  by  obligee  of  an 
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who  is  really  interested  in  the  suit^  though  not  named  on  the 
record.  (1)  The  following  examples  will  illustrate  the  several 
parts  of  this  rule. 

In  the  case  of  JBauerman  and  another  y.  Radenius,  (S)  By  party  suing 
which  was  an  action  by  the  shippers  of  goods  against  the  cap-  il^othw.  ^ 
tain  of  a  ship,  for  not  delivering  the  goods  in  proper  condition, 
a  letter  written  by  the  plaintiffs  was  given  in  evidence  on  the 
part  of  the  defendant,  in  which  they  entirely  exculpated  the 
defendant  from  all  misconduct ;  and  it  appeared  also  from  the 
letter,  that  the  goods  were  shipped  on  the  risk  of  third  per- 
sons, and  that  the  plaintifis  were  not  really  interested  in  the 
suit :  the  counsel  on  the  other  side  contended,  that  the  parties 
really  interested  ought  not  to  be  concluded  by  the  admission 
of  the  plaintifis,  who  were  merely  nominal  parties  in  the  ac- 
tion :  Lord  Kenyon  was  of  a  different  opinion,  and  the  plain- 
tiffs were  nonsuited.  The  Court  of  King's  Bench  afterwards 
affirmed  the  nonsuit.  Mr.  Justice  Lawrence,  on  that  occasion 
said,  *'Van  Dyck  and  Co.,  the  persons  on  whose  risk  the 
goods  were  shipped,  are  in  this  difficulty ;  the  present  plaintifis 
either  have  or  have  not  an  interest ;  but  it  must  be  considered 
that  they  have  an  interest,  in  order  to  support  the  action ;  and 
if  they  have,  an  admission  made  by  them,  that  they  have  no 
cause  of  action,  is  admissible  evidence.  I  have  looked  into 
tiie  books,  to  see  if  I  could  find  any  case  in  which  it  has  been 
holden,  that  an  admission  of  a  plaintiff  on  the  record  was  not 
evidence,  but  have  found  none."  (3) 


bond.  Andthis^notwithstandingthe 
absence  of  any  beneficial  interest  ap- 
pearing,a8in  bauermanv.Radenias, 
mm  the  admission  itself.  B.  N.  P. 
837,  contra.  Salk.  260.  Where  a 
nominal  party  gives  a  release,  the 
Courts  will  sometimes  order  it  to 
be  delivered  np.  Payne  v,  Rogers, 
Doug.  391.     1  ChiU.  390.    Tidd. 

«77. 

(1)  Rex  V,  Hardwick,  11  East, 
578,  589*  An  attorney  conducting 
a  cause  in  Court  may  be  callea 
as  a  witness  by  the  opposite  side, 
and  be  asked  who  employs  him, 
in  order  to  shew  the  real  party,  and 


so  let  in  his  declarations.  Levy  v. 
Pope,  1  M.  &  M.  410. 

(2)  7  T.  R.  664. 

(3)  In  Davis  v.  Ridge,  3  Esp. 
101,  in  an  action  against  trustees 
for  trust-money  received,  Lord  El- 
don  refused  to  allow  evidence  of 
the  admission  of  one  of  the  trustees, 
of  the  receipt  of  trust-money.  In 
TuUock  V.  Dunn,  R.  &  M.  416,  it 
was  held,  that  a  promise  bv  one  of 
several  executors  is  not  sufficient  to 
take  a  case  out  of  the  statute  of 
limitations.  And  see  Atkins  v, 
Tredgold,  2  B.  &  C.  28,  that  a  pay- 
ment by  one  of  several  akeno  jwrt. 


3.94 


HearMy  Evidence. 


[Ch.  18. 


In  Aimer  v.  George^  (1)  it  was  held,  that  a  receipt  in 
bj\\  given  by  the  plaintiff  on  the  recordi  could  not  be  invali- 
datedy  by  shewing  that  the  plaintiff  had  assigned  all  his  inteRst, 
and  was  a  mere  trustee,  and  that  the  receipt  was  firaudutently 
given. 


By  person 
interafted, 
though  not 
party  to  the 
record. 


Ctttui  qu9 
truft  of  bond. 


In  an  action  of  debt  upon  a  bond  conditioned  to  pay  money 
to  L.  D.9  for  whose  baiefit  the  acdon  was  brought,  the  defen- 
dant proved  that  L.  D.  had  said,  in  a  conversation  respectii^ 
this  bond,  that  the  defendant  owed  nothing;  upon  which  the 
jury  found  for  the  defendant.  On  a  motion  for  a  new  trial,  it 
was  argued,  that  the  declaratiims  of  L.  D.,  who  was  not  a  party 
to  the  acdon,  ought  not  to  affect  the  plaintiff;  but  the  Court 
said,  that  the  case  was  to  be  considered  as  if  L.  D.  was  the 
plaintiff,  the  action  being  for  L.  D.'s  benefit.  (@) 


Interested  in 
policy. 


An  action  upon  a  policy  may  be  brought  in  the  name  of  the 
person  who  effected  it,  though  he  be  not  the  person  interested; 
yet  the  persons  interested  are  so  far  looked  upon  as  parties  to 
the  suit,  that  the  declarations  of  any  of  them  are  admissible  in 
evidence  against  the  plaintiff.  (3) 


Interested  in 
freight. 


In  an  action  by  the  master  of  a  ship  for  fireight,  the  declara- 


doet  not  raise  an  atsumpf  it  in  alL 
In  Dowden  v.  Fowle,  4  Camp.  38, 
an  admiasion  by  one  of  several  assig- 
nees of  a  bankrupt  was  received,  m 
an  action  in  wbicb  tbe  assignees 
were  tbe  real  parties.  But  tbe 
person  making  tbe  admission  was 
also  petitioning  creditor,  and  tbe 
admission  related  to  bis  debt,  see 
Young  t7.  Smitb,  lEsp.  121. 

(1)  1  Camp.  393.  See  Gibson  v. 
Winter,  5  B.  &  Ad.  96.  Tbe  pro- 
per  remedy  is  by  application  to  tbe 
equitable  jurisdiction  of  tbe  Court. 
By  Lord  Ellenborougb,  ih.  Legb 
o.  Legb,  1  B.  &  P.  447-  Payne  9. 
Rogers,  Doug.  407.  It  seems 
questionable,  wbetber  tbe  receipt 
migbt  not  have  been  disputed  on 
another  principle,  bv  analogy  to  tbe 
cases  in  wbicn  it  has  been  held, 
tbat  a  security  given  in  fraud  of 
third  pwBOBS  siudl  not  l>e  available 


even/«8  between  the  parties  diem- 
selves,  Cocksbot  v.  Bennet,  2  T.  R. 
763.     Smith  v.   Bromley,  Dong. 

671. 

(2)  Hanson  v,  Parker,  I  Wils. 
257.  Kemble  v.  Farren,  3  C.  &  P. 
623,  where  it  appeared  that  the 
agreement  which  was  the  subject 
of  the  suit,  was  made  on  bcAialf  oC 
the  plaintiff  and  the  other  pro- 
prietors of  a  theatre,  the  declara- 
tions of  the  other  proprietors  were 
received.  See  Davis  v,  Dinwoody, 
4  T.  R.  678,  wheie  the  Court 
looked  into  the  relation  of  trustee 
and  eestvi  que  inut,  for  the  purpose 
of  disaualifying  a  witness  on  tiie 
ground  of  interest. 
(3)  By  Lord  Ellenborough,  in  Bell 
V.  Ansley,  16  East»  143.  See  also 
the  case  of  Duke  v.  Aldridge,  cited 
by  Counsel  in  Bauerman  r.  Radc- 
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tioQS  of  the  owner  of  the  ship  are  admissible  against  the  plain* 
tiff,  as  the  action  is  brought  for  the  owner's  benefit  (1) 


With  respect  to  admissions  by  rated  parishioners,  it  seems 
that  upon  an  appeal  against  an  order  of  removali  the  declara- 
tions of  a  rated  inhabitant  of  the  appellant  parish  are  evidence 
against  that  parisbi  without  calling  the  inhabitant,  and  shewing 
that  he  refused  to  be  examined.  (2) 


Rated 
paiithioaert. 


nius,  7  T.  R.  666,  and  Bell  v.  Smith, 
5  B.  &  C.  188. 

(1)  Smith  V,  Lyon,  3  Camp.  465. 
See  Robaon  v,  Aadrade,  1  St.  Ca. 
372.  Harrison  v.  Vallance,  1  Binff. 
45,  where  the  defendant  bad  ad- 
mitted that  he  had  detained  the 
deed  for  the  detention  of  which  the 
action  was  brooght,  at  the  request 
of  the  person  whose  declarations 
were  receiyed,  and  who  was  sub- 
stantially interested  in  the  deten- 
tion of  it.  Mr.  Justice  Bayley,  in 
Spargo  V.  Brown,  9  B.  &  C.  938, 
says,  that  the  parties  in  Harrison  v. 
Vallance,  were  identified.  The  case 
of  Hart  p.  Horn,  2  Camp.  92,  seems 
opposed  to  the  preceding  cases, 
where,  in  replevin,  the  deckrations 
of  the  person  under  whom  the  de- 
fendant made  cognizance  were  held 
not  to  be  admissible  for  the  plain- 
tiff. It  did  not  appear  that  the  per- 
son making  cognizance  was  indem- 
nified. But  in  Hancock  v.  Welsh, 
1  St.  Ca.  347,  in  an  action  of  as- 
sumpsit, by  A.  B.,  against  the  as- 
signees of  a  bankrupt  for  rent  due 
from  them  as  tenants,  a  verdict 
against  the  assignees  in  a  replevin 
suit  brought  by  the  assignees 
agunst  the  bailiff  of  A.  B.,  and 
in  which  the  bailiff  made  co^i- 
zance,  was  held  to  be  admissible 
for  A.  B.  in  the  action  of  assumpsit; 
the  issue  found  upon  the  cogni- 
zance being  that  the  assignees  were 
tenants  of  A.  B.  Viae  supra,  f, 
95,  as  to  the  incompetency  of  wit- 
nesses on  the  ground  of  being 
substantially  parties.  For  other 
cases  see  1  Wils.  257-  11  East, 
578.  I  Bing.  45.  1  Stark.  372. 
Lord  Raym.  igo.  4  Camp.  38. 
6£sp.  121.     16  East,  143.    1  Esp. 


390.     11  East,  664,  n.     Duks  v. 

Aldridge,     cited   7    T.    R.    665. 
1  Ventr.  350.     1  Esp.  395. 

(2)  Rex  9.  Whitley  Lower,  1 
M.  &  S.  636.  In  Rex  o.  Hard- 
wick,  11  East,  578,  the  party  had 
refused  to  be  examined.  Rex  v, 
Woboum,  10  East,  395,  402.  Be- 
fore Ibe  54  Geo.  3,  c.  170,  the  ad- 
missions of  rated  parishioners  were 
received  on  accoimt  of  their  being 
parties  to  the  suit,  and  it  would 
seem  that  the  statute  which  renders 
parishioners  competent  witnesses, 
does  not  interfere  with  therule  of  evi- 
dence respecting  admissions.  The 
power  of  calling  the  inhabitant,  even 
if  he  be  compellable  to  become  a 
witness,  may  often  not  compensate 
for  the  loss  of  his  admission.  With 
respect  to  admissions  by  individual 
members  of  a  corporation ;  in  an 
action  by  the  Trustees  of  Ancient 
Britons  v.  Spurrier,  Sitt.  after  Eas- 
ter Term,  1822,  K.  B.  In  an  ac- 
tion of  assumpsit  for  money  had  and 
received ;  defendant  was  employed 
to  fetch  a  sum  from  the  bank  of  the 
society — 10/.  of  it  was  missing,  a 
witness  was  allowed  to  state  what 
a  member  of  the  societv  had  said 
the  night  afterwards ;  tnough  the 
society  consisted  of  six  hundred 
members;  and  the  evidence  was 
stated  to  be  admitted  on  the  same 
ground  that  the  admissions  of  rated 
parishioners  were  received.  In  a 
previous  case  of  the  Corporation  of 
London  v.  Lon^,  1  Camp.  22, 
where  the  question  related  to  the 
powers  of  a  city  officer.  Lord  El- 
lenborough  held,  that  the  declara- 
tions of  an  indifferent  individual 
of  the  Corporation  were  not  admis- 
sible, but  that  he  would  admit  what 
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Party  indem- 
nifying. 


Hearsay  Evidence. 


[Ch.  18. 


A  creditor  who  has  indemnified  a  sherifii  for  making  a  seizm« 
under  a  writof  execution^  is  considered  as  substantially  the  de- 
fend^nt^in  an  action  brought  against  the  sheriff  on  account  of 
the  seizure ;  (1)  on  the  ground,  that  the  sheriff,  by  his  conduct, 
substitutes  himself  £or  the  original  defendant.  (2) 


Petitiomng 
creditor. 


But  in  a  late  case  it  was  held,  that  the  declarations  of  a  de- 
ceased petitioning  creditor,  made  after  the  commission,  are  not 
evidence  agunst  the  assignees,  in  an  issue  to  try  whether  the 
commission  was  concerted  between  the  petitioning  creditor, 
the  bankrupt,  and  the  attorney :  (3)  the  petitioning  creditor,  it 
was  said,  could  not  be  taken  to  be  the  real  party  interested  in 
the  cause ;  and  the  result  of  the  trial,  if  the  verdict  were  for 
the  plaintiff,  would  not  necessarily  be  the  superseding  of  the 
commission,  the  issue  being  merely  a  proceeding  to  satisfy  the 
Chancellor's  conscience. 


Issue  on  liabi- 
lity of  etranger. 


Evidence  of  admissions,  made  by  strangers  to  a  suit, 
are  sometimes  received  in  evidence,  where  the  question  in 
the  suit  is,  whether  a  particular  claim  might  have  been 
enforced  as  against  those  strangers.  Thus  it  has  been  held* 
that  on  a  plea  in  abatement  for  the  non-joinder  of  A.  B.  as  a 


the  officer  himself  had  been  H^iri 
to  say  upon  the  subject.  Mayor 
of  London  v.  Joliffe,  2  Keb.  295. 
Lord  Dorset  v.  Carter,  3  Keb.  300. 
Rex  V.  City  of  London,  1  Ventr. 
351.  2  Lev.  231.  1  Ventr.  254. 
2  Vem.  351.  11  East,  584,  n.  7 
T.  R.  665.  Vide  supra,  p.  94,  on  the 
incompetency  of  rated  parishioners 
as  witnesses  on  the  groiuid  of  their 
being  parties.  Weller  v.  Gover- 
nors of  Found.  Hosp.  Peake,  153. 
2  Lev.  231.  1  Vem.  254.  B.  N.  P. 
290.  6  T.  R.  174,  competency 
of  freemen  of  corporation.  Doe 
9.  Tooth,  3  Y.  &J.  19.  Simons 
V.  Smith,  R.  &  M.  29»  co-partner. 
Whitmore  v.  Wilks,  1  M.  &  M. 
214,  trustee  suing  by  treasurer. 
Fenn  v.  Granger,  3  Camp.  178,  one 
of  two  lessors  in  ejectment. 

(1)  Dyke  v.  Aldridge,  cited  7  T. 
R.  665,  see  Dowden  v.  Fowle,  4 
Camp.  38.  Young  v.  Smith,  6 
Esp.  121. 


(2)  Per  Richardson,  J.,  3  B.  & 
B.  136.  The  circumstance  that  a 
person  indemnifies  a  party  to  the 
record,  does  not  seem  in  aU  cases 
sufficient  to  let  in  his  admissionSy 
Drake  v.  Sykes,  7  T.  R.  117.  That 
an  admission  which  would  be  evi- 
dence against  the  party  is  evidence 
affainst  the  sheriff.  Gibbon  o. 
(S)ggan,  2  Camp.  188.  Slomon  «. 
Heme,  2  Esp.  695.  Williams  9. 
Bridges,  2  St.  42. 

(3)  Harwood  v.  Kevs,  1  M.  &  R. 
204.  It  was  suggested  by  Patteson^ 
J.,  that  in  Young  t?.  Smith,  6  Esp. 
121,  which  was  loosely  reported, 
the  declarations  must  have  been 
made  before  the  commission,  and 
that  in  Dowden  v,  Fowle,  4  Camp. 
38,  the  fact  of  the  petitioning  cre- 
ditor having  indemnified  the  sheriff 
was  the  principle  of  the  decision. 
The  assignees  gave  the  instructiona 
for  the  defence. 
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defendant,  his  declarations  before  action  brought  were  evidence 
in  support  of  the  plea;  (1)  on  the  ground,  that  whatever  would 
be  evidence  in  an  action  brought  against  him  to  prove  him 
liablci  might  be  received  to  prove  his  liability  on  this  issue. 
Apparently,  on  the  same  principle,  the  admissions  of  bank- 
rupts, or  entries  in  their  books,  made  before  the  act  of  bank- 
ruptcy, are  receivable  in  evidence,  to  prove  the  petitioning  cre- 
ditor's debt.  (2)  And  the  admission  of  a  petitioning  creditor, 
made  before  the  commission,  as  to  the  amount  of  his  debt,  is, 
on  a  similar  ground,  receivable  in  evidence  against  the  assignees 
of  a  bankrupt  (3)  In  cases  of  this  description  the  issue  ap- 
pears to  be,  whatwere  the  mutual  rights  of  two  persons, 
(one  or  both  being  strangers  to  the  suit,)  at  a  particular 
period ;  which  inquiry  would  seem  to  let  in  such  evidence  as 


(1)  Clay  V.  Langdow*  1  M.  & 
M.  45. 

(2)  Watts  V,  Thorpe>  I  Camp. 
376,  entry  in  books.  Hoare  v, 
Coryton,  4  Taunt.  560,  a  signed  ac- 
count. Taylor  v.  Kinloch,  1  St. 
176.  Ewer  v,  Preston,  Rep.  temp. 
Hard.  378,  see  Eyans  v.  Lake,  B. 
N.  P.  282.  In  Parker  V.  Barker,  1 
Br.  &  B.  9»  a  bankrupt's  admis- 
sions that  he  was  in  partnership 
with  a  trader,  were  received  as 
proof  of  the  trading.  But  the  nro- 
priety  of  this  decision  was  douoted 
in  Bromley  v.  Kinff,  R.  &  M. 
228.  It  may  be  observed,  that 
in  an    action  by   assif^ees,  the 

anestion  as  to  the  petitioning  cre- 
itor's  debt  is,  whether  it  could 
have  been  enforced  against  the 
bankrupt,  which  point  ttie  admis- 
sion clearly  estabhshes.  The  bank- 
rupt's declarations  before  the  act 
of  bankruptcy  may  be  used  against 
the  assignees  to  shew  collusion  as 
part  of  the  re$  9^^*  Thomp- 
son V,  Bridges,  8  Taunt.  336.  After 
the  bankruptcy,  though  before  the 
commission  or  fiat,  the  admissions 
of  the  bankrupt  are,  it  seems,  not 
receivable.  Smallcombe  v,  Bruges, 
13  Pr.  136.  Taylor  v.  Kinloch,  1 
St.  176.  Sanderson  v.  Laforest,  1 
C.  &  P.  46.    Though  a  bankrupt's 


dedaration,  that  a  bill  would  not  be 
paid,  has  been  admitted  to  supply 
proof  of  notice,  where  the  admis- 
sion was  made  after  bankruptcy 
and  before  the  issidnff  of  the  com- 
mission. Brett  9.  Levett,  13  E. 
213,  cited  in  Taylor  v.  Kinloch,  1 
Stark.  Ca.  176.  But  at  the  period  of 
thatdecision,  as  it  would  seem  from 
the  case  of  Dowton  v.  Cross,  1  Esp. 
168,  there  cited,  a  bankrupt's  de- 
clarations, were  admitted  to  prove 
the  petitioning  creditor's  deot,  if 
made  at  any  tune  before  the  com- 
mission issued.  See  Schooling  v, 
Lee,  3  St.  151.  Marsh  v.  Meager, 
3  St.  353.  Bemasconi  v.  Fare- 
brother,  3  B.  &  Ad.  372.  An  ad- 
mission made  after  an  act  of  bank- 
ruptcy, is  evidence  against  the 
bankrupt  himself  in  an  action 
brought  by  him  against  an  as- 
signee, to  try  the  validity  of  the 
commission,  Jarrat  v,  Leonard,  2 
M.  &  S.  265. 

(3)  Smith  9.  Young,  6  Esp.  121. 
Of  this  case,  Mr.  Justice  P^tteson, 
in  Harwood  r.  Keys,  1  M.  &  Rob. 
205,  observed,  that  it  was  loosely 
stated,  and  that  he  could  not  but 
think  that  the  declarations  must 
have  been  made  before  the  com- 
mission. 


398 


Hearmy  Evidence. 


[Ch.  18. 


would  have  been  receivable  between  those  persons.  In  the 
last  exampl^y  however^  it  is  not  clear,  that  the  decision  did  not 
turn  on  the  point,  that  the  assignees.were  liable  to  be  afiected 
by  admissions  of  the  petitioning  creditor,  because  he  was  a 
privy  in  estate. 
Admiraion  by  An  admission  may  have  been  made  by  a  party  to  a 
terent  capacity,  record,  when    in   a  difierent  capacity  from  that  in  which 

he  is  concerned  as  regards  the  suit;  and  it  seems  to  have 
been  considered,  in  such  a  case,  that  his  former  admission 
ought  not  to  be  evidence  against  him.  For  the  change  which 
has  taken  place  in  his  interest,  his  means  of  knowledge,  and  his 
powers  of  acting,  shew  that  his  former  admission  is  not  a 
safe  criterion  of  the  truth  of  the  claim  or  defence,  which  he  is 
at  present  setting  up.  And  the  injustice  of  allowing  his  former 
admission  to  be  used  against  him  may  appear  to  be  the  greater, 
where  by  the  change  of  his  situation  he  has  become  the  re- 
presentative of  the  interest  of  others,  with  whom  in  his  former 
situation  he  had  no  privity. 


Thus  it  has  been  held,  that  the  declarations  of  a  person,  made 
before  he  became  assignee  of  a  bankrupt,  are  not  evidence 
against  him,  when  suing  as  such  assignee.  (1)  And  the  decla- 
rations o(  SL  prochein  ami,  made  before  action  brought,  are  not 
admissible  for  the  defendant  (S) 


By  other 
party  to  the 
suit. 


It  appears  to  be  a  general  principle,  that,  in  a  civil  suit  by  or 
against  several  persons,  who  are  proved  to  have  a  joint  interest 
in  the  decision,  a  declaration  made  by  one  of  those  persons, 
concerning  a  material  fact  within  his  knowledge,  is  evidence 
against  him,  and  against  all  who  are  parties  with  him  in  the 


(1)  Fenwick  v,  Thornton,  1  M. 
&  M.  51. 

(2)  Webb  V.  Smith,  R.  &  M. 
106.  This  rule  is  illustrated  by 
the  doctine  of  estoppels.  Thus,  a 
woman  is  not  estopped,  after  cover- 
ture, bv  an  admission  upon  record 
by  her  ousband  and  herself  during 
coyerture.  Ad  heir  claiming  as 
heir  of  his  father  is  not  estopped 


b^  an  estoppel  upon  him  as  heir  to 
his  mother.  Aparty  suing  as  ex- 
ecutor, in  an  action  of  debt  upon  a 
bond,  is  not  estopped,  by  having 
been  barred  by  an  action  on  the 
same  bond  when  he  sued  as  ad- 
ministrator. Robinson's  case,  5 
Co.  32  b.  Com.  Dig.  Estoppel,  C. 
Wrottesly  ©.  Bendcrt,  3  P.  W.  237. 
Barron  v.  GhreUard,  3  V.  &  B.  166. 
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suiti  (1)  Id  aa  aotion  of  covanant  against  two  defendants,  the 
aiBdavit  of  one  of  them  was  held  to  be  evidence  against  both.  (2) 
But  unless  there  be  a  joint  interest  in  the  deoision»  the  ad- 
mission of  one  defendant  will  not  be  receivable  againM  a  co- 
defendant.  (3)  In  actions  of  tort,  the  admission  of  one  co- 
defendant  will  not  affect  another  co-defendant.  (4)  The  rule 
is  clear  against  the  reception  of  such  evidence,  in  the  case  of 
persons  jointly  indicted*  (S) 

In  an  action  against  persons  as  partners,  the  partnership 
being  first  proved,  an  admission  by  one  of  the  defendants  is  ad- 
missible against  all.  (6)  Thus,  in  an  action  by  several  partners  By  partner 
'against  the  defendant  for  the  non-perfonnance  of  an  agree-  P*^  ***■"*• 
ment,  a  declaration  by  one  of  the  partners  suing,  that  the 
goods,  to  which  the  agreement  related,  were  his  separate 
property,  is  evidence  against  all  the  plaintiffs  suing  as  upon 
a  joint  contract.  (7)  An  admission  by  one  defendant,  of  his 
partnership  with  the  co-defendants,  who  were  sued  with  him 
as  acceptors  of  a  bill  of  exchange,  and  who  had  been  outp 
lawed,  has  been  received  as  proof  against  him  of  a  joint  promise 
by  aU.  (8) 

The  rule  with  regard  to  the  admissions  of  partners  is  not  By  partner 
confined  to  cases,  where  they  are  parties  to  the  same  suit  °^  ^  ^  ^' 
The  admission  of  a  partner,  though  not  a  party  to  a  suit,  is 
evidence  against  another  partner,  who  is  sued  as  to  joint  con- 
tracts during  the  partnership ;  and  this,  whether  the  admis- 
sion be  made  before  the  determination  of  the  partnership  or 


(1)  11  East,  589. 

(2)  Vicanr's  case,  Gilb.  Ev.  51. 

(3;  This  nas  been  held  with  re- 
spect to  the  answers  of  oo-defend- 
ants,  on  the  ground,  that  if  it  were 
allowed,  a  plaintiff  miffht  make 
one  of  his  friends  a  defendant. 
Wych  r.  Meale,  3  P.  Wms.  311. 
12Ve«.36l. 

(4)  The  lax  expressions  of  Lord 
Ellenborough,  in  Rex  v,  Hardwick, 
1 1  East,  585,  are  qualified  by  Chief 
Justice  Hadal,  in  Daniells  v.  Pot- 


ter, 1  M.  &  M.  502.     Vide  ngtra, 
p.  215. 

(5)  By  Loid  Kenyon,  in  Grant 
v.  Jackson,  Peake,  204.  Vide  infixi, 
confessions.  And  supra,  91,  as  to 
declarations  part  of  the  res  gestae, 

(6)  Nicholls  V.  Dowding  and 
Kemp,  1  Starkie,  N.  P.  C.  81. 
Grant  v,  Jackson,  Peake,  204. 

(7)  Lucas  and  others  v.  De  la 
Cour,  1  Manle  &  Selw.  249. 

(8)  Sangster  v.  Mazarredo  and 
others,  1  Starkie,  N.  P.  C.  161. 
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Part-owner, 


afterwards.  (1)  But  the  statement  <^  one,  who  has  been  admitted 
into  partnership  subjsequently  to  the  transaction  in  question,  \% 
clearly  not  admissible  in  evidence  as  to  such  antecedent  trans- 
action. (S)  An  admission  by  a  part  owner  of  a  ship,  upon  a 
subject  of  co-partnership,  is  not  evidence  against  another  part- 
owner.  (S) 


Parties  to  in- 
strument. 


In  Whitcomh  v.  Whiting ^  (4)  which  was  an  action  on  a  joint 
and  several  promissory  note,  given  by  the  defendant  and  others, 
to  which  action  the  defendant  pleaded  the  general  issue  an%  the 
statute  of  the  limitations,  the  Court  of  King's  Bench  deter- 
mined, that  proof  of  payment  of  interest  and  part  of  the  prin* 
cipal  within  six  years,  by  one  of  the  others,  who  was  not  sued, 
would  take  the  case  out  of  the  statute.  Lord  Mansfield  said, 
^*  payment  by  one  is  payment  by  all,  the  one  acting  virtually 
as  agent  for  the  rest ;  and  in  the  same  manner  an  admission  by 
one  is  an  admission  by  all."  Different  opinions  have  been 
expressed  respecting  the  propriety  of  the  decision  in  this  case : 
but  the  doctrine  contained  in  it  appears  to  be  now  clearly 
established,  though.it  is  only  an  authority  for  cases,  where  the 
admissions  are  made  by  a  party  originally  liable  upon  the  in- 
strument (5) 


(1)  Wood  V.  Braddock,  1  Taunt. 
104.  In  Graul  v.  Jackson,  Peake, 
203,  the  answer  of  a  partner  against 
whom  a  noUe  prosequi  had  been 
entered  was  received  as  an  admis- 
sion against  his  co-partners.  And 
see  Thwaites  v,  Richardson,  Peake, 
16,  where  Lord  Kenyon  thought 
that  the  admission  of  a  party  not  a 
partner  to  the  suit  was  not  re- 
ceivable in  evidence.  Pelerick  9. 
Turner,  cited  1  Taunt.  104.  Ho- 
denpyl  v.  Vingerhood,  Chitty  on 
BUis,  361,  admission  of  an  accept- 
cmce  by  a  partner.  Henderson  v. 
Wild,  2  Camp.  662,  frandulent  re- 
ceipts  of  a  partner.  And  see.  Booth 
V.  Jaunce,  7  Price,  198.  Holme  v. 
Green,  I  St.  488.  Ellis  9.  Watson, 
2  St.  453.  1  Esp.  29.  2  Esp.  608. 
Bust  V.  Palmer,  6  Esp.  145.  Sanff- 
ster  V.  Marraredo,  1  St.  161,  ad- 
mission by  partner  of  partnership. 


(2)  Catt  v.  Howard,  3  Sturk.  C.  5. 
Pritchard  v.  Draper,  1  Buss.  & 
Myl.  191>  admission  after  the  disso- 
lution of  partnership  to  prore  pay* 
ments  msule  after  such  cusaolatioa. 

(3)  Jaggers  v.  Binnings,  1  Staik. 
C.  64. 

(4)  2  Douffl.  661. 

(5)  In  Parhamo.  Raynal,  2  Bing. 
306,  where  the  admission  was  used 
against  a  surety,  Whitcomh  v. 
WJodting  was  confirmed.  In  Bur- 
leigh 9.  Stott,  8  B.  &  C.  41,  Whit- 
comb  V.  Whiting,  and  Jackson  v 
Fairbank  were  confirmed,  and  aee 
Chippindale  v.  Thurston,  M.  &  M. 
411.  In  the  previous  case  of  At- 
kins P.  Tredgold,  2  B.  &  C.  29,  it 
was  doubted,  and  was  held  at  all 
events  not  to  applv  to  persona 
liable  alieno  jure^  ana  see  Rullock 
V.  Dunn,  R.  &  M.  416.  Brandram 
©.  Wharton,  I  B.  &  A.  470,  where 
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We  proceed  next  la  consider  the  subject  of  admissions  by  AdmiMomby 
agents.    Such  admissions  appear  to  be  liable  to  greater  objec- 
tions, than  .the  admissions  of  the  parties  themselves.    Chief 
Jusdce  Tindal  has  observed,  (1)  **  It  is  dangerous  to  open 
the  door  to  declarations  of  agents,  beyond  what  the  cases  have 
already  done.     The  declaration  itself  is  evidence  against  the 
principal,  though  not  given  on  oath ;  it  is  made  in  his  absence, 
when  he  has  no  opportunity  to  dispute  or  correct  it  by  any 
observation  or  by  any  question  put  to  the  agent,  and  it  is 
frequently  brought  before  the  Court  and  jury  after  a  long 
interval  of  time.    It  is  liable  therefore  to  suspicion  origi- 
nally, from  ca^lessness  or  misapprehension  in  the  original 
bearer ;  and  to  still  further  suspicion  from  the  faithlessness   - 
of  memory  in  the  reporter,  and  from  the  facility  with  which  he 
may  give  an  untrue  account.  Evidence  therefore  of  such  a  nature 
ought  always  to  be  kept  within  the  strictest  rules,  to  which  the 
cases  have  confined  it."    There  is  less  necessity  for.  resorting 
to  such  evidence  in  the  case  of  living  agents,  than  where  proof 
.  is  given  of  the.  admissions  of  parties,  who  may  refuse  to  be 
examined ;  and  perhaps  the  admissions  of  agents  may  be  con- 
sidered not  so  likely,  as  those  of  the  parties,  to  contain  an  ac- 
curate and  complete  statement  of  circumstances. 

Numerous  questions  have  arisen  respecting  the  point,  how 


the  acknowledgment  was  not  ex- 
preBSy  and  where  Jackson  v.  Fair- 
tiank,  2  H.  B.  340,  was  doubted,  on 
the  ground  that  the  admission  was 
not  made  by  a  person  liable  to  con- 
trihate,  see  Pittam  v.  Foster,  I  B. 
&  C.  248.  In  Gray  v.  Palmer,  1 
Esp.  136,  it  was  held,  that  where 
the  plaintiff  declared  ^^ainst  seve- 
ral defendants  on  a  joint  and  se- 
veral note,  and  the  defendants  se- 
vered in  their  pleas,  and  one  of 
them  bj  his  plea  admitted  the 
handwriting  of  the  note,  the  hand- 
writing muat  nevertheless  be 
proved  against  the  other  defend- 
ants. But  this  case  was  apparentlv 
decided  on  the  ground,  that  an  aa- 
mission  in  one  plea  cannot  be  used 
to  disprove  another  plea.  After 
the  death  of  one  maker  of  a  joint 


and  several  promissory  note  sigftaed 
by  two,  a  payment  upon  it  by  the 
executor  of  the  deceased  narty  will 
not  take  the  debt  out  of  the  statute 
as  against  the  survivor.  Slater  v. 
Leiwson,  1  B.  &  Ad.  396.  See  9 
Geo.  4,  c.  14,  as  to  new  promises 
bv  joint  contractors,  executors,  or 
aaministrators.  HaUiday  v.  Ward, 
3  Camp.  32.  Mantstephen  v. 
Brooke,  3  B.  &  A.  141.  Clarke  o. 
Hougham,  2  B.  &  C.  149.  Holme 
V.  Green,  1  St.  C.  488.  In  Maun- 
derra  v.  Reeve,  2  St.  Ev.  484,  n., 
payments  made  by  a  joint  maker 
of  a  note,  who  had  suffered  judg- 
ment by  default,  were  held  to  take  a 
case  out  of  the  statute,  on  the  au- 
thority of  Burleigh  v.  Scott,  sufra. 
(X)  In  Qarth  v.  Howard,  8  Bing. 
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far  the  admissions  of  agents  may  afiect  their  principals.  The 
statement  or  representation  of  an  agent,  at  the  time  of  a  trans- 
action which  is  within  the  scope  of  his  authority,  is  evidence 
against  the  principal  himself,  in  oonsequepce  of  the  legal  rela- 
tion between  principal  and  agent*  It  is  in  the  nature  of  origi- 
nal evidence  and  not  of  hearsay,  the  representation  or  state- 
ment of  the  agent  in  such  cases  being  the  ultimate  fact  to  be 
proved,  and  not  an  admission  of  some  other  fact  Thus,  what 
an  agent  says  at  the  time  of  a  sale,  which  he  is  employed  to 
make,  is  evidence  as  part  of  the  transaction  of  selling ;  and  in  or- 
der to  prove  what  was  said,  it  cannot  be  necessary,  that  the  agent 
himself  should  be  called.  But  where  an  agent  has  said  or 
written  any  thing  relative  to  a  transaction  which  is  past  and 
completed,  the  question  of  the  admissibility  of  the  agent's  de- 
claration, without  calling  the  agent,  depends  on  die  point 
whether  the  making  of  such  a  statement  was  within  the  scope 
of  the  agent's  authority.  (1) 


Authority  to 
admit,  not  in- 
ferred from 
agency  alone. 


Notwithstanding  some  vacillation  of  the  law  upon  this  sub- 
ject, (£)  it  appears  to  be  now  settled,  that  an  authority  to  make 
an  admission  is  not  necessarily  to  be  implied  from  an  authority 
-previously  given  in  respect  of  the  matter,  to  which  the  admis- 


(1)  See  the  judgment  of  Sir  W. 
Grrant,  Master  of  the  Rolls,  in 
Fairlie  v.  Hastings,  10  Ves.  127. 
Kafil  V.  Johnson,  4  Taunt.  565. 
Langhom  v,  Allnut,  4  Taunt.  511. 
Helyar  v.  Hawke,  5  Esp.  74.  Bet- 
ham  «.  Bonson  Gow,  45.  Alexan- 
der  V.  Gibson,  2  Camp.  555.  Ir- 
ving V,  Motley,  7  Bing.  553.  Pey- 
ton o.  Groyemors  of  St.  Thomas's 
Hospital,  9  B.  &  C.  725.  Prideaux 
V.  Collier,  2  Stark.  C.  57.  Drake 
r.  Marryat,  1  B.  &  C.  473.  Peto  v. 
Hague,  5  Esp.  134.  Shnmack  v. 
Lock,  10  B.  Moore,  39.  Powell  9. 
Hodgetts,  2  C.  &  P.  432.  Declara- 
tions of  an  agent  employed  to  im- 
prison another.  Peyton  9.  Gover- 
nors of  St.  Thomas's  Hospital,  ad- 
mission by  surveyor  of  corporation, 
3  C.  &  P.  363.  Irving  v.  Motley, 
7  Bing.  650.  Hazard  v.  Treadwell, 
I  Str.  506.    Shumack  v.  Lock,  10- 


B.  Moore,  39-  In  Co&tes  r.  Bain- 
bridge,  5  Bing.  58,  the  letters  of 
the  agent  were  received,  because 
adopted  by  the  answers  of  Uie  prin- 
cipal. 

(2)  See  Biggs  o.  Lawrence,  3 
T.  R.  454,  where  it  was  held,  diat 
if  A.  ordered  goods  of  B.  to  be  de- 
livered to  C,  an  acknowledgment 
of  the  receipt  by  C.  was  evidence 
against  A.  $  it  was  so  held  at  m» 
prius,  by  Bnller,  J.  The  case  was 
afterwards  decided  upon  a  different 
ground,  the  illegality  of  the  con- 
tract. The  marginal  note  in  3  T.  R. 
is  incorrect,  for  the  agent  was  not 
employed  to  bwf  goods.  As  to 
which,  see  observations  of  comisd 
in  Bauerman  v,  Radenius,  7  T.  R. 
665,  and  by  Lord  Kenyon,  auoted 
in  10  Ves.  128.  Doug.  751.  Evans 
V,  Beattie,  5  Esp.  26.  Bacon  v, 
Chesney,  1  St.  C.  192. 
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sion  relates.  Thus,  in  FairUe  v.  Hastings,  (1)  where  the  fact 
sought  to  be  established  was,  that  a  bond  had  been  executed 
by  the  defendant  to  the  plaintiff,  which  the  defendant  had  got 
possession  of,  the  Master  of  the  Rolls  reftised  to  admit,  as 
evidence  of  this  fact,  the  declaration  of  the  defendant's  agents 
who  had  been  employed  to  keep  the  bond  for  the  plaintiff's 
benefit,  and  who,  on  it's  being  demanded  by  the  plaintiff,  in- 
formed him  that  it  had  been  delivered  to  the  defendant.  The 
declaration  of  a  servant  employed  to  sell  a  horse  is  evidence  to 
charge  the  master  with  a  warranty,  if  made  at  the  time  of  sale ; 
but  the  servant's  admission  of  a  warranty,  made  at  any  odier 
time,  is  not  receivable.  (2) 

In  Garth  v.  Howard,  (3)  it  was  held,  that  under  the  cir-^ 
cumstances  of  the  case,  the  declarations  of  a  pawnbroker's 
shopman  were  not  admissible  against  his  employer.  It  was 
said  by  Chief  Justice  Tindal,  that  if  the  transaction,  out  of 
which  the  suit  arose,  had  been  one  in  the  ordinary  trade  or 
business  of  the  pawnbroker,  a  declaration  of  the  shopman,  that 
his  master  had  received  goods,  might  probably  have  been  evi- 
dence against  the  master,  as  it  might  be  held  within  the  scope 
of  such  agent's  authority  to  give  an  answer  to  such  an  inquiry, 
made  by  any  person  interested  in  the  goods  deposited  with  the 
pawnbroker.  But  the  transaction  appeared  to  have  been  a 
transaction  unconnected  with  the  business  of  the  shop,  and 
there  was  no  evidence  to  shew  the  agency  of  the  shopman  in 
such  transactions.  • 

In  the  case  of  Maetters  v.  Abraham,  (4)    Lord   Kenyon, 
C.  J.,  refused  to  admit  an  agent's  letter  as  evidence  of  an 


(I)  10  Ves.  128.  This  is  referred 
to  by  Tindal,  C.  J.,  in  Garth  v. 
Howard,  8  Bing.  452,  as  being  the 
leading  case  on  the  subject.  The 
Master  of  the  Rolls  there  lays. 
down  the  mle  respecting  the  state- 
ments of  agents  to  be,  that  they 
are  inadmissible,  unless  made  by 
tbem  either  at  the  time  of  their 
making  an  agreement  about  which 
thev  are  employed,  or  in  acting 
witnin  tiie  scppe  of  their  authority. 


But  it  seems  to  be  a  more  simple 
rule  with  respect  to  admissions 
that  they  are  only  receivable  when 
there  is  an  authority  to  make  them. 
Garth  o.  Howard,  8  Bing.  452. 
Maesters  v,  Abraham,  1  Esp.  375. 
Helyar  v.  Hawke,  5  Esp.  74. 

(2;  Helyer  o.  Hawke,  5  Esp.  72. 
See  Peto  v.  Hague,  5  Esp.  134. 

(3)  8  Bing.  451,  see  Shumack  v. 
Lock,  10  B.  Moore,  39. 

(4)  1  Esp.  N.  P.  C.  375. 


ddS 


404 


Hearsay  Evidence. 


[Ch.  18. 


agreement  against  the  principal,  holding,  that  the  agent  him- 
self ought  to  be  examined.  '^  If  the  agreement/*  said  the 
Master  of  the  Rolls,  (1)  adverting  to  this  case,  ''was  con- 
tained in  the  letter,  I  should  have  thought  it  sufficient  to  prove 
that  the  letter  was  written  by  the  agent :  but  if  the  letter  was 
offered  as  proof  of  the  contents  of  a  pre-existing  agreement, 
then  it  was  properly  rejected."  And  the  Court  of  Common 
Pleas  has  determined,  after  much  argument,  in  the  cases  of 
Kahl  V.  Jaruouy  (S)  and  Langhom  v.  AUnut^  (3)  that  the  let- 
ters of  an  agent  abroad  to  his  principal,  containing  a  narrative 
of  the  transaction  in  which  he  had  been  employed,  were  not 
admissible  in  evidence  against  the  principal,  as  the  mere  repre- 
sentation of  the  agent.  The  general  rule  on  the  subject  was 
there  fully  recognised  and  confirmed.  **  When  it  is  proved," 
said  Mr.  Justice  Gibbs,  that  A.  is  agent  to  B.,  whatever  A. 
does,  or  says,  or  writes,  in  the  making  of  a  contract  as  agent 
of  B.,  is  admissible  in  evidence,  because  it  is  part  of  the  con- 
tract, which  he  makes  for  B.,  and  which  therefore  binds  him, 
but  it  is  not  admissible  as  the  agent's  account  of  what  passed."  (4) 
When  the  declarations  of  an  agent  are  admitted  in  evidence,  they 
are  received  not  for  the  purpose  of  establishing  the  truth  of  the 
&ct  stated,  but  as  representations,  by  which  the  principal  is  as 
much  bound  as  if  he  had  made  them  himself,  and  which  are 
equally  binding  vf  hether  the  fact  stated  be  true  or  fidse. 


Exprast  and         But  an  agent's  admission  will  be  binding  on  his  principal,  where 
^y.      "    '    the  making  of  the  admission  is  within  the  scope  of  the  agent's 
authority ;  and  the  authority  of  an  agent  to  make  admissions 
may  be  either  express,  or  implied  from  circumstances.  (5) 


0)  10  Ves.  127. 

(2)  4  Taunt.  565. 

(3)  4  Taunt.  511.  Reyner  v. 
Pearson,  4  Taunt.  663.    S.  P. 

(4)  4  Taunt.  5i9>  where  an 
agent's  letters  were  adopted  and 
acted  on  by  his  principal,  that  cir- 
cumstance was  considered  as  shew- 
ing that  the  letters  were  acts  with- 
in the  scope  of  the  agent's  autho- 
rity, Coates  V.  Bainbridge,  5  Bing. 
62.  It  would  seem  that  the  letters 
were  connected  with  and  necessary 


to  the  explanation  of  the  defend- 
ant's own  letters. 

(5)  Many  of  the  cases  respectiBg 
what  is  sufficient  proof  of  agency, 
whether  they  be  cases  of  ezprew 
delegation,  the  recognition  d 
former  acts,  course  of  busiiiees,  or 
relative  situation  of  die  parties, 
will  be  found  useliil  iqpon  tlw 
ouestion  what  is  sufficient  an- 
thority  in  an  agent  to  make 
admissions.  See  particuJariy  the 
cases   respecting  proof  of  a  ge» 
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Thus  if  one  party  refers  another  on  a  disputed  fact  to  a  Ezprett  antho- 
third  person  as  authorized  to  answer  for  him,  (1)  or  em- 
ploys an  agent  to  make  certain  propositions  respecting  a  trans- 
action between  himself  and  another,  (S)  he  is  bound  by  what 
his  agent  says  or  does  within  the  scope  of  his  authority,  as 
much  as  if  it  had  been  done  or  said  by  himself.  For  ex- 
ample, in  an  action  for  goods  sold  and  delivered,  where  it 
appeared  at  the  trial,  that  in  a  conversation  between  the  plain- 
tiff and  defendant,  the  former  asserted  that  he  had  delivered 
the  goods  by  one  C,  and  the  defendant  replied,  "  If  C.  will 
say,  he  did  deliver  the  goods,  I  will  pay  for  them,**  the  plain- 
tiff was  allowed  to  give  in  evidence  C.*s  answer  respecting  the 
matter  referred  to  him.  (3) 


In  the  case  of  Fabrigas  v.  Mottyn^  a  point  arose,  which  interpreter. 
may  serve  as  another  example  to  illustrate  the  rule  here  laid 


neral  authority,  inferred  from 
recognition  of  an  agent's  acts 
in  former  instanceB.  Neal  «. 
Irving,  1  Esp.  61.  Watkine 
©.  Vince,  2  St,  C.  368.  Pres- 
cott  9.  Flinn,  9  Bing.  19.  Paley 
on  Principal  and  Agent,  201.  Cour- 
teen  v.  Touse,  1  Camp.  43,  n. 
Whitehead  v.  Tucket,  15  East,  400. 
Doe  V.  E.  L.  W.  W.  Co.,  M.  &  M. 
149.  Tyler  v.  Duke  of  Leeds,  2 
St  C.  218.  Fenn  v,  Harrison,  3 
T.  R.  75.  Betham  v,  Benson,  6ow. 
45.  Coates  9.  Bainbridge,  5  Bing. 
58.  Evans  v,  Beattie,  5  Esp.  26. 
Bacon  o.  Chesney,  1  St.  192.  Shu- 
mack  9.  Locke,  10  B.  Moore,  39. 
Gartk  «.  Howard,  5  C.  &  P.  346. 
Stevens  o.  Thatcher,  Peake,  187. 

1  D.  &  R.  48.    Cooke  v.  Maxwell, 

2  St.  186.  Harding  v.  Carter, 
Park,  Insur.  4.  Rex  v,  Almon,  5 
Burr.  2686.  Hazard  o.  IVeadwell, 
1  Str.  506.  Johnson  v.  Ward*  6 
Esp.  48.  Watkins  v.  Vince,  2  St. 
368.  As  to  proof  of  a  written 
power,  see  Jonnson  v.  Mason,  1 
fisp.  38.  Coore  9.  Callaway,  ib. 
115.  Steg]itz  o.  Effginton,  Holt, 
141.  Houghton  V.  Ewbank,  4  C. 
88.  A  person  once  proved  to  be 
an  agent  is  presumed  to  continue 
in  m«t  capacity,  Roberts  v.  Lady 


Gresley,  3  C.  &  P.  381.  iParticular 
examples  of  admissions  by  agents ; 
Richardson  o.  Anderson,  1  Camp. 
43,  n.,  an  agent  who  has  authority 
to  subscribe  a  policy,  has  authority 
to  sign  an  adjustment.  Peyton  v. 
Governor  of  St.  Thomas's  Hospital, 
the  admission  of  a  surveyor  to  a 
corporation.  Foote  v.  Hayne,  1  C. 
&  F.  547,  the  plaintiff  knew  that 
her  father  was  making  representa^ 
tions  to  the  defendant  concerning 
her;  it  was  held  that  his  letters 
were  evidence  against  her,  though 
she  was  not  answerable  for  parti- 
cular expressions. 

(1)  Daniell  v.  Pitt,  1  Camp.  366. 
Lloyd  V.  Willan,  1  Esp.  N.  P.  C. 
178. 

(2)  Gainsford  v.  Grammar,  2 
Campb.  9. 

(3)  Daniell  v.  Pitt,  1  Caxnpb.  366. 
6  Esp.^N.  P.  C.  74.  S.  C.  Williams 
v.  Innes,  1  Campb.  364.  Price  o. 
HoUis,  I  M.  &  S.  105.  Brock  v. 
Kent,  ib,  n.  366.  Bart  v.  Palmer, 
5  Esp.  N.  P.  C.  145.  Garnet  «. 
Ball,  3  Stark.  N.  P.  C.  160.  Bret- 
ton  v.  Prettiman,  SirT.  Raym.  153. 
Brayne  v.  Veale,  3  Lev.  241.  Hood 
V,  Reeve,  3  C.  &  P.  284.  Godb. 
291.  21  H.  6.  fol.  31,  pi.  17.  3 
Camp.  366.     1  Esp.  178. 
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down.  (I)  There  a  witness,  who  had  beeh  employed  by  the 
defendant  to  convey  certain  proposals  to  the  plsdntifi^  explamed 
them  to  him  by  an  interpreter,  from  whom  abo  he  received 
the  answer :  the  question  was,  whether  the  words  of  the  in- 
terpreter could  be  given  in  evidence  by  the  witness,  as  the 
answer  of  tlie  plaintiff:  or  whether  the  interpreter  himself 
ought  to  be  called,  as  the  witness  understood  neither  the  ques- 
tions put  to  the  plaintiff,  nor  the  answer  made  by  him.  But 
Mr.  Justice  Gould  ruled,  that  the  evidence  of  the  witness  was 
clearly  admissible,  and  su£Scient.  Here  the  interpreter  was 
the  accredited  agent  of  the  parties,  acting  within  the  scope  of 
his  authority,  and  in  the  execution  of  his  agency. 


Jttiy. 


In  a  case  w^ere  it  was  proved,  that  the  defendant  had  said 
that  if  another  jury  were  called,  and  they  should  find  a 
particular  fact,  he  would  pay  a  sum  of  money,  it  was  held 
that  this  finding  of  the  jury,  coupled  with  the  declaration,  was 
evidence  against  the  defendant,  upon  the  principle  of  the  ao* 
thorities,  which  make  the  declarations  of  persons  referred  to 
equivalent  to  their  own  admissions ;  for  the  jury  were  to  be  con- 
sidered in  the  nature  of  accredited  agents.  (^) 


Implied  autho- 
rity. 


The  admissions  of  an  under-sheriff  are  not  admissible  in 
evidence  against  the  sheriff,  unless  they  tend  to  charge  himsdf 
where  he  is  the  real  party  in  the  cause  ;  as,  in  an  action  for  an 
escape.  In  an  action  against  the  sheriff  for  taking  illegal 
poundage,  declarations  of  the  under-sheriff,  after  he  was  out  of 
office,  were  held  not  to  be  admissible  to  prove,  that  the  bailiff, 
charged  with  having  committed  the  extortion,  was  the  sheriff's 
authorized  agent.  (3)    Where,  indeed,  the  declarations  of  the 


(1)  11  St  Tr.  171. 

(2)  Sybray  v.  White,  1  M.  & 
Wei.  441.  It  does  not  appear  to 
have  been  necessary  to  determine 
in  the  cases  above  mentioned,  whe- 
dier  the  party  making  the  refer- 
ence would  have  been  concluded 
by  the  result.  In  Lloyd  v.  Willan, 
1  Esp.  178,  the  evidence  appears 
to  have  been  thought  conclusive. 


In  Garnet  v.  Ball,  3  St.  160,  it  was 
said,  that  to  make  such  evidence 
conclusive,  it  ought  to  be  very  clear. 
See  Whitehead  o.  Tattersall,  1  Ad. 
&  £.  491.  Stevens  v.  Thacker, 
Peake,  187.  I>oe  d.  Morris  r. 
Bosser,  3  East,  15.  Hudter  v.  Rice, 
15  East,  100. 

(3)  Snowball  v.  Qoodricke,  4  B. 
&  Ad.  54 1 .    The  decision  impugns 
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under-sheriff  accomps^ny  official  acts,  they  are  in  the  nature  of 
Qriginal  evidence ;  (1)  though  the  admissions  of  a  bailiff  or  she- 
riff's officer,  where  the  authority  is  limited  to  the  particular  du- 
ties specified  iu  his  warrant,  are  not  evidence  against  the  sheriff.  (^) 
What  a  bailiff  says  whilst  he  has  a  party  in  custody,  (3)  con- 
cerning the  circumstances  of  the  arrest  may  be  admissible 
against  the  sheriff  as  part  of  the  act  for  which  he  is  responsible. 
And  it  has  been  held,  that  the  relation  of  sheriff  and  officer 
continues  whilst  the  writ  is  in  course  of  execution,  and  therefore 
that  the  sheriff  m^y  be  affected  by  the.  officer's  declarations 
after  the  return  of  di fieri  facias ^  and  before  a  warrant  is  made  for 
sale,  so  long  as  the  goods  are  in  the  hands  of  the  officer.  (4) 
In  such  cases  the  declarations  of  the  officer  are  properly  ori- 
ginal evidence,  and  not  in  the  nature  of  hearsay  or  admission. 

Though,  a  husband  will  not  in  general  be  bound  by  any  ad-  wife. 
missions  made  by  his  wife,  even  where  he  i^  suing  injure  uxoris,  (5) 


the  general  doctrine  of  Lord  Ken- 
yon  m  Drake  v.  Sykes,  aa  to  the 
sheriff  beinf(  identified  with  the 
mider-sheriff  to  all  intents. 

(1)  Yabsley  v.  Doble,  1  Lord 
Raym.  190.  Drake  v.  Svkes,  7  T. 
R.  117.  Kempland  v.  Macauley, 
Peake,  65,  where  it  was  considered 
that  the  circumstance  of  the  bailiff 
giving  a  bond  of  indemnity  which 
was  relied  on  in  Yabsley  v.  Doble, 
with  regard  to  the  under-sheriff, 
did  not  make  a  bailiff's  admission 
receivable. 

(2)  Drake  v.  Sykes,  7  T.  R.  117. 
By  Lord  Ellenborough,  in  North 
V.  Miles,  1  Camp.  389*  that  a 
bailiff's  general  conversation  with 
an  indifferent  person  is  not  evi- 
dence against  the  sheriff.  The 
bailiff's  authority  must  be  proved 
in  every  particular  case,  ib. 

(3)  Bowcher  v.  Galley,  1  Camp. 
39l>  n.  In  North  v.  Miles,  1  Camp. 
389)  it  was  held,  that  what  was  said 
by  a  bailiff,  when  asked  by  the 
plaintiff's  attorney  before  the  re- 
turn of  the  writ,  why  he  did  not 
execute  it,  was  evidence  against 
the  sheriff.  The  action  was  for  a 
false  return  of  non  est  inventus. 
Lord  Ellenborough  said,  that  the 


conversation  must  be  considered  as 
part  of  the  act  touching  the  execu- 
tion of  the  writ.  And  he  observed 
that  whe^  a  thing  is  carried  on  by 
one  aa  a  quasi  principal,  what  he 
says  in  the  course  of  the  transac- 
tion has  been  held,  on  great  consi- 
deration, to  be  evidence  against 
those  he  represents.  On  the  sub- 
ject of  the  proof  of  the  bailiff's  au- 
thority, upon  which  there  have 
been  many  conflicting  decisions,  it 
has  been  recently  held  suflicient  to 
prove  an  examined  copy  of  the  writ 
on  which  the  bailiff's  name  was 
indorsed,  and  that  a  person  of  that 
name  actually  executed  the  writ, 
and  that  the  course  of  the  sheriff's 
office  was,  that  the  name  of  the 
bailiff  to  whqm  the  warrant  was 
granted,  was  usually  indorsed  on 
the  writ.  Scott  v,  Marshall,  2  Cr. 
&  J.  238. 

(4)  Jacobs  V.  Humphrey,  2  Cr. 
&M.  413.     4Tyr.272. 

(5}  Alban  ».  Pritchett,  6  T.  R. 
680,  wife's  receipt  for  wages  earned 
by  her,  not  receivable.  Hill  v. 
Hill,  2  Str.  1094.  See  Anon.  1 
Str.  527.  Kerslake  v.  Shepherd, 
Esp.  Dig.  N.  P.  741.  Denn  v. 
White,  7  Esp.  112.    Wife's  admis- 
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yet  a  wife's  admissions  will  be  binding  on  tbe  husband,  if  an 
authority  to  make  them  can  be  inferred.  Thus  it  was  faeU, 
in  Gregory  v.  Parker ,  (1)  that  where  goods  had  been  far* 
nished  for  the  wife*s  accommodation,  while  her  husband  occa- 
sionally visited  her,  she  might  be  regarded  as  her  husband's 
agent  respecting  them;  and  that  her  letters,  containing  an 
admission  of  the  price  of  tbe  goods  being  unpaid,  were  evidence 
to  take  the  case  out  of  the  statute  of  limitations.  The  authority 
of  a  wife  to  bind  her  husband  by  her  admissions  seems  to  hate 
been  interred  in  a  more  unobjectionable  manner,  in  die  ease 
of  Palethorp  v.  Furnish^  (2)  where  it  was  proved  that  the  wife 
managed  her  husband's  business,  and  generally  gave  orders 
and  paid  for  goods. 


Gnardiam. 


The  declarations  of  a  guardian  are  not  admissible  in  evidence 
against  a  minor  who  sues  by  his  guardian.  (3)  And  the  infimfs 
answer  in  Chancery  by  his  guardian  cannot  be  read  in 
evidence  against  the  in&nt ;  for  the  guardian  is  sworn  and 
not  the  infant,  and  the  guardian  has  not  authori^  to  prejudice 
the  infant  by  his  admissions.  (4). 


Bion  of  a  trespass,  3  P.  Wms.  238 ; 
Salk.  350;  Vera.  60,  109,  110. 
Answer  of  wife  in  equity. 

(1)  1  Campb.  395.  it  seems  to 
be  a  strong  decision,  that  the  wife 
had  an  authority  to  make  an  ad- 
mission years  aner  the  time  when 
the  goods  were  furaished. 

(2)  2  Esp.  511,  n.  And  see 
Clifford  V.  Burton,  1  Bing.  199. 
8  B.  Moore,  S.  C,  where  the  wife 
offered  to  settle  a  demand  for  goods 
delivered  at  her  husband's  shop 
in  which  she  served,  and  the  busi- 
ness of  which  she  was  in  the  habit 
of  conducting.  In  Emerson  v. 
Blonden,  1  Esp.  141,  the  wife 
agreed  for  apartments  whicji  were 
occupied  by  herself  and  her  hus- 
band, and  Lord  Kenyon  received 
the  wife's  acknowledgments  as  to 
the  amount  of  rent  due.  It  would 
seem,  that  it  could  not  be  inferred 
from  the  wife  having  authority  to 
make  the  agreement,  that  she  had 
authority  to  make  the  admission. 
In  these  cases  respecting  a  wife's 
agency,  the  Courts  appear  to  have 


been  led  away  from  defining  tfit 
limits  of  her  agency,  by  consider- 
ing the  point  whether  sne  could  be 
an  agent  or  not.  See  further  An- 
derson V.  Sanderson,  2  St.  C.  204. 
Holt,  591.  S.  C.  Str.527.  Admis- 
sion relating  to  agreement  for  snck- 
ling  a  chUd.  Willes,  577 ;  7  T.  R. 
112;  6  T.  R.  176;  4  Campb.  70, 
92  ;  5  Esp.  145 ;  Str.  35.  Petty  v. 
Anderson,  3  Bing.  170.  Barlow  «. 
Bishop,  1  East,  432.  Cotes  v.  Da- 
vis, 1  Camp.  485.  Barker  «.  Wray, 
2  Russ.  Ch.  C.  70.  B.  N.  P.  28. 
As  to  facts  from  which  the  wife's 
agency  may  be  inferred,  see  Pal- 
mer V,  Sells,  3  Nev.  &  M.  422. 

(3)  Cowling  V.  Ely,  2  Stark,  C. 
366.  WebbD.  Smith,  R.  &  M.  106, 
declarations  of  a  prockem  amy  be- 
fore action  brougnt.  Eggleston  v. 
Speke,  3  Mod.  258.  See  James  v. 
Hatfield,  1  Str.  548. 

(4)  Eccleston  o.  Petty,  Cartfa. 
79.  Gilb.  Ev.  44.  3  P.  Wms.  237, 
n.  E.  An  answer,  purporting  to  be 
the  answer  of  a  minor  by  hu  mo- 
ther and  guardian,  may  be  read 
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With  respect  to  admissions  made  by  attorneys,  they  are  Atumiiafc 
considered  as  having  an  implied  authority  to  make  any 
admission  for  the  purpose  of  obviating  the  necessity  of 
proving  any  fiict  upon  a  trial ;  as  where  an  attorney  gives  a 
formal  admissionr  of  the  execution  of  a  deed,  or  of  a  dishonour 
of  a  bill,  or  where  he  makes  propositions  on  behalf  of  his 
client  '  But  whatever  an  attorney  may  happen  to  state  in 
the  course  of  conversation  is  not  evidence  in  the  cause.  (1) 
With  respect  to  the  point  who  is  such  an  attorney  in  the 
cause  as  may  bind  a  party  by  his  admission,  it  is,  in  general, 
enough  to  prove  that  the  person  making  the  admission  is 
the  attorney  upon  the  record ;  (2)  yet  it  has  been  held,  that 
a  letter  written  to  a  plaintiff's  attorney  before  action  b]:pught,  by 
the  attorney  who  afterwards  appears  in  the  cause  for  the  de- 
fendant, is  not  evidence  of  a  fact  admitted  therein  without  fur- 
ther proof,  that  the  defendant  authorized  the  communication.  (3)    , 


against  the  mother  in  another 
cause,  in  which  she  is  defendant 
in  her  owd  capacity.  Beasley  v. 
Magrath,  2  Sch.  &  Lef.  34. 

(1)  Young  17.  Wright,  1  Campb. 
141.  Griffith  f7.  Williams,  1  T.  R. 
610.  1  East,  568.  Traslove  tf. 
Barton,  9  B.  Moore,  64.  Goldie 
9.  Shuttleworth,  1  Campb.  70* 
where  it  was  held  that  the  admis- 
sion bv  the  attorney,  of  the  execu- 
tion ot  a  deed,  did  not  preclude  «a 
objection  on  the  ground  of  va- 
riance. Milward  v.  Temple,  1 
Campb.  375,  where  it  was  held, 
that  the  admission  of  the  hand- 
writing of  a  person  attesting  a 
deed,  was  tantamoant  to  an  ad- 
mission of  the  execution  by  the  de- 
fendant. Marshall  v,  Glift,  4 
Campb.  133.  Holt  v.  Squire,  R. 
&  M.  282.  That  an  attorney  has 
an  implied  authority  to  make  pro- 
positions, either  before  or  after  the 
commencement  of  a  suit,  see  Gains- 
ford  V.  Grammar,  2  Campb.  9-  See 
Roe  V.  Wilkins,  3  Bing.  N.  C.  86, 
admission  by  attorney  that  his 
dient  claimed  under  a  particular 
deed,  by  way  of  statement.  In 
Young  V,  Wright,  1  Campb.  141, 
Lord  Ellenborough  says,  "it  is 
dear,  that  whatever  the  attorney 
says  in  the  course  of  conversation, 
is  not  evidence  in  the  cause;"  the 
witness  had  been  asked,  whether 


he  had  not  been  told  by  the  attor- 
ne)r  for  the  ^aintiif,  that  the  bill, 
which  was  the  subject  of  the  ac- 
tion, '  was  an  accommodation  bill. 
Wilson  V.  Turner,  1  Tannt.  30. 
In  Perkins  v.  Hawkshaw,  2  St. 
240,  Holroyd,  J.,  held,  that  matter 
of  conversation  with  an  attorney 
could  not  be  evidence  against  his 
client ;  the  conversation  in  question 
amounted  to  an  admission  of  the 
signature  of  a  deed. 

(2)  Marshall  v.  Cliff,  4  Campb. 
133,  as  to  admissions  by  clerks  of 
attomies,  which  may  be  given  in 
eridence.  Standage  v.  Creighton, 
6  C.  &  P.  406.  Per  Lord  Tenter- 
den,  in  Taylor  v,  Williams,  2  B.  & 
Ad.  656.  By  agents  of  attomies, 
Truslove  o.  Burton,  9  B.  Moore,' 
64.  See  Meyer  v,  Sefton,  2t  St. 
274,  letter  of  attorney  with  dient's 
signature. 

(3)  Wagstaff  v.  Wilson,  4  B.  & 
Ad.  339-  And  see  Burghart  v. 
Angerstein,  6  C.  &  P.  695.  In  Mar- 
shall f7.  Cliff,  4  Campb.  133,  the  at- 
torney's letter  reliea  upon  to  prove 
the  joint-ownership,  contained  an 
undertaking  to  appear  for  them, 
which  was  a  step  in  the  cause.  In 
Roberts  v.  Lady  Gresley,  3  C.  &  P. 
380,  the  party  whose  letter  was 
produced  had  already  acted  as  agent 
for  the  defendant.  If  an  attorney 
leaves  the  conduct  of  a  cause  to 
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By  counsel. 


Authority. 
Criminal  case. 


An  admission  for  the  purpose  of  the  trial  of  a  cause  may  be 
used  upon  a  new  trial.  (1) 

With  respect  to  admissions  by  counsel,  it  has  been  held«  that 
a  fecial  cases  signed  by  the  counsel  on  both  sides,  for  the 
opinion  of  the  Court  above,  and  stating  facts  proved  at  the 
trial  of  the  cause  is  admissible  as  evidence  of  those  fiEu:ts 
on  a  new  trial.  {2)  Whether  admissions,  made  by  the  de- 
fendant's counsel  on  a  former  trial,  can  be  received  as  evidence 
Ugainst  the  client  on  a  new  trial,  even  siipposing  the  client  to 
have  been  present  and  within  hearing,  is  a  question  upon  which 
doubts  have  been  entertained.  Such  evidence  has  been  re* 
jected  in  one  case  at  nui  pritu.  (3) 

Evidence  of  facts,  by  the  admissions  of  agents,  is  receivable 
in  criminal  as  well  as  in  civil  cases.  Thus,  on  the  impeach- 
^ment  of  Lord  Melville,  (4)  the  House. of  Lords  decided  that 
a  receipt  given  in  the  regular  and  official  form  by  Mr.  Douglas 
(who,  as  it  was  proved,  had  been  appointed  by  Lord  Melville 
to  be  his  attorney,  to  transact  the  business  of  his  office  of 
treasurer  of  the  navy,  and  to  receive  all  necessary  sums  of 
money,  and  sign  receipts  for  the  same)  was  admissible  as 
evidence  against  Lord  Melville,  to  establish  this  single  fact, 
that  a  person  appointed  by  him,  as  his  paymaster,  did  receive 
from  the  Exchequer  a  certain  sum  of  money,  in  the  ordinary 
course  of  business.  "  The  first  step  in  the  proof  of  the  charge," 
said  the  Lord  Chancellor,  *'  must  advance  by  evidence  appli- 
cable alike  to  civil  and  to  criminal  cases;  for  a  fact  must 
be  established  by  the  same  evidence,  whether  it  is  to  be  fol- 


his  clerk,  what  the  latter  does 
therein  binds  the  party.  Per  Lord 
Tenterden,  in  Taylor  v.  Williams, 
2  B.  &  Ad.  856. 

(1)  Elton  V.  Larkins,  1  M.&  Ro. 
196.  Lan^ley  v.  Earl  of  Oxford, 
1  M.  &  Wei.  508,  where  there  had 
been  an  alteration  in  the  pleadings. 
Doe d.  Wetherall  v.  Bird, 7  C. &P. 
6.  A  summons  may  be  taken  out 
to  withdraw  the  admissions. 
'  (2)  Vant  Wort  v,  WoUey,  R.  & 
M.  4.  In  equity  a  party  has  been 
obliged  to  produce  cases  submitted 


for  the  opinion  of  counsel,  but  not 
the  opinions.  Preston  v.  Carr,  I  Y. 
&  J.  175.  See  Bolton  v.  Corpora- 
tion of  Liverpool,  1  P.  Coop.  22. 
That  a  statement  prepared  oy  an 
attorney  for  the  opinion  of  counsel, 
is  evidence  against  a  party,  or  those 
identified  in  interest  with  him. 
See  Bishop  Meath  v.  Marquis  of 
Winchester,  3  Bing.  N.  C.  211. 

(3>  See  Colledge  v.  Horn,  3  Bing. 
119. 

(4)  29  HowcU's  St  Tr.  746, 
763. 
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lowed  by  a  civil  or  criminal  consequence,  but  it  is  totally  a 
different  question,  in  the  consideratiop  of  criminal  justice,  as 
distinguished  from  civil,  how  the  noble  person,  now  on  trial, 
may  be  afiected  by  the  fact,  when  so  established.  The  re- 
ceipt by  the  paymaster  would,  in  itself,  involve  him  civilly,  but 
could,  by  no  possibility,  convict  him  of  a  crime.** 

It  would  seem  that  a  surety  cannot,  in  general,  be  affected  surety. 
by  evidence  of  an  admission  made  by  his  principal.  Thus,  in 
an  action  upon  a  guarantee  to  pay  for  goods  sold  and  deli* 
vered  to  a  third  person,  what  such  person  has  admitted  re- 
specting the  delivery  of  the  goods  is  not  evidence'  to  charge 
the  person  giving  the  guarantee.  (1)  In  an  action  for  con- 
tribution brought  by  one  surety  against  a  co-surety,  where  a 
defence  was  set  up,  that  the  party  for  whom  they  had  become 
sureties  had  discharged  the  bond,  for  the  due  payment  of  which 
they  were  responsible,  the  declarations  of  the  obligee,  as  to  the 
account  upon  which  he  received  the  money,  and  proof  of  the  way 
in  which  he  applied  it,  were  held  to  be  inadmissible,  it  not  ap- 
pearing that  such  declarations  were  made  at  the  time  of  pay- 
ment. (2)  Where  a  party  had  become  surety,  by  a  bond  for 
the  faithful  conduct  of  a  clerk,  it  was  heldv  in  an  action  upon 
such  bond,  that  an  admission  by  the  clerk,  made  after  he  was 


(1)  Evans  v,  Beattie,  5  Esp.  26. 
In  Perchard  o.  Hamilton,  1  Esp. 
394,  an  action  by  a  sheriff  upon  a 
bond  to  indemnify  him  against  de- 
faults of  his  bailiff.  A  written  ad- 
mission by  the  bailiff  of  having  re- 
ceived levy-money,  was  held  by 
Lord  Kenvon  to  be  admissible 
against  the  defendant,  on  the  ground 
that  the  bailiff  was  in  fact  the  de- 
fendant in  the  action.  It  does  not 
appear  that  there  was  any  evidence 
to  shew  that  the  defendant  was  in- 
demnified by  the  bailiff.  But  in  a 
trial  at  Warwick,  Bayley,  B.,  held 
that  a  written  admission  of  sums 
received  by  a  clerk  was  not  evi- 
dence against  a  surety  in  an  action 
brought  by  the  master  upon  a  bond 
of  indemnity.  The  case  of  Per- 
chard V.  Hamilton  was  cited,  but 
was  thought  by  Bayley,  B.,  not  to 
apply.    It  would  seem,  however,  to 


be  in  point.  In  Goss  o.  Watling- 
ton,  3  B.  &  B.  136.  Whitnash  v. 
George,  8  B.  &  C.  556,  vide  su- 
pra. The  entries  of  deceased 
principals  were  received  on  the 
ground  that  they  were  made  in  ac- 
counts which  the  sureties  had  con- 
tracted that  they  should  faithfully, 
keep.  In  Cutler  v.  Newling,  Man- 
ning's Dig.  Privies,  137,  on  the 
execution  of  a  writ  of  inquiry  on  an 
indemnity  bond,  an  admission  by 
the  principal  .of  the  amount  of 
damnification  was  considered  by 
Holroyd,  J.,  inadmissible.  See  Ba- 
con f7.  Chesney,  1  St.  192,  that  the 
subsequent  declarations  of  a  prin- 
cipal are  not  admissible  to  prove 
the  terms  of  the  original  contract. 

(2)  Dunn  f^.  Slee,  Holt,  401. 
Such  a  declaration  made  at  the  time 
of  payment,  would  seem  to  be  ad- 
missiole  as  part  of  the  resgesUe,  ib. 
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discharged,  of  various  sums  which  he  had  embezzled,  waa  not 
receivable  in  evidence  against  the  surety.  (1) 

Admissions  are  not  only  receivable  against  the  parties, 
who  make  or  authorize  them,  but  also  against  persons 
identified  in  interest  with  those  parties.  The  rules  fcnr  die 
admissibility  of  such  evidence  are  analogous  to  those 
which  are  found  in  the  doctrine  of  estoppels,  and  which  go- 
vern the  admissibility  of  verdicts,  judgments,  and  depositions. 
The  reader  is  therefore  referred  to  the  second  part  of  this 
Work,  which  treats  of  written  evidence,  for  considerable  illus- 
tration of  the  present  subject.  It  has,  indeed,  been  necessary  to 
anticipate  some  portion  of  what  would  properly  belong  to  the 
second  part  of  the  Work,  particularly  as  regards  answers  in 
Chancery,  for  the  elucidation  of  the  points  which  belong  to 
the  present  Chifcpter. 


Prhrietitt 
blood. 


Id  law. 


Thus,  with  regard  to  privies  in  blood  and  privies  in  law, 
the  declarations  of  a  deceased  occupier  of  land,  that  he 
rented  it  under  a  certain  person,  are  evidence  of  that  person's 
seisin  against  a  party  claiming  as  the  heir  at  law  of  such  occujner, 
to  explain  the  nature  of  the  occupadoii,  and  to  shew  that  it  was 
not  adverse.  (2)  The  declarations  of  an  intestate  are  evidence 
against  his  administrator.  (3) 


In  estate. 


With  respect  to  admissions  made  by  persons  who  have  been 
privies  in  estate  to  the  parties,  against  whom  the  admissions 
are  used,  the  evidence,  when  the  parties  are  deceased,  is  ge- 


(1)  Smith  V.  Whittingham,  6  C. 
&  P.  78.  See  McGahey  o.  Alston, 
2  M.  &  Wei.  213.  Go68  V.  Wat- 
liDgton,  3  Br.  &  B.  132.  Middleton 
f7.  Melton,  10  B.  &  C.  317. 

(2)  Doe  d.  Human  v.  Pettett,  3 
B.  &  A.  223.  If  this  case  is  to  be 
treated  as  a  case  of  admissions,  it 
would  seem  immaterial,  that  the 
declarant  was  deceased.  But  the 
evidence  may  be  considered  also 
as  a  declaration  explanatory  of  pos- 
session, or  as  a  declaration  against 
interest.    See  Peaceable  t.  Wat- 


son, 4  Taunt.  16.  Doe  o.  Jones,  1 
Campb.367.  These  points  are  illus- 
trated by  the  doctrine  concerning  the 
admissibility  of  verdicts  against  pri- 
vies in  law  and  in  blood,  M/Vff,  part2. 
Locket;.  Norbonne,  3  Mod.  141. 
See  Outram  v,  Morewood,  3  East, 
346.  Ck).  Litt.  352,  0.  Pol.  61,66. 
Com.  Dig.  Estoppel,  B.,  3  T.  R. 
365. 

(3)'Sm]th  V.  Smith,  3  Bing.  N.  C. 
32.  The  plaintiff  was  regarded  as 
claiming  under  the  intestate,thougfa, 
in  fact,  he  need  not  have  done  so. 
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nerally  admissible  on  a  difierent  principle,  as  a  declaration 
against  interest.  (1)  And  when  the  parties  are  alive,  the  evide^nce 
may  frequently  seem  admissible,  as  explanatory  of  acts  done  or 
forborne,  or  of  the  fact  of  possession.  (2)  But  without  reference 
to  either  of  these  principles,  it  would  seem  that  an  admission 
by  a  proprietor  or  occupier  possessing  any  interest,  would  be 
eyidence  as  to  the  nature  and  extent  of  that  interest,  against  a 
party  who  was  in  privity  of  estate  with  him.  (3)  The  receipts 
for  a  modus,  given  by  a  vicar's  lessee,  are  evidence  against  the 
vicar,  by  reason  of  the  privity  of  estate.  (4)  An  answer  in 
Chancery  is  admissible  in  evidence  against  a  privy  in  estate.  (5) 
A  statement  in  a  lease  by  a  landlord  has  been  held,  admissible 
against  a  person  who  claims  under  a  subsequent  lease  of  this  same 
land.  (6)  A  letter  written  by  a  vicar,  in  respect  of  the  property  of 
the  vicarage,  is  evidence  against  his  successor.  (7) 

It  has  been  held,  upon  an  issue  between  two  persons,  AMignment. 
whether  a  third  person  died  possessed  of  certain  property,  that 
evidence  might  be  given  of  a  declaration,  made  by  that  third 
person,  that  he  had  assigned  the  property ;  the  party,  against 
whom  the  declarations  were  adduced,  claiming  under  that  person. 
(8)  A  case  stated  for  the  opinion  of  counsel,  touching  the  right  of  PrewntatbD. 


(1)  Vide  9upra. 

(2)  Videtupra. 

(3)  Doe  d.  Manton  v.  Thrupp, 
9  Bing.  41 .  Walker  v,  Bradstock, 
1  Esp.  458.  Davis  v.  Pierce,  2 
T.  R.  53.  Ba^aley  v.  Jones,  1 
Campb.  367.  Doe  v.  Pettet,  5  B. 
&  A.  223.  Doe  V,  Rickerbj,  5  Esp. 
4,  supra.  12  Vin.  Ab.  A.  b. 
38,  pi.  10.  Tindal  f7.  Whitrow,  1 
C.  &  P.  22.  With  respect  to  the 
amount  of  interest  requisite,  in  a 
person  whose  declaration  can  bind 
another  by  reason  of  pririty  of  es- 
tate, see  tfi/ra,  as  to  tne  verdicts  in 
this  respect.  As  to  the  effect  of 
declarations  by  tenants  against  the 
interest  of  their  reversioners,  per 
Pfttteson,  J.,  Tickle  v.  Brown,  4 
Ad.  &  E.  378. 

(4)  Jones  V.  Carrington,  1  C.  & 
P.  329.  So  although  uie  party  giv- 
ing the  receipts  be  entitled  onlv 
under  an  agreement  for  a  lease,  to. 
It  would  seem  that  the  receq>ts 


were  admissible  on  a  more  general 
ground,  as  being  declarations 
against  interest  by  deceased  per- 
sons.    , 

(5)  Earl  of  Sussex  v.  Temple, 
Lord  Ray  m.  310.  In  this  case  the 
Court  went  the  length  of  determi- 
nin|^,  that  the  answer  might  be  read 
against  persons  in  occupation  of 
property,  on  proof  that  it  was  the 
reputation  of  the  county,  that  the 
lands  had  belonged  to  the  person 
making  the  answer. 

(6)  Crease  v.  Barret,  1  Cr.  M.  R. 
932. 

(7)  Doe  d.  Coyle  v.  Cole,  6  C.  & 
P.  369. 

(8)  Ivatf7.  Finch,  1  Taunt.  141. 
The  judgment  also  proceeded  on 
tiie  ground  of  a  dedaxation  against 
interest;  which  seems  to  be  a  safer 
ground,  as  die  third  person  had 
parted  with  the  possession  before 
the  declaration  was  made.     Ftcfe 
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Modus. 


presentation  to  a  living  by  a  bishop,  was  held  to  be  evidence 
against  a  subsequent  bishop  of  the  same  see,  on  a  question 
touching  the  right  of  presentation  to  the  same  living.  (1) 

An  ancient  statement,  concerning  the  payment  of  tithes  of  a 
parish  by  a  modus  signed  by  the  rector  for  the  time  being,  is 
evidence  against  a  succeeding  rector.  (2)  An  answer  to  a  bill 
filed  in  the  Court  of  Exchequer,  in  a  suit  instituted  for  tithe- 
hay  by  a  vicar  against  the  rector  and  others  (owners  of 
lands  in  the  parish),  in  which  answer  the  defendants  disputed 
the  vicar's  claim,  and  declared  that  the  tithes  in  question 
belonged  to  the  rector,  wiU  be  evidence,  in  an  action  for  tithes 
by  a  succeeding  rector  against  owners  or  occupiers  of  the  same 
lands,  for  the  tithes  of  which  the  former  suit  was  instituted.  (S) 
"  This  appears  to  me,"  said  Lord  Ellenborough,  "  not  to  be  ret 
inter  aUos  acta^  but,  tn^^  eosdem  ctcta;  and  was  not  only  evi- 
dence, but  strong  evidence,  against  the  defendant,  who  stood 
in  the  same  place,  by  derivation  of  title  and  by  legal  obligation, 
as  the  former  occupier  of  the  same  land:  and  that  former 
owner,  upon  his  oath,  in  a  suit  against  him  by  the  vicar,  has 
declared,  that  the  tithe  is  due  to  the  rector,  and  not  to  the  vicar; 
and  now  that  same  person,  in  effect^  (that  is,  the  present  owner, 
who  purchased  of  the  former  owner  the  very  lands,  over  which 
tithes  were  now  claimed,)  is  deraigning  the  title  of  the  rector 
in  favour  of  the  vicar.** 


Surveys. 


Although  ancient  books  of  survey  and  maps,  when  they 
are  not  in  the  nature  of  public  documents,  (4)  have  been  in 
some  cases  considered  as  not  being   legitimate  evidence  of 


I 


(1)  Bishop  of  Meath  v.  Marquis 
of  Winchester^  3  Bing.  N.  C  183. 
The  decision  was  also  rested  on 
the  ground  of  the  statement  being 
against  interest.  There  was  no 
personal  knowledge  of  the  facts 
contained  in  the  statement,  but 
they  were  all  evidenced  by  written 
documents. 

(2)  Maddison  v.  Nuttal,  6  Bing. 
226.  Receipts  of  incumbents  have 
been  received  upon  the  same 
ground,  though  it  would  seem  that> 


in  both  cases,  the  dedaiatioB 
admissible   as   being  against  m- 
terest. 

(3)  Lady  Dartmouth  v.  Boberts, 
16  East,  334.  The  soit  was  aban- 
doned bv  the  vicar,  who  from  that 
time  had  acquiesced.  See  also  Tra^ 
vis  V,  Chaloner,  3  GwilL  1237.  Aah- 
by  o.  Power,  3  Gwill.  1239.  Ben- 
son t>.  Olive,  2  GwilL  701 .  Earl  of 
Sussex  V.  Temple,  1  Lord  Raym. 
310. 

(4)  Videsupra* 
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boandaryy  even  where  they  might  seem^  upon  principle,  to  be 
receivable  on  the  ground  that  the  boundary  was  a  matter 
of  public  interest  and  concern,  (1)  yet  this  species  of 
evidence  is  frequently  available  by  way  of  admission,  where 
there  is  a  privity  of  estate  between  the  person  against 
whom  the  survey  or  map  is  used,  and  the  person  direct- 
ing it  to  be  made.  Thus  it  was  ruled  by  Lord  Holt,  that  if 
A*  be  seised  of  the  manors  of  B.  and  C.  and,  during  his  seisin 
ei  both,  he  causes  a  survey  to  be  taken  qf  the  manor  of  B., 
and  afterwards  the  manor  of  B.  is  conveyed  to  E.,-  and  after- 
wards there  are  disputes  between  the  lords  of  the  manors,  B« 
and  C,  about  their  boundaries,  this  old  survey  may  be  given 
in  evidence.  (S)  In  like  manner  entries  of  receipt  of  rents  by  a 
deceased  steward  have  been  admitted,  in  a  suit  between  two  per- 
sons who  .both  claimed  under  the  employer  of  that  steward.  (3) 


With  respect  to  admissions  by  persons  in  possession  of  chat-  Prior  holden 


tels  or  negociable  securities  against  subsequent  proprietors, 
which  may  be  thought  analogous  to  admissions  by  privies 
in  estate,  it  appears  to  be  a  rule,  that  where  a  person  must  re- 
cover through  the  title  of  another,  he  is  bound  by  the  declara- 
tion of  the  party  through  whom  he  claims.  Thus,  if  a  per- 
son bring  an  action  upon  a  bill  of  exchange,  the  declaration 
of  a  person,  who,  at  the  time  when  such  declaration  was  made, 
was  holder  of  the  bill,  and  who  had  not  parted  with  it  till  after  it 
was  due,  is  evidence  against  the  plaintiff,  being  made  by  one 
according  to  whose  title  his  own  must  stand  or  &1L  (4) 


of  ne^iabk 
secunties. 


Privity. 


(1)  Vide  suproy  case  of  parish 
map. 

(2)  Bridgman  v.  Jenninffs,  I 
Lord  Raym.  734.  And  see  Davies 
«.  Pierce,  2  T.  R.  53.  Allott  o. 
Wilkinson,  4  Gwill.  1585 ;  2  E.  &  Y. 
293 ;  B.  N.  P.  283.  That  such  a 
survey  is  not  evidence .  against  a 
stranger,  per  Lord  Holt,  ib.  Anon, 
1  Str.  95 ;  1  Lord  Raym.  734 ;  5 
T.  R.  123;  12  Vin.  Ab.  90,  pi.  12. 
It  has  been  said,  that  an  old  map 
has  been  allowed  in  evidence, 
where  it  came  along  with  the  wri- 


tinffs,  and  agreed  with  the  bonn- 
daries  adioated  in  an  aacient  pur- 
chase, Gilb.  Ev.  78. 

(3)  Doe  d.  Strode  «.  Seaton,  2 
Ad.  &  Ell,  171»  cases  where  the 
evidence  would  have  been  receiv- 
able as  a  declaration  against  in- 
terest have  sometimes  been  deter- 
mined on  the  principle  under  con- 
sideration. As  to  tithe  receipts, 
see  3  £.  &  Y.,  tithe  cases,  I129> 
1131. 

(4)  Benson  v.  Marshall,  cited  in 
Shaw  V,  Broom,  4  Dow.  &  R.  731 . 
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No  privity. 


But  it  seems  that  the  analogy  with  respect  to  tlie  admis- 
sions of  privies  in  estate  is  not  adhered  to,  where  title  to  ne- 
gociable  instruments  is  derived  from  persons  who  have  made 
admissions,  but  where  there  is  not  any  exiisting  identity  of 
interest.  In  such  cases,  the  right  of  a  person  holding 
by  a  good  title  is  not  to  be  cut  down,  by  the  acknowledgment 
of  a  former  holder  that  he  had  no  title.  Thus,  in  an 
action  by  the  indorsee  against  the  maker,  of  a  promissory 
note  payable  with  interest  on  demand,  the  dedaratioos 
made  by  the  payee,  whilst  the  note  was  in  his  poesession, 
to  the  e£fect  that  he  gave  no  consideration  for  it  to  the  maker, 
were  held  inadmissible  for  the  defendant,  on  the  ground 
that  the  plaintiff  could  not  be  identified  with  the  payee,  the  bill 
not  being  overdue  at  the  time  of  the  indorsement*  (1)  The 
declarations  were  not  those  of  a  person  who  held  the  n^oci- 
able  security  under  the  same  circumstances  as  the  par^  to 
the  action. 


In  Beauchamp  v.  Vasgey,  it  was  held,  that  as  the  in- 
dorsee of  a  promissory  note  does  not  claim  by  the  title  of  the 
indorser,  but  has  a  title  of  his  own  as  indorsee,  he  ought  not 
to  be  aflfected  by  any  declarations  of  the  indorser  and  payee, 
the  note  not  being  taken  without  consideration,  or  after  it  was 
due,  notwithstanding  the  declarations  were  made  whilst  the 
payee  and  indorser  were  in  the  possession  of  the  note.  (2) 


(1)  Barou^h  v.  White,  4  B.  &C. 
327.  See  tms  case  explained  by 
Parke,  J.,  in  Woolway  v.  Rowe, 
1  Ad.  &  £11.  116.  It  would  seem 
that  the  objection  of  the  nayee 
being  living,  which  was  maae  by 
some  of  the' Judges,  could  not  hold 
if  the  evidence  were  treated  as  an 
admission  by  a  privy  in  estate. 
Woolway  o.  Rowe,  1  Ad.  &  £11. 
114.  Thouffh  the  bill  was  not  over- 
due, and  tnereJEbre  there  was  not 
a  general  identity  of  interest  be- 
tween the  payee  and  indorsee,  yet 
the  point,  of  mere  being  no  original 
consideration  for  the  bill,  was  a 
defect  in  the  original  title,  which 
might  be  material  to  the  validity  of 


the  derivative  one.  Smith  e.  De 
Wruitz,  R.  &  M.  212,  appears  to 
have  been  decided  upon  a  misap- 
prehension of  the  point  determined 
m  Shaw  v.  Broome,  4  D.  &  R.  731. 
Such  admissions,  where  the  cir- 
cumstances permit,  seem  to  be 
receivable,  on  the  ground  of 
being  declarations  against  inte- 
rest by  deceased  persons.  Per 
Holroyd,  J.,  in  Barough  o.  Whiter 
4  B.  &  C.  327.  See  further  on  this 
subject.  Banks  v.  Colwell,  cited  in 
Brown  f7.  Davis,  3  T.  R.  80.  Pocock 
f7.  Billings,  2  Bing.  269.  Carter  v. 
Sherwood,  1  C.  &  P.  148.  Peckham 
V.  Potter,  3  C.  &  P.  232. 

(2)  1  B.&  Ad.  91.  Anexcqition 
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But  as  a  person  cannot  be  regarded  a  privy  in  estate  with  a  Pn^^  of  es- 
subsequent  possessor  of  the  estate,  except  during  the  time  mined. 
when  Uie  estate  was  in  his  own  possession,  it  has  been  held, 
that  an  answer  in  Chancery  respecting  the  tide  to  an  advowson> 
filed  by  one  who  had  been  formerly  seised  of  the  advowsouybut 
who  had  conveyed  it  away  twenty  years  before  the  answer^  was 
not  admissible  icigainst  a  person  claiming  the  advowson  through 
him*(l)  And  admissions  by  a  mortgagor,  made  after  he  had 
parted  with  his  interest  by  a  settlement,  have  been  held  not  to 
be  admissible  on  behalf  of  a  mortgagee,  to  shew  that  the 
money  had  actually  been  advanced  on  the  mortgage,  the  mort- 
gagee seeking  to  avoid  the  settlement  as  being  voluntary.  (S) 
An  admission  made  by  a  person  who  takes  a  bankrupt's  goods 
in  execution,  that  he  knew  an  act  of  bankruptcy  had '  been 
committed,  is  not  evidence  against  a  person  who  takes  the  goods 
by  assignment  from  the  sheriff,  where  the  admission  is  subse* 
quent  to  the  assignment  (S)  It  has  been  held,  that  the  decla- 
ration by  a  prior  owner  of  property  whilst  in  possession,  as  to 
the  person  who  was  to  be  entitled  to  his  property  after  his 
death,  was  not  receivable  against  a  subsequent  owner  of  the 
same  property ;  thougli  we  have  seen  that  upon  more  than  one 
ground,  a  declaration  of  such  prior  owner,  to  the  effect  that 
he  had  only  a  life  estate,  is  admi8sible4  (4) 

Admissions  respecting  the  subject  matter  of  a  cause,  by  a  Author  of  ad' 
person  who  at  the  time  of  making  them  had  the  same  interest  ^ued?  ^^ 
in  such  matter  as  one  of  the  parties  to  the  cause,  are  admissible 


18  there  made  as  to  declarations 
contemporaneous  with  the  making 
of  an  instrument,  and  the  case  of 
Kent  9.  Lowen  was  rrferred  to, 
where  letters  from  the  pa^ee  to  the 
maker  were  admitted,  which  stated 
an  usurious  consideration  for  the 
note.  It  was  said,  that  if  the  decla- 
rations  had  heen  made,  as  in  the 
case  of  Kent  v.  Lowen,  at  the  time 
of  the  contract,  the  case  might  be 
different.  It  is  to  be  ohserved> 
that  in  Kent  v,  Lowen,  the  letters 
were  the  usurious  contract  itself, 
and  it  can  make  no  difference 
whetiier  an  act  consist  of  oral  de- 
clarations or  not.  Some  confusion 


is,  however,  introduced  into  the 
case  by  Lord  EUenhorough  stating, 
that  evidence  of  an  act  done  was 
admissible  against  persons  claim- 
ing under  those  who  did  the  act, 
whereas  the  admissibility  of  tiie 
evidence  does  not  appear  to  de- 
pend on  the  privitv  oi  the  parties. 

(1)  Gully  o.  Bishop  of  Exeter, 
SBing.  171. 

(2)  Doe  d.  Sweetland  v.  Web- 
ber, 1  Ad.  &  El.  733. 

(3)  Deady  v.  Harrison,  1  St.  60* 

(4)  Harrison  and  Wifet;.  Moore, 
Nott.  Spr.  Ass.  1837»  per  Litti«« 
dale,  J, 


BE 
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in  evidence  against  that  party,  though  the  person  who  made  the 
admissions  is  alive  and  might  be  called  as  a  vritness.  (1)  The 
.  same  rules  seem  to  apply  to  such  admissions  of  agents  as  are  re- 
ceivable. Thereisperhapssomereasonfortbedistinctionbetween 
the  rule  v^bich  prevails  in  such  cases,  and  that  which  governs  de- 
clarations against  interest,  inasmuch  as  in  the  latter  case,  the 
party  to  the  suit  is  to  be  afiected  by  the  declaration  of  aperson 
with  whom  he  has  no  community  of  ii^erest,  and  for  whose 
assertions  he  is  not  responsible. 


There  are  several  other  doctrines  applicable  to  the  subject 
of  admissions,  for  which  thf  reader  must  be  referred  to  die  se^ 
eond  part  of  the  Work:  the  principles  alluded  to  having 
been  established  and  elucidated  in  cases  arising  upon  the  ad- 
missibility of  verdicts  and  depoaitions.  And  it  may  be  observed, 
that  the  doctrines,  which  have  been  treated  of  in  the  present 
chiq>ter,  derive  considerable  illustration  from  that  branch  of  the 
law  of  evidence* 

Besides  the  admissions,  which  have  been  more  particnlariy 
the  subject  of  consideration  in  the  present  chapter,  there  is 
another  class  consisting  of  admissions  made  in  the  course  of 
the  pleadings  of  a  cause,  and  particularly  where  there  is  a  pay- 
ment of  money  into  Court.  The  rules  which  govern  admis- 
sions of  this  description  are  altogether  technical,  and  more  pro- 
perly belong  to  that  branch  of  law  which  treats  of  the  practice 
adopted  by  Courts,  for  ascertaining  previously  to  a  trial  the 
material  facts  in  dispute  between  the  litigating  parties. 

(1)  Woolwayo.  Rowe,  1  Ad.  &  El.  114. 
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Section  II. 

Confessions. 

The  confessions  of  prisoners  are  received  in  evidence  upon 
the  same  principle  upon  which  admissions  in  civil  suits  are 
received,  viz.  the  presumption  that  a  person  will  not  make  an 
untrue  statement  militating  against  his  own  interest*  In 
criminal  cases,  a  confession  in  civil  suits,  carries  with  it  a  greater 
probability  of  truth  than  a  confession,  the  consequences  being 
more  serious  and  highly  penal :  *'  habemus  optimum  testem,  con- 
fiUntem  reum.^ (1)  But  it  is  to  be  observed,  there  may  not 
nnitequently  be  motives  of  hope  and  fear  inducing  a  person  to 
make  an  untrue  confession,  which  seldom  operate  in  the  case 
of  admissions.  (2)  And,  further,  in  consequence  of  the  univer- 
sal eagerness  and  seal  which  prevail,  for  the  detection  of  guilt, 
when  offences  occur  of  an  aggravated  character,  in  consequence 
also  of  the  necessity  of  using  testimony  of  suspicious  witnesses 
for  the  discovery  of  secret  crimes,  the  evidence  of  con- 
fessions is  subject,  in  a  very  remarkable  degree,  to  the  imper- 
fections attaching  generally  to  hearsay  evidence.  (3)  For 
these  reasons,  the  statements  of  prisoners  are  often  excluded 


U)  Confessions  have  been  treat- 
ed as  the  highest  and  most  satis- 
factory evidence  of  guilt.  Grose» 
J.y  delivering  the  opinion  of  the 
Judges  in  Lunbe's  case,  2  Leach, 
554,  Gilb.  £v.  137,  Warickshall's 
case,  I  Leach,  263. 

(2)  Foster's  Discourses,  243;  4 
Bl.  Comm.  357*  Instances  have 
occurred,  of  persons  confessing 
themselves  guilty  of  crimes  of 
which  they  were  innocent,  and  of 
their  acting,  whilst  under  the  im- 
putation of  crimes,  in  a  manner 
affording  a  strong  presumption  of 
gnUt.  See  case  of  Mr.  Harrison^ 
cited  1  Leach,  264,  n.  A  case  men- 
tioned by  Lord  Hale,  in  his  PI.  Cr. 
See  also  the  Confessions  of  Witches, 
2  Howell,  1049;  4  Howell,  817;  6 
Howell,  647.  The  Suffolk  Witches 
tried  by  Lord  Hale,  8  Howell,  1017. 

(3)  Foster's'  Disc.  243,  where  it 


is  observed,  that  words  in  criminal 
cases  are  often  misreported  through 
ignorance,  inattention,  or  malice, 
and  extremely  liable  to  miscon- 
struction, and  that  the  evidence 
cannot  be  disproved  by  negative 
evidence,  in  the  same  manner  as 
facts.  Speech  of  Mr.  Adam,  in 
Crossfield's  trial  for  High  Treason, 
26  Howell,  57i  where  it  is  ob- 
served, that  the  person  relating  the 
confession  is  generally  relieved 
from  the  apprehension  of  punish- 
menti  and  that  what  people  have 
said  upon  a  subject*  shocking  or 
otherwise  exciting,  is  usually  re- 
peated with  exaggeration.  And 
see  per  Alderson,  B.,  in  Rex  v. 
Simons,  6  C.  &  P.  540,  where  a 
prisoner's  conversation  with  his 
wife  was  repeated  differently  by 
the  witnesses. 
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from  being  given  in  evidence,  in  cases  where  they  would  be 
unobjectionable  as  the  admissions  of  a  party  to  a  dvil  suit 

Examinations.  Confessions  of  prisoners  are  often  made  in  the  course  of 
their  examination  before  magistrates*  These  examinations  are 
taken  in  the  course  of  a  judicial  proceeding,  and  accordii^  to 
prescribed  forms ;  consequently  the  evidence  of  confessions  con- 
tained in  them  is  obviously  free  from  many  of  the  objections 
incident  to  various  other  species  of  hearsay  evidence. 

As  the  principles  applicable  to  confessions  in  general  apply 
to  such  as  are  contained  in  examinations  before  magistrates,  it 
has  not  been  thought  expedient  to  treat  of  examinations  apart 
from  the  general  subject.  A  more  particular  account  of  such 
examinations,  and  the  mode  of  proving  them,  will  be  found 
in  the  second  part  of  the  Work,  which  however,  is  unavoidably 
anticipated  in  some  measure  in  the  present  section.  Various 
points  also,  as  to  the  verbal  proof  of  confessions  made  in  the 
presence  of  magistrates,  will  be  considered  in  the  chapter  on 
Secondary  Evidence* 


Whole  Gon- 
fesflion. 


As  we  have  had  occasion  to  observe  in  treating  of  admissions, 
it  is  necessary  that  the  whole  of  what  a  prisoner  has  said,  on 
the  occasion  of  making  a  confession,  should  be  related  entire. 
This  rule  did  not  prevail  in  early  times,  when  it  was  usual, 
in  state  trials,  to  select  arbitrarily  from  a  prisoners  exami- 
nation any  part  that  might  be  prejudicial  to  him,  though 
the  whole  examination,  if  taken  together,  might  have  had 
a  different  effect.  (1)  We  have  seen  that  the  rule  laid 
down  in  the  Queen'g  case,  (2)  respecting  admissions  and  con- 
fessions, requires  not  only  that  those  parts  of  a  conversation 


(I)  See,  amongst  many  other  in- 
stances, the  declaration  of  Garnet, 
in  his  handwriting,  read  upon  his 
trial  for  the  Gunpowder  Plot.  In 
the  original  confession,  in  the  State 
Paper  Office,  there  are  letters  in 
Sir  E.  Coke's  handwritinff,  point- 
ing out  to  the  officer  of  the  Court 
what  he  was  to  read,  and  which 
produce  quite  a  different  effect 
from  that  of  the  whole  declaration 


taken  together.    Jardine's  Crimi- 
nal  Trials,  vol.  ii,  p.  357. 

(2)  2  Br.  &  B.  298.  The  gTODod 
assigned  by  Lord  Tenterden,  ihat 
it  would  not  be  just  to  take  part  of 
a  conversation  as  evidence  against 
a  party,  without  giving  to  the 
party,  at  the  same  tmie,  Uie  benefit 
of  the  entire  residue,  seems  open  to 
exception,  vide  stqn^  On  Idmi$- 
sums. 
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should  be  received  which  explain  or  qualify  the  language 
of  a  confession,  but  such  also  as  are  not  connected  with  the 
confession,  provided  they  relate  to  the  subject  matter  of  the 
charge.  Though  it  may,  in  strictness,  be  doubted,  whether  there  Effect  of  parts 
is  suiBcient  reason  for  admitting  the  statements  of  a  prisoner,  ^^^^^ 
for  the  purpose  of  proving  facts  in  his  favor,  without  reference 
to  their  efiect  in  explaining  or  qualifying  his  confession,  yet  in 
practice  such  statements  are  commonly  received  for  that  pur- 
pose. 

It  has  been  held,  that  the  reading  of  a  prisoner's  statement, 
at  the  end  of  depositions  taken  before  a  magistrate,  does 
not  in  general  give  the  prisoner  a  right  to  consider  the  depo* 
sitions  as  given  in  evidence  on  the  part  of  the  prosecution, 
Unless  the  statement  specifically  applies  to  and  is  essentially 
connected  with  any  of  the  previous  depositions.  (I) 

With  respect  to  the  eflfect  of  what  the  prisoner  may  have 
said  favorable  to  himself,  at  the  time  of  making  a  confession,  it  * 
is  conceived  that  the  same  rule  prevails  as  in  the  case  of  ad- 
missions, and  that  a  jury  may  believe  one  part  of  the  prisoner's 
statements  and  disbelieve  another.  Thus,  where  a  prisoner 
was  indicted  for  stealing  a  piece  of  cloth,  and  it  was  proved 
that  he  had  sold  it,  very  soon  after  it  was  lost,  at  a  place  distant 
firom  the  residence  of  the  prosecutor,  and  the  prfsoner's  ex- 
amination was  given  in  evidence,  in  which  he  stated  that  the 
cloth  was  honestly  bought  and  paid  for,  Mr.  Justice  Parke 
observed,  **  that  in  consequence  of  the  prosecutor  using  what 
the  prisoner  had  said  as  part  of  his  evidence,  it  became  evi- 
dence for  the  prisoner  as  well  as  against  him,  but  still  it  was  like 
all  evidence  given  in  any  case,  and  it  was  for  the  jury  to  say, 
whether  they  believed  it.**  (2) 


(1)  Rcx©.Pear8on,7C.&P.67l. 
An  example  is  put  of  specific  refer- 
ence, as  where  a  prisoner  states, 
that  what  a  particular  witness  has 
deposed  to  is  true. 

(2)  Rex  V,  Higgins,  3  C.  &  P. 
604.  The  prisoner  was  found  guilty. 
The  statement  might  have  been 
adduced  by  the  prosecutor  for  the 


purpose  of  identifying  the  prisoner, 
as  the  person  selling  the  cloth; 
see  Rex  v,  Steptoe,  4  C.  &  P.  397- 
The  point  may  not  unfre^uently 
arise,  where  a  prisoner  admits  kill- 
ing a  man,  but,  at  the  same  time, 
states  facts,  which,  if  true,  would 
reduce  the  crime  to  manslaughter, 
and,  in  such  a  case,  different  ques- 
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It  has  been  supposed,  that  where  a  prosecutor  uses  a  pri- 
soner's statement,  he  gives  to  the  parts  &¥orable  to  the  prisoner 
more  weight  than  would  properly  belong  to  a  park's  assertion 
of  his  own  innocence,  and  that  the  &cts,  contained  in  such 
favorable  part  of  the  prisoner's  statement,  are  to  be  considered 
as  established  until  disproved.  (1)  It  may  be  doubted,  how- 
ever, whether  these  opinions  are  well  founded,  when  it  is  con- 
sidered that  the  original  object  of  introducing  the  'whole  of  a 
prisoner's  statement  is  merely  to  guard  against  any  misappre- 
hension of  the  prisoner's  meaning,  in  the  terms  which  he  has 
used  to  confess  himself  guilty  of  a  crime.  It  is  clearly  com- 
petent for  the  prosecutor  to  contradict  the  parts  of  a  prisoner's 
statement  which  are  favorable  to  him.  (3) 


pem^anor. 


Analogous  to  similar  cases  of  admissions^  a  confession 
may  be  collected  or  inferred  from  the  conduct  and  demeanor 
of  a  prisoner  on  hearing  a  statement  afiecting  himseUl  (S) 
As  such  statements  frequently  contain  much  hearsay  and 
other  objectionable  evidence,  and  as  the  demeanor  of  a 
person  upon  hearing  a  criminal  charge  against  himself  b 
liable  to  great  misconstruction,  evidence  of  this  descrip- 
tion ought  to  be  regarded  with  much  caution.  It  has  been 
decided,  that  the  deposition  of  a  witness,  or  the  examination  of 
another  prisoner,  taken  in  a  criminal  case  before  a  oiagistrate, 
is  not  admissible  in  evidence  merely  because  the  party  afiected 
by  it  was  present,  or  might  have  had  an  opportunity  of  cross- 
examining  or  of  commenting  on  the  evidence.  The  party  is  (Hre- 
vented  from  interposing  at  his  will  and  pleasure,  and,  therefofe, 
the  same  inference  ought  not  to  be  drawn  from  his  silence 


tions  will  arise,  according  as  there 
is,  or  is  not  other  evidence  pro- 
duced. See  Rex  v,  Clewes,  4  C.  & 
p.  226. 

0)  In  Jones's  case,  2  C.  &  P. 
629.  It  18  said,  that  if  there  is  not 
evidence  in  the  case,  independentlv 
of  the  prisoner's  statement,  which 
is  incompatible  with  the  parts  of  it 
favorable  to  the  prisoner,  these 
must  be  taken  to  be  true.  See  t6. 
a  case  before  Garrow,  B.    A  simi- 


lar opinion  appears  to  have  been 
ezprmed  by  Littledale,  J.«  in  Rex 
V,  Clewes,  4  C.  &  P.  226. 

(2)  Per  Bosanquet.  Jones'scase, 
2  C.  &  P.  629. 

(3)  Such  evidence  is  admissible, 
though  the  statement  be  made  in 
the  presence  of  the  prisoner  by  his 
wife,  and  whether  he  makes  answer 
or  not.  Rex  v.  Bartleet,  7  C.  &  P. 
832.  V^ji  V,  Smithies,  5  C.  &  P. 
332. 
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or  bis  demeanor,  as  is  frequently  done  in  the  case  of  conver- 
sations. (1) 

A  prisoner's  confession  is  sufficient  ground  to  warrant  a  con-  Effect  of  god. 
victioni  although  there  is  no  other  proof  of  his  having  committed  ^^^^' 
the  offence  with  which  he  is  charged.  And  it  appears,  from 
several  cases,  diat  his  confession  may,  in  some  instances, 
evett  supply  the  absence  of  all  proof  as  to  the  fact  of  the 
commission  of  the  offence  charged.  (S)  But  a  confession 
is  obviously  not  conclusive  evidence  against  a  prisoner,  and 
when  it  involves  matter  of  law,  is  to  be  received  with  more  than 
usual  caution.  (S) 

It  has  been  considered  necessary  in  all  cases,  previous  to  re-  Voiuatary  cod- 
ceiving  a  confession  in  evidence,  to  inquire  whether  it  has  been 
voluntary.  The  usual  questions  are,  whether  the  prisoner  has 
been  told,  that  it  would  be  better  for  him  to  confess,  or  worse 
for  him  if  he  did  not  confess,  or  whether  any  language  to  that 
effect  has  been  used.  The  presumption  of  the  truth  of  the  state- 
ment is  supposed  to  cease,  when  there  is  ground  to  apprehend  that 
it  may  have  been  wrung  from  a  timid  and  apprehensive  mind, 
deluded  by  promises  of  safety,  or  subdued  by  threats  of  violence 
or  punishment.  (4)    This,  as  was  before  observed,  is  a  suppo- 


(1)  Applebv'fl  case,  3  St.  33. 
Melen  v,  Anarews,  M.  &  M.  336. 
Turner's  case,  1  Mo.  Cr.  C.  347. 
The  case  of  Rex  v.  Edmunds,  6  C. 
&  P.  I64y  seems  of  doubtful  autho- 
rity. There,  Tlndal,  Ch.  J.,  re- 
ceived a  statement  upon  oath,  made 
on  the  occasion  of  a  summary  con- 
yictiou  in  the  presence  of  a  pri- 
soner. 

Ca)  In  Res  v.  Eldridge,  R.  &  R. 
Cr.  Ga.  440,  the  Court  thought 
tkere  was  sufficient  evidence  to 
confirm  the  confession.  In  Rex 
9.  Falknw,  R.  &  R.  Cr.  Ca.  481, 
the  only  other  evidence  was,  that 
the  prisoner  had  sent  a  message  to 
the  party  alleged  to  have  been 
robbed,  and  who  did  not  appear, 
to  prevent  his  appearance.  In  Rex 
V,  White,  R.  &  R.  Cr.  Ca.  508. 
Rex  V,  Tippet,  ibid,  509»  no  person 
could   swear   that    the    property 


(which  was  oats)  had  been  actually 
stolen,  though  there  was  strong 
confirmatorv  evidence  making  the 
theft  probaole.  The  report  states 
that  most  of  the  Judges  were  of 
opinion,  that  ¥rithout  the  confir- 
matory evidence,  the  jury  might 
have  convicted  on  the  prisoner's 
confession.  In  Wheeling's  case. 
Leach  311,  n.  a.,  it  is  stated  to 
have  been  determined  by  Lord 
Kenyon,  that  a  prisoner  might  be 
convicted  on  his  own  confession, 
though  totally  uncorroborated  by 
any  other  evidence. 

(3)  V%d€  svpra,  Admissions  of 
matters  of  law.  Philps'  case,  1 
Mo.  Cr.  C.  27 1>  where  a  prisoner's 
statement,  as  to  the  ownership  of  a 
vessel,  was  negatived  by  the  ohip- 
registry  Act.  So  also  as  to  the 
confession  of  a  valid  marriage. 

(4)  The  rule  extends  to  all  state- 
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sition  not  wholly  unconfirmed  by  experience.  Bot,  perhape,  the 
cases  are  rare^  in  which  such  unfounded  self-accusations  occur, 
or,  at  least,  where  a  jury  would  be  misled  by  tbem :  and  cer- 
tainly the  rule  occasions,  in  a  multitude  of  instances,  the  escape 
of  the  guilty.  There  is  a  general  feeling,  which  seems  to  be  wril 
founded,  that  the  rule  has  been  extended  much  too  fiir,  and 
been  applied  in  some  cases,  where  there  could  be  no  reasonable 
ground  for  supposing  that  the  inducement  ofiered  to  die  pri- 
soner  was  sufficient  to  overcome  the  strong  and  universal  modve 
of  self-preservation.  The  doctrine  has  also  been  attended  with 
much  inconvenience,  in  consequence  of  the  nice  distinctioiis,  and 
numerous,  and  sometimes  contradictory  decisions,*  to  wbidi  to 
has  given  rise.  (1) 


Coofeaiioii  on 
oath  inadmift. 
sible. 


If  a  prisoner's  examination  before  a  magistrate  be  taken 
upon  oath,  it  cannot  be  received  in  evidence  as  a  judicial 
examination :  (2)  and  it  seems,  in  such  a  case  evidence  could 
not  be  given,  as  at  common  law,  of  the  confession.  (3)  It 
has  been  held,  that  the  examination  of  a  bankrupt  upon 
oath  taken  before  commissioners  was  not  receivable  in  evi- 
dence. (4)     Where  a  prisoner,   among  other   persons,    was 


ments  by  a  prisoner,  which  may 
affect  him  criminally,  though  in 
terms  they  charge  another  person. 
Rez  p.  Enoch,  5  C.  &  P.  540,  or 
purport  to  be  a  refusal  to  confess. 
Rex  p.  Tyler,  1  C.  &  P.  129,  n. 

(1)  In  Rez  p.  Row,  R.  &  R  Cr. 
Ca.  153.  Lawrence,  J.,  stated,  that 
he  had  reserved  several  points  on 
the  subject  of  confessions,  in  con- 
sequence of  the  obscurity  and 
discordancy  of  the  authorUies.  In 
Rex  p.  Thompson,  Leach,  292,  the 
Court  say,  that  it  is  almost  impossi- 
ble to  be  too  careful  upon  this 
subject,  and  that  too  great  nicety 
could  not  be  preserved  upon  it; 
and  in  Rex  r.  Cass,  Leach,  293, 
n.,  Gould,  J., says,  that  the  slightest 
hopes  of  mercy  held  out,  would 
invalidate  a  confession.  On  the 
other  hand,  it  has  been  said  by 
Mr.  Justice  Parke,  that  the  doc- 
trine of  inducements  has  been 
carried  to  the  verge  of  common 


sense.  On  this  subject,  see  Ben- 
tham*8  Rationale  of  Judicial  Eri- 
dence,  Jurist)  No.  7,  vol.  xL  Ed. 
Rev.  p.  166, 169. 

(2)  Rex  p.  Smith  and  Homage,  1 
St.  242.  Rex  r.  Rivers,  7  C.  &  P. 
177.  Upon  the  principles  appli- 
cable to  the  law  of  secondary 
evidence,  proof  was  in  these 
cases  refused,  for  the  purpose 
of  shewing  that  the  witness  wms 
not  sworn.  B.  N.  P.  242.  Hawk. 
P.  C,  b.  2,  c.  46,  s.  37.  Kdynge, 
2.  7  Geo.  4,  c.  64,  8.  2.  It  may 
be  doubted  how  for  the  circum- 
stance of  a  prisoner  being  sworn 
is  calculated  to  induce  him  to  make 
an  untrue  confession. 

(3)  See  Rex  p.  Lewis,  6  C.  &  P. 
162.  The  point  belonj^s  to  the 
doctrine  of  secondary  evidence. 

(4)  Rex  p.  Britton,  1  M.  &  Ro. 
297.  Vide  suproy  in  Rex  r.  Mer« 
ceron,  2  St.  366,  a  compulsory 
examination  before  a  Committee  of 
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summoned  before  a  committing  magistrate  upon  an  investigation 
in  a  matter  of  felony,  (no  person  being  specifically  charged 
with  the  oSdnce,)  and  the  prisoner  was  sworn  and  made  a  state- 
ment, and  at  the  conclusion  of  the  examination  was  committed  for 
trial,  this  statement  was  not  received  against  the  prisoner,  on  the 
ground  of  it's  having  been  made  at  the  same  time  as  all  the  other 
depositions  and  on  the  same  day  upon  which  he  was  committed.  (1) 
And  where  one  of  several  persons  was  examined  by  the  commit- 
ting magistrate  as  a  witness  against  the  others,  upon  a  charge  of 
felony,  and,  after  being  examined  by  him,  committed  to  take  his 
trial,  it  was  held,  that  what  he  said  as  a  witness  could  not  be  used 
against  him  upon  the  criminal  charge.  (2)  The  principle,  how-  AdmiMibl«.  - 
ever,  of  these  decisions  appears  questionable,  as  the  prisoner  in 
his  capacity  of  a  witness  might  have  refused  to  answer  any  ques- 
tions having  a  tendency  to  expose  him  to  a  criminal  charge. 
Accordingly,  where  a  prisoner  had  been  examined  upon  oath  on 
a  charge  against  another  person,  Parke,  B.,  received  the 
evidence  of  the  examination  as  a  confession.  (3)  And  it  would 
seem,  that  generally  a  statement  upon  oath  by  a  person  not 
being  a  prisoner  at  the  time,  and  the  statement  not  being 
compulsory,  might  be  used  in  evidence  against  him  on  a  criminal 
charge.  (4)  Where  a  prisoner  before  the  committing  magis- 
trate was  sworn  by  mistake,  being  supposed  to  be  a  witness, 
but  his  deposition  was  afterwards  destroyed,  and  he  was  cau- 
tioned, a  subsequent  statement  which  he  made  was  held  receiv- 
able. (5)  An  affidavit  by  a  prisoner  made  in  a  suit  in  Doctors' 
Commons,  has  been  read  against  him.  (6) 

It  is  not  necessary  to  the  admissibility  of  a  confession,  that;.  Nature  of  in- 
it  should  be  spontaneous,  it  will  be  received  notwithstanding  it    ^^°^^''^* 
has  been  elicited  by  means  of  spiritual  exhortations  by  a  Spiritual  in- 

dncements. 

the  House  of  Commons  was  re-  (3)    Howarth's   case,    Greenw. 

ceived  on  a  trial  for  a  misdemea-  Col.  138,  n. 

nor.  (4)  Rex  v.  Tubby,  5  C.  &  P.  630, 

(1)  Rex  0.  Lewis,  6  C.  &  P.  162.  referred  to  in  Rex  v.  Lewis,  6  C.  & 

(2)  Rex  p.  Davis,  fl  C.  &  P.  177 ;  P.  162. 

and  see  as  to  the  examinations  of  (5)  Rex  o.  Webb,  4  C.  &  P.  564. 

persons  indicted  for  stealing  a  will  (6)  Rex  v.  Walker,  cited  byGur* 

or  title-deeds,  not  being  evidence,  ney,  B.,  6  C.  &  P.  162. 
7  &  8  Geo.  4,  c.  29,  s.  22,  23,  24. 
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clergyman,  (1)  or  by  a  person  not  a  clergyman,  and  addreaaed 
to  a  prisoner  of  lender  years. (8)  It  seems  that  ediortationsv 
simply  to  speak  the  truth,  will  not  inTalidatie  a  confeauon, 
but  that  in  such  cases,  where  the  motives  aoggested  to  die 
prisoner  are  not  shewn  to  have  been  of  a  spiritnal  natnre,  digfat 
proof  of  temporal  inducements  will  avoid  it«  (3)  Even  where  a 
constable  gave  liquor  to  a  prisoner  for  the  purpose  of  obtaimag 
a  confession,  and  the  prisoner  confiessed  whilst  under  the  efieds 
of  intoxication,  it  was  held  that  the  confession  was  receivaUe, 
however  little  it  might  weigh  with  a  jury.  (4)  A  promiae  by  a 
constable  to  a  prisoner,  that  if  he  would  confess,  he  should  se^ 
his  wife,  has  been  held  not  to  render  inadmissible  a  confession 
made  in  consequence  of  such  promise,  no  hope  of  favor  being 
held  out  as  to  the  charge  upon  which  the  prisoner  vras  in 
custody.  (5) 


Deception 
used. 


The  circumstance  that  some  deception  has  been  pnctiaed,  in 
order  to  obtain  a  prisoner's  confession,  will  not  render  it  the  less 
receivable  in  evidence :  as  where  a  person  promised  a  prisoner, 
that  what  he  had  to  say  should  go  no  further ;  (6)  and  where 
one  took  an  oath  to  that  effect:  (7)  so  where  a  prisoner  asked 
the  turnkey,  if  he  would  put  a  letter  in  the  post,  and  upon  his 
promising  that  he  would  do  so,  gave  him  the  letter,  which  was  de- 
tained by  the  turnkey,  and  ^ven  in  evidence  as  a  confession :  (8) 
So  where  artifice  was  used  to  induce  a  prisoner  to  auppose 
that  some  of  his  accomplices  were  in  custody,  under  which 


(1)  Gilliam's  case,  1  Mo.Cr.C.  186. 

(2)  wad's  case,  1  Mo.  Cr.  C. 
466.  The  Court  disapproved  of 
the  maimer  in  which  the  confes- 
sion had  been  obtained.  Bee 
Rates's  case,  Chetw.  Bmn,  tit.  Con- 
fession, 3  Ross.  648.  The  question, 
whether  the  indueement  was  of  a 
temporal  nators  or  aoty  which  is 
sometinies  a  nice  Question  of  fact,  is 
for  the  decision  ot  the  Judge,  t6. 

(3)  Rex  V.  Court,  7  C.  &  P.  486, 
where  the  maffistrate  said,  "  be  sure 
to  tell  the  truu,"  the  statement  was 
admitted.  Rexo.  Shepherd,  7  C.  &  P. 
579»  where  the  constable  said, "  you 
had  better  not  add  a  lie  to  the  crime 


of  theft,"  the  statement  was  mected. 
(4)  Rex  V,  Spilsbury,  7  C.  &  P. 

187. 

(6)  Rex  V.  Thomas,  6  C  &  P. 
363.  In  Rex  r.  Green,  6  C.  &  P. 
666,  the  prisoner's  statement  was 
received,  after  his  saying,  that  **  if 
his  handcuffs  were  taken  off  he 
would  tell."  Ttomtop,  J., dUwif  ul» 
that  he  believed  no  maa  evat 
makes  a  confession  voluntarily, 
without  proposing  to  himself  some 
advantage  to  be  oerived  from  it. 

(6)  Rex  V,  Thomas,  7  C.  &  P.  345. 

C7)  Rex  V.  Shaw,  6  C.  &  P.  373. 

(8)  Donington's  case,  2  C.  &  P. 

418. 
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mistaken  supposUion  he  made  a  confesaion.  (1)  Where  a  eon- 
stable,  in  order  to  extract  a  confession,  assumed  the  prisoner's 
guilt,  asking  her  how  she  came  to  poison  her  uncle,  the  con* 
fession  in  answer  was  recdved*(S)  In  these  cases,  there 
was  no  reason  to  suppose,  (which  is  the  main  point  to  be  con- 
sidered,) that  the  inducement  held  out  was  calculated  to  make 
the  confession  an  untrue  one* 

A  confession,  obtained  without  threat  or  promise,  has  been  ConfenioD  ob- 
received,  notwithstanding  it  was  elicited  by  questions,  put  by  a  tbns.    ^^^^^ 
police  officer.  (3)    In  like  manner,  the  examination  of  a  pri- 
soner before  a  magistrate,  consisting  of  answers  to  questions  - 
put  by  the  magistrate,  is  receivable.  (4) 

It  was  ruled  in  one  case,  by  Holroyd,  J.,  that  the  feet  of  a  Coii£e8sii»o 

during  ill^sl 

confession  having  been  made  by  a  person  whilst  in  unlawful  custody. 
custody  rendered  it  unavailing,  but  this  doctrine  cannot  be  con- 
sidered as  satisfectorily  established.  (5) 


0)  Barley's  case,  East,  7, 1818. 

(2)  Per  lattledale,  J.,  Warwick, 
Ass. 

(3)  Rex  0.  Thornton,  1  Mo.  Gr. 
Ca.  27.  Theprisoner was  aboy,  four- 
teen  yean  wd,  and  the  confeasion 
was  made  after  he  bad  been  without 
food  for  nearly  a  whole  day.  The 
eonatable  repeifiitedly  told  him  that 
there  was  no  doubt  of  his  being 
guilty,  and  repeatedly  asked  him 
who  was  concerned  with  him.  Rex 
V.  Shaw,  6  C.  &  P.  373,  questions 
by  a  feUow  prisoner. 

(4)Rexo.£lli8,R.&M.  432.  See 
Rex  r.  Wilson,  Holt,  697>  contra, 
which,  together  with  a  case  decided 
by  Holroyd,  J.,  were  referred  to. 
Rex  V.  Bartiett,  7  C.  &  P.  832. 

(5)  Ackroyd&Warbnrton'scase, 
Lewin,  49.  See  Thornton's  case, 
Lewin,  49.  1  Mo.  Cr.  Ca.  27, 
where  the  legality  of  the  detention 
was  considered  doubtful,  by  Bay- 
ley,  J.  The  following  inducements 
have  been  held  to  invalidate  con- 
fessions: Prosecutor  stating,  "  that 
he  only  wanted  his  money,  and  if 
the  prisoner  gave  him  that,  he 
might  go  to  the  devil  if  he  pleased." 
Rex  9.  Jones,  R.  &  R.  Cr.  Ca.  }52. 


A  threat  of  committal  to  prison. 
Rex  p.  Parratt,  6  C.  &  P.  570.  Pro- 
secutor saying,  "  Unless  you  will 
give  me  a  more  satisfiBCtory  ac- 
count, I  will  take  you  before  a 
magistrate.''  Rex  «.  Thompson, 
Leach,  292.  "  I  should  be  obliged 
to  you  if  you  would  tell  us  what 
you  know  about  it,  if  you  will  not, 
we,  of  course,  can  do  nothing." 
Rex  V.  Partridge,  7  C.  &  P.  551, 
"  You  had  better  split,  and  not 
suffer  for  all  of  them."  Rex  v.  Tho- 
mas, 6  C.  &  P.  353.*  "  It  would 
have  been  better,  if  you  had  told 
at  first."  Rex  o.  WaUdey,  6  C.  &  P. 
175,  "  It  is  of  no  use  for  you  to 
deny  it,  for  there  is  the  man  and 
boy  who  win  swear  they  saw  you 
doit."  Rex«.Mi]ls,6C.lkP.l46. 
Where  a  prisoner  dsairsd  another 
person  to  apply  to  a  Rustics  to  ad- 
mit him  a  witness  for  the  crown, 
and  at  the  same  time  states  facts. 
Hall's  case.  Leach,  559*  n.  "  Un- 
less you  give  me  a  more  satisfac- 
tory account,  I  will  take  yon  before 
a  magistrate."  Thompson's  case. 
Leach,  292.  Prisoner  saying,  "  If 
you  will  give  nie  a  glass  of  gin,  I 
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Caution  by 
magistnto. 


It  does  not  appear  necessary,  in  order  to  render  the  exa- 
mination of  a  prisoner  admissible  in  evidence  against  him, 
that  he  should  be  cautioned  by  the  magistrate,  not  to  expect 
any  favor  firom  making  a  confession,  or,  if  any  one  has  told 
him  it  will  be  better  for  him  to  confess,  or  worse  for  him  if 
he  does  not,  that  he  must  pay  no  attention  to  it,  and  that 
any  thing  said  by  him  against  himself  will  be  used  agumt 
him  at  his  trial.  (1)  It  has,  indeed,  been  frequently  said, 
that  it  is  the  duty  of  the  magistrate  to  use  such  cautions ; 
but  the  propriety  and  expediency  of  such  a  course  may  be 
open  to  considerable  question.  It  is  at  all  events  improper  in 
the  magistrate  to  dissuade  a  prisoner  from  making  a  voluntary 
confession.  (2) 


Inducement  by 
whom. 


Some  rules  ipay  be  collected  from  decisions  of  a  recent 
period,  with  regard  to  the  admissibility  of  confessions,  where 
inducements  of  hope  or  fear  have  been  offered  to  the  pri- 
soner by  the  prosecutor,  by  persons  in  authority,  or  by  strangers. 
The  principle  of  some  of  the  decisions  upon  this  subject  ap- 
pears to  be,  that  an  inducement,  held  out  by  a  person  having 
no  authority,  would  not  be  likely  to  induce  a  prisoner  to  make 
an  unfounded  confession  tosuch  person,  before  whom  he  would  be 
particularly  cautious  as  to  what  he  stated  to  his  own  disadviii- 
tage.  Thus  in  Rex  v.  Row^  (S)  where  some  of  the  prisoner's 
neighbours,  who  had  nothing  to  do  with  his  apprehension 
prosecution  or  examination,  had  admonished  the  prisoner  to 
tell  the  truth  and  consider  his  family,  it  was  held,  that  a  confes- 
sion was  receivable,  oa  the  ground  that  the  advice  to  confess 


wiU  tell  yon  all  aboat  it ;"  the  offer 
coming  from  the  prisoner.  Sex- 
ton's case,  Chetw.  Bum. 

The  following  indacements  have 
been  held,  not  to  invalidate  a  con- 
fession :  where  a  magistrate  told  a 
prisoner  that  his  wife  had  confess- 
ed, and  that  there  was  quite  case 
enough  against  him  to  send  a  bill 
before  a  ^[rand  jury.  Wright's 
case,  Lewin,  48.  Where  a  pri- 
soner, charged  with  arson,  was 
told  that  there  was  a  very  serious 
oath  laid  against  her,  by  a  person 


who  saw  her  set  fire  to  the  rick. 
Long's  case,  6  C.  &  P.  \79-  It 
seems  that  the  confession  of  a 
person,  admitted  as  King's  evi- 
dence, may  be  received  against 
him,  if  he  refuse  to  give  eridence 
on  the  trial  of  his  accomplicei. 
Bnrley's  case.  Stark.  £v.  part  iv. 

(1)  Rex  r.  MagiIl,Macn.38,Ukat 
the  evidence  is  receivable,  tboi^ 
no  caution  has  been  given. 

(2)  S«B  per  Gumcy,  B.,  in  Rex  r. 

Green,  5  C.  &  P.  312. 

(3)  R.  &  R.  Cr.  Ca.  153. 
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was  not  gi?en  or  sanctioned  by  any  person  who  had  any  con- 
cern in  the  business.  It  is  to  be  observed,  that  the  advice  was 
given  to  the  prisoner  when  he  was  in  the  custody  of  a  constable, 
who  made  no  observation  upon  it,  nor  did  the  prisoner  answer 
at  the  time,  but  he  confessed  to  the  constable  in  about  an  hour 
afterwards :  and  this  case  has  been  followed  by  other  decisions 
to  the  like  effect  (1)  But  where  there  is  ground  to  suppose 
that  the  constable  appeared  to  the  prisoner  to<  sanction, 
though  tacitly,  an  inducement  made  in  bis  presence,  it  appears 
to  have  been  doubted,  whether  the  evidence  ought  to  be 
received*  In  the  recent  case  of  Rex  v.  Pmmtneg,  (2)  a  pri- 
soner being  in  the  custody  of  a  constable  upon  a  charge 
of  felony,  was  taken  by  the  constable  to  an  inn,  where 
innkeeper,  in  the  hearing  of  the  constaUe,  held  out  an  in- 
ducement to  confess,  whereupon  the  prisoner  confessed  in 
the  constable's  hearing.  Mr.  Baron  Alderson  received  the  evi- 
dence, observing,  that  he  did  so  in  deference  to  authorities,  but 
that  he  entertained  a  strong  opinion  against  it's  admissibility, 
and  that,  if  it  had  been  necessary,  he  would  have  reserved  the 
point  for  the  opinion  of  the  Judges.  And,  from  a  very  recent 
case,  it  seems  also  to  be  matter  of  doubt,  whether  a  confession 
is  receivable  in  evidence,  if  it  has  been  made  to  a  person, 
in  consequence  of  threats  or  promises  held  out  by  him, 
although  he  may  have  nothing  to  do  with  the  apprehension, 
the  prosecution,  or  the  examination  of  the  prisoner.  (3) 


(1)  Rex  V.  Gibbons,  1  C.  &  P.  97.  made  to  the  constable,  at  an  inter- 
The  confession  was  sometime  after  '  val  after  the  inducement,  and  in 
the  inducement  Rex  v.  Hardwick,  the  absence  of  the  party  who  held 
cited,  ib.  98,  n.,  where  the  induce,  it  out,  consequently  there  do  not 
ment  was  held  out  by  the  consta*  appear  to  be  any  authorities  re- 
ble*s  wife.  Rex  v.  Tyler,  1 C.  &  P.  quiring  the  reception  of  the  evi^ 
129.  In  Rex  v.  Richards,  6  C.  &  P.  dence. 

318,  the  inducement  was  at  an  end,  (3)  In  Rex  o.  Spencer,  7  C.  &  P. 

when  the  prisoner  was  delivered  to  776,  Parke,  B.,  said,  that  he  would 

the  constable.    A  woman  placed  receive  such  evidence,  but  would 

with  a  prisoner,  by  a  constable,  to  reserve  the  point,  as  there  was  a 

prevent  her  escapmg,  is  a  person  difference  ot  opinion  ^  among  the 

in  authority  for  tnis  purpose.   Rex  Judges  upon  the  subject.    Simp- 

V.  Enoch,  5  C.  &  P.  539.  son's  case,  1  Mo.  Cr.  C.  412.   The 

(2)  7  C.  &  P.  303.  It  is  to  be  threats  and  promises  were  offered 
observed,  that  the  confession  was  by,  and  the  confessions  made  to,  the 
made  to  the  person  who  held  out  mother  of  the  wife  of  the  prosecu- 
the  inducement,  and  that  the  con-  tor :  Rex  «.  Upchurch,  1  Mo.  Gr. 
feasion  was  not,  as  in  Rex  o.  Row,  Ca.  465.    The  promises  were  of- 
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Negativiiig  in- 
ducement by 
other  penons. 


Hearsay  Evidence. 


[Ch.  18. 


For  the  purpose  of  introducing  a  confessioii  in  evidence, 
it  is  unnecessary,  in  general,  to  do  more  dian  n^ative  any 
promise  or  indocement  held  by  the  person  to  whom  the  con- 
fession was  made.  (1)  However,  if  there  be  any  probable 
ground  to  suspect  collusion  in  obtaining  the  confession,  such  a 
suspicion  ought,  in  the  first  instance,  to  be  removed.  Where 
a  constable,  who  had  a  prisoner  in  custody,  left  the  room 
in  which  the  prisoner  was  detained,  and,  upon  another 
constable  entering  the  room,  the  prisoner  at  once  made  a 
statement  without  any  caution  being  given  him,  it  was  hdd 
necessary  finr  the  prosecutor  tp  call  the  first  constable,  for  the 
purpose  of  disproving  any  collusion.  (2) 


inducament  by      Where  an  induoement  has  been  held  out  by  a  prosecutor,  or 
S^oii^!''^^*      by  a  person  in  authority,  it  would  seem,  in  general,  that  a 

snbse(pient  confession  to  such  persons,  would  not  be  receiv- 
able. (8) 


Subiequent 
caution. 


Although  an  iAducement  has  been  held  out  by  a  prosecutori 
coiistable,  or  other  person,  if  the  prisoner  is  afterwards  taken 
before  a  magistrate,  who  forewarns  him  that  what  he  says 
against  himself,  will  be  given  in  evidence  against  him,  a  con- 
fession made  to  the  magistrate,  after  such  caution,  will  be  re- 
ceivable. (4) 


fered  by,  and  the  confession  made 
to,  the  wife,  of  the  prosecutor.  Rex 
f>.  Dunn,  4  C.  &  P.  543.  Rex  v. 
Kin|f8ton,  4  C.  &  P.  387,  where  the 
confession  was  made  to  a  surgeon. 
Rex  V.  Slaughter,  4  C.  &  P.  544,  n. 
It  may  happen  under  particular 
circumstances  that  a  second  con- 
fession to  the  same  person,  may  be 
voluntary,  though  the  first  was 
not  so. 

(1)  Rex  V,  Clewe8,4  C.  k  P.  223. 
It  was  said,  to  be  fair  in  the  prose* 
cntor  to  call  the  person  with  whom 
the  prisoner  had  previously  con- 
versed, who  was  a  clergyman  and 
magistrate. 

(2)  Rex  o.  Swatkins,  4  C.  &  P. 
&50.    It  was  afterwards  shewn  that 


the  prisoner  was  not  under  any 
charge  at  the  time,  but  that  the 
first  constable  was  detaining  him 
as  an  unwilling  witness,  and  the 
evidence  was  received. 

(3)  See  Rex  t^.  Nute,  Chetw. 
Bum.  Confession,  2  Ruas.  648. 
Rex  t^.  Sexton,  tb.  2  East* s  P.  C. 
658.    White's  case,  M.  T.  1800. 

(4)  Rex  V.  Howes,  6  C.  &  P.  404. 
It  does  not  appear  whether  generally 
a  caution  by  a  person  will  make  a 
confession  to  him  admissible,  not- 
withstanding a  previous  induce- 
ment by  himself  or  by  a  person  of 
the  same  or  inferior  authority. 

(5)  Rex  0.  Ldngate,  Derby  Lent 
Ass.  1815. 
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In  a  case,  tried  before  Mn  Justice  Bayley,  (5)  where  it 
speared  that  the  prisoner^  on  being  taken  into  custody,  had 
been  told  by  a  person  who  came  to  assist  the  constable*  that  it 
would  be  better  for  him  to  confess,  but  that»  on  his  being 
examined  before  the  conunitting  magistrate  on  the  following 
day,  he  was  frequently  cautioned  by  the  magistrate  to  say 
nothing  against  himself,  a  confession  under  these  circum- 
stances before  the  magistrate  was  held  to  be  dearly  admissible* 
Ip  another  case,  it  appeared  that  a  constable  told  the  prisoner, 
he  might  do  hims|slf  some  good  by  confessing;  the  prisoner 
afterwards  asked  the  magbtrate,  if  it  would  be  any  benefit  to 
him  to  confess ;  on  which  the  magistrate  said,  he  could  not  say 
it  would,  and  the  prisoner  then  declined  confessing ;  but  after- 
wards, in  his  way  to  ^son,  he  made  a  confession'  to  another 
constable,  and  he  confessed  again  in  prison  to  another  magis^ 
trate ;  the  Judges  were  unanimous  in  holding,  that  the  con- 
fessions were  admissible  in  evidence,  on  the  ground  that  the 
magistrate's  answer  was  sufficient  to  effiu:e  any  expectation 
which  the  constable  might  have  raised.  (1) 

It  is  no  objection  to  a  confession  before  a  magistrate,  that 
the  prosecutor,  who  was  present,  first  suggested  to  the  prisoner 
that  he  had  better  speak  out,  when  the  magistrate,  or  his 
clerk,  immediately  checked  the  prosecutor,  desiring  the  pri- 
soner not  to  regard  him,  biit  say  what  was  proper.  (2) 

It  has  been  held,  that  a  caution  by  a  magistrate  was  sufficient 
to  render  a  confession  receivable  in  evidence,  notwithstand- 
ing there  may  have  been  some  inducement  before  held  out,  to 
which  the  magistrate  did  not  advert,  and  of  which  he  may  have 
been  ignorant.  (3) 


(1)  Rex  V,  Rosier,  Easter  Term, 
1821,  MS.  Rex  V.  Clewee,  4  C.  & 
P.  225,  where  the  inducement  was 
by  a  magistrate  and  clergyman,  the 
caution  by  a  coroner,  and  there 
was  a  letter  from  the  Secretary  of 
State  refusinff  merqy. 

(2)  Edwards's  case,  East.  Term, 
1802. 

(3)  Rex  o.  Howes,  6  C.  &  P  404. 


The  magistrate  knew  of  the  former 
confession,  did  not  tell  the  prisoner 
that  it  would  have  no  effect,  but 
cautioned  him  generallv.  Sexton's 
case,  Chetw.  Bum.  tit.  Confessions. 
The  confession  was  obtained  by 
giving  gin.  The  officer,  to  whom 
It  was  made,  read  it  over  before  the 
magistrate,  who  cautioned  the  pri- 
soner.   And  the  prisoner  said  uiat 
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HeoTsojf  Smdenee. 


[Ch.  18. 


If  a  person  of  superior  authority^  as  a  magistrate,  holds  oat 
an  inducement  to.confessy  a  confession  afterwards  to  a  poson 
oi  an  infericMT  authority^  as  a  turnkey,  seems  not  to  be  adaia- 
sible*  Such  a  confession  has  been  held  not  to  be  tw^^ 
able,  in  a  case  where  the  inferior  officer  had  not 
the  prisoner.  (1) 


Property  foand.      Though  a  confcssion  may  have  been  obtained  by  means  of 

undue  inducements,  yet,  if  in  consequence  of  the  informadon  ob- 
tained from  the  prisoner,  property  stolen  is  discovered,  it  is 
competent  to  give  in  evidence  the  hci  that  the  propecty  has 
been  discovered  conformably  with  the  prisoner's  informatioD. 
The  statement,  as  to  his  knowledge  of  the  place  where  the 
property  is  to  be  found,  being  confirmed  by  the  fitct,  is  thus 
proved  to  be  true,  iind  not  to  have  been  fiibricated  in  oonsequenoe 
of  any  inducement  It  is  competent  therefore  to  inquire,  whether 
the  prisoner  stated  that  the  property  would  be  found  by 
searching  a  particular  place  or  person,  and  to  prove  that  it  was 
found  accordingly ;  but  it  would  not  be  competent  to  inquire, 
whether  the  prisoner  acknowledged  that  he  had  concealed  the 
property.  (2) 


Discovery  of 

property. 

bontemporap- 


Where  inducements  to  confess  have  been  held  ottt,  and  the 
prisoner  has,  in  consequence,  delivered  property  to  the  pro* 
secutor,  it  appears  somewhat  doubtful,  whether  the  declara- 
tions of  the  prisoner  accompanying  the  delivery  of  the 
property,  and  tending  to  identify  it  as  belonging  to  the  proseca- 
tor,  are  receivable  in  evidence.  It  may  be  thought,  that  the 
only  ground  upon  which  such  declarations  can  be  received  is, 


it  was  the  truth  and  signed  the 

eper.  See  the  preceding  cases  of 
sxo.  lingate  and  Rex  v.  Rosier. 
(1)  Rex  f?.  Cooper,  6  C.  &  P.  535. 
This  decision  follows  h fortiori  from 
the  cases,  according  to  which  exa- 
minations before  magistrates  have 
been  invalidated  in  conseoaence  of 
previous  inducements.  It  would 
seem  that  a  confession,  after  cau- 
tion by  a  person  of  eaual  authority 
with  die  person  holding  out  the 
inducement,  would  be  receivable, 
but  this  has  not  been  expressly  de- 


termined. 

(2)  Butcher's  case.  Leach,  965, 
n.  2  East's  P.  C.  658.  Warwick- 
shall's  case.  Leach,  39S,  300. 
Lockart's  cSse,  Leach,  3S6.  Mo- 
rey's  case.  Leach,  265,  n.  Rex  ft 
Harvey,  2  East's  P.C.  638.  Rex  v. 
Grant,  and  Rex  v.  Hodge,  2  Eisf  t 
P.  C.  658.  It  seems  formerly  to 
have  been  thought,  that  no  part  of 
the  confession  could  be  given  in 
evidence,  but  only  the  actaial  dif- 
covsry  of  the  property. ' 
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that  they  are  explanatory  of  the  act  of  ddiTery,  and  not  a 
narrative  of  a  past  transaction.  In  Jtex  v.  Orijin,  (1)  a  prisoner 
was  charged.witb  stealing  a  guinea  and  two  promissory  notes : 
ilAer  inducements  to  obnfisss^  it  was  held  that  the  prosecutor 
might  prove,  not  only  that  the  prisoner  brought  him  a  guinea 
and  a  note,  but  that  he  also  gave  them  up,  as  the  guinea  and 
one  of  the  notes  that  had  been  stolen  from  him.  But  in  Rex  v. 
Janeif  (2)  when  the  prosecutor  asked  the  prisoner  for  the  money 
-which  die  priscmer  had  taken  out  of  his  pack,  and  at  the  same 
time  held  out  inducements  to  confess,  whereupon  the  prisoner 
produced  a  sum  of  money,  stating,  that  it  was  all  he  had  left 
of  it,  it  was  held  that  this  evidence  ought  not  to  have  been 
received. 

If  a  confessioq  is  improperly  obtained,  it  is  a  ground  not  Acts  done  in 
only  for  excluding  evidence  of  the  confession,  but  also  of  any  inducement. 
act  done  in  consequence  by  the  prisoner  towards  discov^ing 
the  property,  the  property  not  having  been  actually  discovered 
thereby;  for,  as  was  observed  by  the  Court,  the  influence 
which  might  produce  a  groundless  confession,  might  also 
produce  groundless  coiiduct  Thus,  where  a  prisoner  was 
induced  by  a  promise  from  a  prosecutor  to  confess  his  guilt, 
and  after  that  confession  he  carried  the  officer  to  a  particular 
bouse,  as  and  for  the  house  where  he  had  disposed  of  the 
property,  and  pointed  out  the  person  to  whom  he  had  deli- 
vered it;  the  person  denied  knowing  any  thing  about  it, 
and  the  property  was  never  found:  it  was  held,  that  the 
evidence  of  what  passed  between  the  prisoner  and  the  officer 
ought  not  have  been  received.  (3) 

With  respect  to  the  prisoner's  liability  to  be  affected  by  Confessioni  bj 
the  confessions  of   others,  a  marked  distinction  exists  be- 
tween the  branch  of  law  now  under  consideration,  and  that 
which  has  been  considered  in  treating  of  admissions.     Where 
two  persons  were  indicted  together,  one  for  stealing  and  another 


'  O)  R.  &  R.  Gr.  Ga.  151.  conBequence  of  a  previous  confes* 

(3)  IL  &  R.  Or.  Ca.  152.  sion  to  another  parson,  made  mider 

(3)  Rex  V,  Jenkins.   R.  &  R.  Or.  inducement,  heM  not  admissible  in 

Ca.  492.    A  confession,  made  in  Nute's  case,  2  Russ.  648. 

F  F 


«         ■    • 
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Hearsay 


[Ck.  18. 


for  receivings  in  which  the  principal  pleaded  gatltyj  tod  die 
receiver  pleaded  not  guilty,  Baron  Wood  refiiaed  to  allow  the 
plea  of  guilty  to  establish  the  &ct  of  the  stealing  by  the  prin- 
cipal as  against  the  receiver.  (1)  And  in  a  recent  case,  the  con- 
fession of  the  principal  felon  before  a  magistrate  whs  held 
to  be  inadmissible  against  the  receiver.  (2) 


Upon  trials  for  treasonable  and  other  conspiracies,  several 
nice  questions  have  arisen  respecting  the  admissibility  rf  state- 
ments made  by  co-conspirators.  These  have  been  adverted  to 
in  treating  of  the  distinction  between  original  and  hearsay 
evidence.  Such  statements  are  receivable,  when  they  are  in 
the  nature  of,  or  when  they  accompany,  acts  for  which  all  the 
parties  concerned  in  the  conspiracy  are  responsible ;  but  they 
are  not  receivable,  when  they  are  in  the  nature  of  naiTativesy 
descriptions,  or  confessions.  (8) 


In  former  times  it  was  usual  to  admit  the  confessions  of  prison- 
ers, even  of  such  as  had  afterwards  been  executed,  as  eridenoe 
against  others,  and  this  at  a  period  when  torture  was  not  nnfie- 
quently.applied  in  order  to  obtain  confessions ;  as  for  example, 
upon  the  trials  of  Sir  N.  Throgmorton,  the  Earl  of  Essex,  and 
Sir  W.  Raleigh,  and  upon  the  trials  for  the  Gunpowder  Plot  (4) 
One  of  the  earliest  reported  instances  of  the  change  of  practioe 
occurs  in  die  resolution  of  the  Judges  in  Tongas  case.  (5) 

It  appears  to  be  settled  by  late  authorities,  that  where  a  god- 


(1)  Cited  in  Tomer's  case,  1  Mo. 
Cr.  Ca.  348. 

(2)  Tumerfs  case,  1  Mo.  Cr.  Ca. 
348.  The  principal  was  alive,  but 
the  decision  does  not  appear  to 
have  been  founded  on  this  circum- 
stance. The  point  had  not  been 
previously  settled.    Black's  case, 

4  C.  &  P.  377. 

(3)  Vide  supra,  Hardv's  trial,  24 
Howell,  452,  475,  where  Thel- 
wall's  letter  was  considered  to  be  a 
narrative  merely. 

(4)  See   also  Abingdon's    case, 

5  Howell,    16.     Sir    M    Foster's 
Discourses,  234,  where  the  prac- 


tice is  justly  stigmatized.  With 
.gard  to  torture,  see  notes  on  For- 
tescue,  de  hntdibuB  Ugwm  Amghm. 
Jardine  on  the  use  of  torture  in 
England.  Prisoners  were  told, 
that  the  trial  per  gents  de  leur  com- 
ditiou,  meant  con&ssions  of  accom- 
plices. In  Sir  W.  Raleigh's  case, 
oir  £.  Coke  sa^s,  that  Uie  £bw  jvrv- 
sumes  a  man  will  not  accuse  him- 
self for  the  purpose  of  accusing 
another. 

(5)  Kel.  IS,  res.  5,  tern.  Car.  3. 
6  Howell,  227.  Heve/s  case, 
Leach>  23&. 
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fesaioii)  whether  oral  or  in  writings  by  one  prisoner  implicates 
other  prisoners  by  name,  the  confession  must  be  (Nroved  ac- 
cording to  the  manner  in  which  it  was  made,  and  the  names  of 
the  prisoners  implicated  must  be  mentioned.  On  such  occasions, 
it  is  the  duty  of  the  Judge  to  inform  the  jury,  that  the  confession 
ought  not  to  afiect  any  one  but  the  person  who  made  it ;  a 
caution  which,  it  may  be  feared,  is  too  often  unavailing.  (1) 


m 


The  statute  of  the  7  W.  S,  c.  3,  s/2,  enacts, "  that  no  per*  confesskm  i 
son  shall  be  indicted,  tried,  or  attainted,  for  high  treason  or  mis-  ca««  o^  treaMm 
prison  of  high  treason,  but  upon  the  Oaths  and  testimony  of  two 
witnesses,  either  both  of  them  to  the  same  overt  act,  w  one  of 
them  to  one,  and  the  other  of  them  to  another  overt  act  of  the 
same  treason,  unless  the  party  indicted  and  arraigned  shall  wil- 
lingly without  violence  in  open  Court  confess  the  same.*'  Mr. 
Justice  Foster  seems  to  have  been  of  opinion,  (S)  that  the  legis- 
lature intended  by  this  section  to  require  two  witnesses  to  the 
overt  act  in  all  cases,  except  where  the  prisoner  confessed  the 
treason  upon  his  arraignment  in  open  Court,  and  that  to  warrant 
a  conviction  there  must  be  proof,  of  the  overt  acts  upon  oath, 
not  merely  proof  of  the  confession  of  the  overt  acts.  ^*  But/'  he 
adds,  (S)  "  perhaps  it  may  now  be  too  late  to  controvert  the  au- 
thority. oF  the  opinion  in  1716,  in  FranMs  case,  .warranted  as  it 
hath  been  by  later  precedents.**  (4)  The  rule  is  now  clearly 
settled.  AU  the  Judges,  on  a  conference  preparatory  to  the  trial  of 
Francia^  (5)  held«  that  a  confession  of  the  overt  acts,  if  proved 
by  two  witnesses,  is  proper  evidence  to  be  left  to  a  jury.  The 
same  construction  of  the  statute  was  adopted  in  Greg's  case,  (6) 
by  six  Judges  against  two :  in  Berwick s  case,  (7)  by  Lord 
^  Chief  Justice  Willes  and  Sir  Thomas  Abney  against  the  opi- 


(1)  Heame'8  case,  4  C.  &P.  215. 
Clewes'  case,  id,  226.  Fletcher's 
case,  Le\vin>  107.  Hall's  case, 
Lewin,  110.  Foster's  case,  i6. 
Rex  p.  Walkley,  6  C.  &  P.  175. 
The  practice  has  varied  in  this  re- 
spect. See  Fletcher's  case,  4  C.  & 
F.  250.  The  more  modern  prac- 
tice has  not  been  always  approved 
of.    Barstow's  case,  Lewin,  110. 

(2)  See  Fost.  Disc.  232, 240, 243. 


Willis's  case,  ib,  242.  S.  C.  8  St. 
Tr.  254,  255,  foL  ed.  S  C.  15 
Howell's  St  Tr.  622.  Smith's 
case,  Fost  240,  243. 

(3)  Fost.  Disc.  243. 

(4)  See  Fost  Disc.  11  n. 

(5)  Francia's  case,  1716.  Mr.  J. 
Burnett's  MS.  1  Easf  s  P.  C.  133. 
Kelynge,  18. 

(6)  Greg's  case,  1  East's  P.C.  134. 

(7)  Fost.  Disc.  10. 
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nion  of  Mrr  Justice  Foster;  and  by  the  Judges  in  the  com- 
mission,  on  the  trial  of  the  rebels  in  1746.  (1) 

If  the  overt  act  of  high  treason^  alleged  in  the  indictmentyis 
the  assassination  of  the  king,  or  any  direct  attempt  against  his 
life  or  his  person^  it  is  plain  from  the  provision  of  the  statute 
39&  40  G.  3,    S9  &  40  Geo.  S,  c.  93^  (which  enacts,  that  in  such  cases  the 
^'  prisoner  shall  be  tried  according  to  the  same  order  of  trial  and 

upon  the  like  evidence,  as  if  he  stood  charged  with  murder,) 
that  a  confession,  proved  by  a  single  witness,  will  be  sufficient 
to  convict  the  prisoner.  And  the  overt  acts  themselves  may 
be  proved  by  a  single  witness.  In  these  cases,  the  rule  of  the 
common  law  is  restored. 

In  all  cases  of  high  treason,  when  the  prisoner's  confession  is 
ofiered  in  eridence  as  confirmatory  of  the  testimony  of  the  wit^ 
nesses,  it  is  clearly  admissible,  though  proved  by  a  single  wit- 
Proof  of  colla.  ness.  (S)  And  with  regard  to  all  fects  merely  collateral,  which 
do  not  conduce  to  the  proof  of  the  overt  acts,  it  may  be  laid 
down  as  a  general  rule,  that  whatever  was  evidence  of  them  at 
common  law,  is  still  good  evidence  under  the  statute  of  Wil- 
liam. (3)  A  confession,  therefore,  of  such  collateral  facts  is  still 
admissible  in  evidence,  though  proved  by  a  single  witness. 

PriDdpie  of  From  the  above-cited  cases,  it  appears  now  to  be  an  established 

rule,  that  a  full  and  voluntary  confession  by  the  prisoner,  of  the 
overt  acts  charged  against  him,  if  proved  by  two  witnesses,  is  of 
itself  sufficient  evidence  to  warrant  a  conviction.  And,  although 
Mr.  Justice  Foster  suggests,  (4)  that  **  the  rule,  for  admitting  a 
confession  against  the  prisoner,  ought  not  to  extend  further  than 
to  a  confession  made  during  the  solemnity  of  an  examination 
before  a  magistrate,  or  before  some  person  having  authority  to 
take  it,  when  the  party  may  be  presumed  to  be  properly  upon 
his  guard  and  apprised  of  it's  danger,"  no  distinction  of  this  kind 


(1)  Fo8t.  Disc.  11  D.  (t)  1  East's  26  Howell's  St  Tr.  56,  57. 
P.  C.  134.  (3)  Post  Disc.  242. 

(2)  Willis's  case,  8  St.  Tr.  254,  (4)  Post.  Disc.  243.     4  Black, 
fol.  ed.  S.  G.     15  Howell's  St.  Tr.  Com.  356. 

622.     And  see  Crossfield's  case. 
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18  to  be  found  in  the  authorities  before  mentioned.  On  the  con- 
trary^  in  Francia's  case  the  Judges  resolved,  that  the  confession 
would  be  evidence,  whether  made  before  a  magistrate,  or  in  the 
course  of  conversation.  (1)  And  there  appears  to  be  no  solid 
ground  for  such  a  distinction ;  as  confessions  are  admissible  in 
trials  for  high  treason,  precisely  on  the  same  principle  which 
made  them  evidence  at  common  law. 

The  observations  of  Mr.  Justice  Foster,  on  the  subject  of 
confessions  in  cases  of  high  treason,  relate  to  the  effect  of  this 
sort  of  evidence,  rather  than  to  it*s  admissibility.  ''Hasty 
confessions,**  he  says,  (2)  made  to  persons  having  no  authority 
to  examine,  are  the  weakest  and  most  suspicious  of  all  evidence. 
Proof  may  be  too  easily  procured :  words  are  often  mis-reported 
whether  through  ignorance,  inattention,  or  malice — ^it  mattereth 
not  to  the  defendant — ^he  is  equally  a£fected  in  either  case : 
they  are  extremely  liable  to  misconstruction :  and  withal  this 
evidence  is  not,  in  the  ordinary  course  of  things,  to  be  disproved 
by  that  sort  of  negative  evidence,  by  which  the  proof  of  plain 
&ct8  may  be  and  often  is  confronted." 


CHAPTER  XIX. 


EXCLUSION   OF  SECONDARY  EVIDENCE. 


X  HE  law  excludes  such  evidence  of  facts  as  from  the  nature  Rule  of  ex- 
of  the  thing  supposes  still  better  evidence  behind  in  the  party's  ^  ^"'^^^ 
possession  or  power.  The  rule  has  been  expressed  in  terms^ 
that  the  best  evidence  must  alwajrs  be  given.  (S)  Other 
writers  have  stated  it  to  be,  that  the  law  requires  the  highest 
proof  of  which  the  nature  of  the  thing  is  capable.  (4)  But  the 
precise  import  of  the  rule  cannot,  perhaps,  be  adequately  com- 

(1)  See  Burnett,  J.,  MSS.  cited,      Howell,  108. 
1  East's  P.  C.  113.    Kelynge,  19.  (3)  B.  N.  P.  293. 

(3)  Poet.  Disc.  243 ;  and  see  26         (4)  Bacon,  Ab.  £v.  662. 
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prehended  without  reference  to  it's  application    in    various 
instances* 


Principle  of  the 
rule. 


The  principle  of  the  rule  under  consideration  is  founded  on 
the  presumption^  that  there  is  something  in  the  better  evidence 
which  is  withheld,  which  would  make  against  the  par^  resorting 
to  inferior  evidence,  and  that  this  may  probably  be  the  rea- 
son for  withholding  proofs  which  apparently  would  tend  to 
strengthen  his  case.  Although,  in  some  instances,  this  pre- 
sumption may  not  be  very  strong,  yet  the  general  eifect 
of  the  rule  is  to  prevent  fraud,  and  to  induce  parties  to  bring 
before  a  jury  the  kind  of  evidence  which  is  least  calculated  to 
perplex  or  mislead  them.  (1) 


Rnle  ex- 
plained. 


Substituted 
evidence. 


The  present  rule  is  satisfied  by  the  production  of  the  best 
attainable  evidence,  leaving  it  to  tEe  operation  of  the  rule  which 
excludes  hearsay,  and  to  other  rules,  to  narrow  still  fiirther  the 
admissibility  of  die  proofs.  In  requiring  the  producticHi  of  the 
best  evidence  applicable  to  each  particular  fact,  it  is  meant  that 
no  evidence  shall  be  received  which  is  merely  substitutionary  in 
it*s  nature,  so  long  as  the  original  evidence  is  producible.  To 
give  an  operation  to  the  rule,  the  evidence  tendered  must  itself 
indicate  the  existence  of  more  original  sources  of  information. 


Where  there  is  no  substitution  of  evidence,  but  only  a  sdec* 
tion  of  weaker  for  stronger  proofs,  or  an  omission  to  supply  all 
the  proofs  capable  of  being  produced,  the  rule  is  not  infiringed. 
If  a  deed  or  will,  for  example,  is  attested  by  several  subscribing 
witnesses,  the  execution  may  be  proved  by  one  of  them.  (S) 
For  the  purpose  of  proving  handwriting,  it  is  not  necessary  to 
call  the  supposed   writer    himself.  (8)      Where  a  notice  to 


(1)  Sec  GUb.  Ev.  13.  B.  N.  P. 
293.  See  per  Lord  Tenterden.  M. 
&  M.  268,  ai  to  the  imperfection 
of  parol  testimony  concerning 
written  instnunents. 

(2)  B.  N.  P.  264.  Even  the  ex- 
amination of  a  deceased  subscrib- 
ing witness  may  supersede  the 
necessity  of  calling  a  survivor. 
Wrightt?/ratham,  1  A.&E.3.  See 


tfi^o,  as  to  proof  of  marriage  with- 
out die  register,  and  as  to  proof  of 
examinations  before  magistrates, 
by  other  persons  than  the  magis- 
trate or  his  derk. 

(3)  On  a  Bank  prosecation,  it 
was  not  thought  necessary  to  dw- 
prcff9e  the  cashier's  handwnting,  by 
calling  the  cashier.  Hoffhes's  case, 
2  East's  P.  C.  1002.     M.  Goire's 
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produce  a  letter,  written  by  a  plaintiff  to  a  defendant,  had  been 
given,  it  was  held  that  it's  contents  might  be  proved  by  any 
person  acquainted  with  them,  idthough  it  was  in  the  plaintiff's 
power  to  produce  the  clerk  who  wrote  the  letter.  (1) 

In  prosecutions,  where  it  is  necessary  to  prove,  that  the  act, 
with  which  the  prisoner  is  charged,  was  done  without  the 
consent  or  against  the  will  of  some  other  person,  (as,  upon 
indictments  for  unlawfully  killing  deer,  or  taking  fish,)  it  is  not, 
in  general,  indispensably  necessary  to  call  that  person  as  a  wit^ 
ness  on  the  part  of  the  prosecution,  in  order  to  prove  the  nega« 
tive,  that  he  did  not  give  his  consent  (S) 


Some  misapprehension  as  to  the  nature  and  extent  of  the  WiUMmt  ▼. 
rule  has  been  occasioned  by  the  case  of  WiiUoMM  v.  The  East  ^' ''  ^' 
India  Company ^  (S)  where  the  question  was,.  Whether  the 
defendants  had  put  onboard  the  plaintiff's  ship  some  articles  of 
a  combustible  and  dangerous  kind,  without  giving  due  notice 
of  their  nature  to  the  master  of  the  ship,  or  to  any  other  person 
employed  in  it's  navigation.  It  appeared  in  evidence  at  the 
trial,  that  the  goods  were  delivered  by  the  officer  of  the  defend- 
ants, with  a  written  order  to  the  plaintiff  to  receive  them,  in 
which  order  nothing  was  said  as  to  their  nature ;  that  they  were 
received  by  the  chief  mate  of  the  plidntiff's  ship,  who  had  since 

• 

died ;  and  that  no  other  person  was  present  at  the  time  of  the 
delivery.  It  was  further  proved,  by  the  captain  of  the  ship 
and  the  second  mate,  that  no  communication  had  been  made  to 
either  of  them,  nor,  as  far  as  they  knew,  to  any  other  person 
on  board.  Upon  this  evidence,  the  plaintiff,  who  had  to  prove 
the  negative,  was  nonsuited,  on  the  ground,  tliat  he  had  not 
given  the  best  evidence  of  the  want  of  notice  which  it  was  in 


case,  f&.,  case  of  Bank  prosecu- 
tions, R.  &  R.  378.  In  an  early 
case  it  was  thought  necessary  to 
disprove  liandwntingy  by  calling 
the  party  whose  receipt  nad  been 
altered.  Smith's  case,  2  Easf  s  P. 
C.  1000. 

(I)  Liebman  9.  Pooley,  1  St.  167. 
On  an  indictment  for  perjnry,  it 
is  not  necessary  to  call  the  clerk 


who  wrote  the  Jurat  Rex  v.  Ben- 
son, 2  Camp.  508.  See  2  Burr. 
1189. 

(2)  Allen's  case,  1  Mo.  Cr.  Ca. 
154.  Haiys  case,  2  C.  &  P.  458. 
At  one  time  it  appears  to  have 
been  thought  necessary  to  call  the 
owner  as  a  witness.  Rogers's  cate« 
2  Camp.  654. 

(3)  3  East,  193,  201. 
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his  power  to  produce,  by  calling  the  company's  oflker,  i^io 
deliyered  the  articles  on  board.    And  the  nonsuit  was  after- 
Best  proof  of     wards  affirmed  by  the  Court  of  King's  Bench.    '*  The  best 
^^^  ^^'  evidence/'  said  Lord  Ellenborough,  in  delivering  the  opinkn 

of  the  Court,  "  should  have  been  given,  of  which  the  nature  of 
the  case  was  capable*  The  best  evidence  was  to  have  been 
had,  by  calling,  in  the  first  instance,  upon  the  persons  kmmedH 
ately  and  officially  employed  in  the  delivering  and  in  the 
receiving  of  the  goods  on  board,  who  appear  in  this  case  to  have 
been  the  first  mate,  on  the  one  side,  and  the  military  conductor, 
the  defendant's  officer,  on  the  other ;  and  though  the  one  of 
these  persons,  the  mate,  was  dead,  that  did  not  warrant  the 
plaintifi^  in  resorting  to  an  inferior  and  secondary  species  of 
testimony,  (namely,  the  presumption  and  inference  arising  firom 
a  non-communication  to  the  other  persons  on  board,)  as  long 
as  the  military  conductor,  the  other  living  witness,  immediately 
and  primarily  concerned  in  the  transaction  of  shipping  the 
goods  on  board,  could  be  resorted  to  ;  and  no  impossibility  of 
resorting  to  this  evidence,  the  prop^  and  primary  evidence 
on  the  subject,  is  suggested  to  exist  in  this  case*-'  It  is  to  be 
«  observed,  that  the  evidence  in  this  case  which  was  received, 
was  not  secondary  in  it's  nature,  inasmuch  as  it  would  have 
been  admissible,  notwithstanding  what  was  said  to  have  been 
the  primary  evidence  had  been  produced,  and  it  is  difficult  to 
consider  upon  what  principle  it  could  have  been  substitiitedlar 
such  primary  evidence,  in  case  of  it*s  feilure  in  consequence  of 
the  death  of  witnesses.  The  case,  therefore,  appears  to  be  one 
in  which  there  was  a  failure  of  the  proper  measure  of  proof, 
and  not  a  substitution  of  secondary  for  primary  evidence.  (1) 

QiMBtity  of  That  the  rule  in  question  relates  only  to  the  quality,  and  not 

to  the  quantity  or  strength  of  the  evidence,  is  further  Ulustrated 
by  the  cases,  in  which  it  has  been  held,  that  the  entries  or  hear- 
say statements  of  deceased  persons  are  receivable  in  evidence 


(1)  On  the  subject  of  wbat  is  will  depend  materially  on  the  hor 

the  proper  measure  of   proof   in  lity  aflTorded  the  opposite  party  for 

cases  similar  to  that  in  the  text,  explanation  or  contradiction,    rer 

see  Coster  r.  Reed,  6  B.  &  C.  21.  Lord  Tenterdcn,  in  Rex  v.  Btirdet^ 

The    strength    of   proof  required  4  B.  &  A.  162. 
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notwithstanding  the  same  facts  might  be  proved  by  living  wit- 
nesses. Though  all  information  must  be  traced  to  it's  source, 
if  possible,  yet  if  there  are  several  distinct  sources  of  informa- 
tion as  to  the  same  &ct,  it  is  not,  in  general,  necessary  to  shew 
that  they  have  all  been  exhausted,  before  secondary  evidence 
can  be  resorted  to.  Thus  an  entry  made  by  a  deceased  collec- 
tor is  proof  of  the  fact  of  the  money  having  been  paid,  without 
calling  the  persons  who  paid  it  to  him.  (1) 

One  of  the  most  ordinary  occasions,  to  which  the  present  Oral  evideace 
rule  is  applicable,  relates  to  the  substitution  of  oral  for  written  °  '^"^^«- 
eiridence.  The  qualifications,  under  which  oral  evidence  may 
sometimes  be  received,  notwithstanding  the  existence  of  written 
evidence,  will  be  more  particularly  considered  in  the  second 
part  of  this  work ;  in  the  present  place,  it  is  only  material  to 
inquire,  in  what  cases  it  is  not  allowable  to  substitute  entirely 
the  one  for  the  other. 


pute. 


First,  then,  oral  evidence  cannot  be  substituted  for  any  instru*  ^7, j^q.  ^^^ 
Bent  in  writing,  the  existence  of  which  is  disputed  and  is  mate-  ^}^^^  ^^^^ 
rial  to  the  issue  between  parties,  or  to  the  credit  of  the 
witnesses,  and  which  is  not  merely  the  memorandum  of  some 
other  fiict.  One  advantage,  derived  from  the  application  of  the 
rule  to  such  cases,  is,  that  the  Court  acquires  a  knowledge  of  the 
whole  contents  of  the  instrument,  which  may  have  an  eflfect 
very  difierent  from  a  statement  of  a  part.  **  I  have  always,** 
says  Lord  Tenterden,  **  acted  most  strictiy  on  the  rule,  that 
what  is  in  writing  shall  only  be  proved  by  the  writing  itself; 
my  experience  has  taught  me  the  extreme  danger  of  relying  on 
the  recollection  of  witnesses,  however  honest,  as  to  the  contents 
of  written  instruments ;  they  may  be  so  easily  mistaken,  that  I 
think  the  purposes  of  justice  require  the  strict  enforcement  of 
the  rule."  (2) 


(1)  Middleton  v.  Mehon,  10  B. 
&  C.  328.  Per  Parke,  J.,  ib.  refer- 
ring to  Barry  v,  Bebbxngton.  The 
rule  as  to  the  proof  of  instruments 
by  subscribing  witnesses,  some  of 
wnom  are  dead,  is  otherwise,  in 
consequence  of  the  intervention  of 


another  princi^e.  See  Wright  v* 
Tatham,  1  A.  &  £.  3,  and  tif/Va,  p.  2. 
(2)  Vincent  v,  CJole,  M.  &  M. 
258.  Queen's  case,  per  Lord  Ten- 
terden, 2  B.  &  B.  287,  and  see  the 
observations  of  Best,  Ch.  J.,  in 
Strotherr.  Barr,  5  Bing.  151. 
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Allotmentf. 


Contracts. 


Tonnsof 
tenancy. 


It  was  dedded  in  the  Queen's  case,  (1)  that  it  is  not  allow- 
ablei  on  cross-examination,  in  the  statement  of  a  question  to  a 
witness,  to  represent  the  contents  of  a  letter,  and  to  ask  the 
witness,  whether  he  wrote  a  letter  to  any  person  with  such  con- 
tents, or  to  the  like  effect;  because  the  counsel  might  thus  put 
the  Court  in  possession  of  a  part  only  of  the  contents  of  a 
written  paper.  And  even  if  the  witness  acknowledges  the  letter 
to  be  in  his  handwriting,  he  cannot  be  questioned  as  to  it's 
contents,  but  the  whole  letter  must  be  read  in  evidence.  So, 
where  the  inquiry  was  as  to  the  existence  of  allotments,  made 
by  inclosure  commissioners  in  another  mode,  than  in  and  by 
the  execution  of  their  award,  it  was  considered  that,  if  such  al- 
lotments were  made,  they  must  be  in  writing,  and  there- 
fore the  minutes  of  the  commissioners  were  the  primary  evi- 
dence of  them,  and  no  other  evidence  of  such  allotments 
could  be  given,  until  a.  search  had  been  made  after  the  mi- 
nutes. (IS) 

Oral  evidence  cannot  be  substituted  for  any  written  convey- 
ance or  contract.  (8)  The  written  instrument  in  such  cases  may 
in  some  measure  be  r^arded  as  the  ultimate  &ct  to  be  proved, 
especially  where  the  question  relates  to  the  proof  of  deeds  and 
negociable  securities ;  and  the  prmcipal  object  of  committing 
contracts  of  every  kind  to  writing  is  the  intention  of  the  parties 
to  preserve  a  memorial  of  them,  more  lasting  and  more  authentic 
than  oral  testimony.  Accordingly,  a  plaintiff  is  not  permitted 
to  recover  in  an  action  for  use  and  occupation,  or  ejectment, 
where  there  is  a  written  contract  of  tenancy,  without  prodocing 
it  (4)    If  it  comes  out  upon  cross-examination  of  the  plaintiff's 


(1)  2  Br.  &  B.  286.  Crowley  v. 
Page,  7  C.  &  P.  790.  Vide  infra. 
Examination  of  Witnessed. 

(2)  Bendysha  v.  Pearse,  1  Br.  & 
B.  464.  As  to  the  point,  whether 
a  dying  declaration,  signed  by  the 
deceased,  excludes  oral  testimony. 
Vide  smtra.  Dying  Declarations. 

(3)  B.  N.P.  246,  as  to  Wills. 
Vide  utfrOy  part  2,  as  to  the  admis- 
sibility of  parol  evidence,  of  what 
is  termed  suppletory  matter,  not 
varying  the  wntten  terms.   Jeffery 


o.  Walton,  1  St.  269. 

(4)  Brewer  v.  Palmer,  3  Esp. 
213. ,  Fenn  d.  Thomas  v.  Grif- 
fith, 6  Bing.  633.  Rex  o.  Inhabi- 
tants of  Castle  Morton,  3  B.  &  A. 
588,  where  the  contract  was  lost, 
but  was  not  stamped.  Bex  0. 
Inhabitants  of  Rawden,  8  B.  & 
C.  708.  Dover  o.Mestaer,  SBsp.  92. 
It  is  not  sufficient  to  nonsmt  die 
plaintifl^  by  the  evidence  of  his  wit- 
ness,  that  there  is  an  agreement,  in 
writing,  relatvoe  to  the  land.    Doe 
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witnesses,  that  there  is  a  written  agreement,  he  must  produce 
it ;  but  if  }ie  makes  out  a  primd  facie  case,  without  shewing 
that  there  was  any  written  contract,  the  other  party,  if  he  relies 
oa  that  written  contract,  must  produce  it ;  (1)  otherwise  the 
plaintiff  might,  on  a  mere  assertion  of  the  defendant,  be  non- 
suited for  the  non-production  of  a  written  instrament,  which,  if 
it  had  been  produced,  might  turn  out  not  to  apply  to  the  con- 
tract in  questioii. 

Where  the  single  fact  of  the  occupation  of  land  is  in  issue,  Fmctofte- 
such  fact  may  be  proved  by  payment  of  rent,  declarations  of  ^^' 
the  tenant,  or  other  parol  evidence  sufficient  to  establish  it, 
notwithstanding  it  appears  that  the  holding  is  under  an  agree- 
ment in  writing ;  (2)  but  where  the  question  is  not  merely  as 
to  the  occupation  of  land,  but  as  to  the  person  under  whom 
it  is  held,  if  there  be  a  written  agreement  shewing  that  fact,  it 
must  be  produced.  (S) 

The  same  doctrine  applies  to  every  species  of  written  con-  Work  mnd 
tracts,  as  well  as  to  contracts  between  landlord  and  tenant  (4)   ^   ^' 
In  an  action  for  work  and  labor,  when  it  is  shewn  that  the  work 
was  commenced  under  a  written  agreement,  the  agreement 
ought  to  be  produced,  and  the  plaintiff  cannot  recover  without 
it  ibr  extras ;  for  the  written  contract  might  be  of  importance  Extns. 
even  with  respect  to  the  extra  work,  as  furnishing  some  evi- 


d.  Wood  V,  Morris,  1 2  East,  237. 
Shearwood  o.  Pearson,  12  East, 
239.    Per  Park,  J.,  6  Bing.  150. 

(1)  Rex  V.  Padstow,  4  B.  &  Ad. 
210.  Fenn  d.  Thomas  v.  Grif- 
fith, 6  Bing.  533.  Fielder  v.  Ray, 
6  BiDg.  332,  where  plaintifT  proved 
a  contract  by  parol,  and  it  was  held 
that  he,  could  not  be  nonsuited  by 
the  defendant  producing  an  un- 
stamped written  agreement.  Per 
littledale.  Reed  t;.  Deene,  7  B.  & 
C.  266.  Stephens  o.  Finney,  8 
Taunt.  327»  where  the  defendant 
had  neglected  to  give  the  plaintiff 
notice  to  produce.  Per  Bayley,  J., 
Rex  V.  Rawden,  8  B.  &  C.  708. 

(2)  Rex  V.  Holy  Trinity,  Hull,  7 
B.  &  C.  611.  Strother  v.  Barr,  5 
Bing.  136,  commented  on  in  Doe 


V.  Harvey,  8  Bing.  241. 

C3)  Doe  o.  Harvey,  8  Bing.  241. 
In  Strother  v.  Barr,  5  Bing.  136, 
the  Court  of  Conmion  Pleas  were 
divided  upon  the  question,  whether, 
in  an  action  for  injury  to  the  re* 
version,  it  is  competent  to  prove 
the  occupier's  holding  by  parol, 
when  he  holds  under  a  written 
agreement.  See  Ck>tterill  9.  Hotby, 
4TB.  &  C.  465. 

(4)  Polices  of  insurance.  Rex  v. 
Gilson,  R.  &  R.  1 38.  Rex  v.  Dovan, 
1  Esp.  127.  The  policies  were  held 
to  be  better  evidence  than  the 
books  of  the  insurance  office.  Re- 
solution of  Committee,  in  an  action 
by  Secretary  Whitford  v.  Tuting, 
10  Bing.  395. 
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dence  between  the  parties  as  to  the  rate,  at  which  the  work 
should  be  paid  for.  With  respect  to  the  Judge,  in  such  a  case, 
looking  at  an  unstamped  agreement,  in  order  to  see,  whether  it 
referred  to  the  items,  claimed  to  be  received  independently  of  it : 
Lord  Tenterden  observed,  that  such  a  practice  would  be  at- 
tended with  too  much  inconyenience.  (1) 

Where,  however,  a  written  communication  or  agreement 
between  parties  is  collateral  to  the  question  in  issue,  it  need^ 
not  be  produced;  as,  where  the  writing  is  a  mere  proposal, 
which  has  not  been  acted  upon,  (S)  or  where,  during  an  em- 
ployment under  a  written  contract,  a  separate  order  is  given 
by  parol,  (3)  or  where  the  action  is  not  in  the  form  of  as- 
sumpsit upon  the  agreement,  but  in  tort  for  the  conversion 
of  it  (4) 


Written  sub- 
stituted erU 
dence* 


The  questions,  usually  occurring  in  practice,  relate  to  the 
reception  of  oral  testimony ;  but  the  principle  of  the  rule  equally 
applies  to  the  substitution  of  testimony  which  is  written.  Thus, 
on  the  trial  of  a  person  charged  with  having  wilfully,  with  in- 
tent to  injure  an  insurance  company,  set  fire  to  a  house,  which 
he  had  insured  at  the  company's  office,  it  was  held  not  allow- 
able to  prove  the  insurance  by  the  books  of  the  company, 
without  giving  the  prisoner  a  regular  notice  to  {uroduoe  the 
policy.  (5) 


(1)  Vincent  v.  CqIc^  M.  k  M.  258. 
Rex.  V.  Pendleton,  15  East,  449. 

(2)  Doe  d.  Bingham  v.  Cart- 
wright,  3  B.  &  A.  326.  Dalieen  o. 
Stark,  4  Esp.  163.  Stevens  v.  Pin- 
ney,  a  Taunt  328.  Hawkins  v, 
Warr,  3  B.  &  C.  698.  Wilson  v. 
Bowie,  1  C.  &  P.  8.  Ramsbottom 
9.  Tunbridge,  2  M.  &  S.  434,  sign- 
ed paper  delivered  by  auctioneer. 
Edgar  v.  Blake,  1  St.  464,  a  proB- 
pectua.  Ingram  b.  Lea,  2  Camp. 
521,  order  for  goods. 

(3)  Reed  v,  Battie,  M.  &  M.  413. 

(4)  See  Bucher  v.  Jarret,  3  B.  & 
P.  143.  Jolly  V.  Taylor,  1  Camp. 
1 43.  Davis  0.  Reynolds,  1  St.  115. 
How  V.  Hall,  14  East,  274.    Doe 


d.  Wood  V.  Morris,  12  East,  237. 
Shearwood  v.  Pearson,  ift.  Per 
Park,  J.,  5  Bing.  150.  Dover  v. 
Mastaer,  5  Esp,  92.  So  where  the 
foundation  of  me  action  is  a  written 
security,  but  the  immediate  de- 
mand is  for  monies  recdred. 
Bayne  o.  Stone,  4  Esp.  13.  See 
Ingram  o.  Lea,  2  Camp.  521.  In 
trover  for  a  written  document,  die 
plaintiff  may  prove  the  description 
of  the  document  by  secondary 
evidence,  though  the  defendant 
offers  to  produce  it.  Whitehead 
9.  Scott,  1  M.  &  Ro.  2. 

(5)  Rex.  9.  Doran,  I  Esp.  127. 
Rex  V.  Qihvoky  R.  &  R.  138. 
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S0|  if  it  should  be  material  for  a  plaintiff,  in  reply  to  the 
case  of  the  defendant,  to  prove  the  contents  of  a  registered 
deed,  which  is  in  the  defendant's  possession,  the  memorial  of 
the  deed  would  not  be  admissible  for  that  purpose,  unless  there 
had  been  previously  a  notice  given  to  the  defendant  to  produce 
the  original ;  (1)  and  numerous  other  examples  occur  to  the 
like  e£fect  The  rule  has  reference  to  the  substitution  of  evi- 
dence, whether  it  be  of  the  same  or  of  inferior  degree.  (S) 

Where  the  law  requires  an  entry  to  be  made  in  a  Court  of  Matter  of 
Justice  of  particular  transactions,  the  official  entry  excludes  all  '^^ 
independent  evidence  of  the  transaction.  Thus,  parol  evi* 
dence  was  held  not  admissible  to  prove  the  taking  of  oaths 
required  by  the  Toleration  Act,  as  the  fact  would  be  recorded 
in  the  Court  where  the  oaths  were  taken.  (3)  In  like  manner, 
parol  evidence  is  not  admissible  of  the  day  on  which  a  cause 
came  on  to  be  tried,  as  it  is  capable  of  proof  by  matter  of  re- 
cord. (4)  Upon  a  question  whether  the  Abbey  de  Sentibus  was 
an  inferor  abbey,  or  not,  Dugdale's  MonasUcon  was  refused, 
because  the  original  record  was  to  be  found  in  the  Augmentation 
Office.  (5)  And  it  has  been  seen  that  even  an  admission  of  a 
party  does  not  supersede  direct  proof  of  matter  of  record,  by 
which  it  is  sought  to  affect  him.  (6) 


Where  an  official  memorandum,  not  strictly  of  record,  b  re-  official  oemo 
quired  by  law  to  be  made,  of  the  particulars  of  any  statement,  ™^"™* 
all  evidence,  in  substitution  of  such  memorandum,  is,  in  ge- 
neral to  be  excluded.  (7)    Thus,  no  parol  evidence  can  be  prw>ner*8  eza. 


muation. 


(1)  Molten,  a.  t.  v.  Harris,  2  Esp. 
648,  and  see  Underhill  o.  Watts, 
3  Esp.  56. 

(2)  It  would  seem  that  there 
were  no  degrees  of  secondary  evi- 
dence. Brown  v.  Woodman,  6  C.  & 
P.  206 ;  but  see  Rex  v.  Caetleton, 
6  T.  R.  236.  B.  N.  P.  264.  liebman 
9.  Pooley,  1  St  167,  that  a  copv  of 
a  copy  is  not  the  beet  seconaary 
evidence. 

(3)  Rex  V.  Uube,  Peake,  131. 
The  same  doctrine  applies  to  the 
proceedings  of  Courts  which  are 
not  of  Record,  and  apparently  to 


the  proceedinj^  of  inferior  Courts, 
of  which  wntten  memorials  are 
preserved,  vide  rtfra,  part  2. 

(4)  Thomas  v.  Ansley,  6  Esp.  80. 
Rex  o.  Page,  ih.  83 ;  and  see  Phi- 
lips's  case,  R.  &  R.  369. 

(6)  Salk.  281. 

(6)  Vide  mpra,  Scott  v,  Clare, 
3  Camp.  236. 

(7)  llie  rule  in  the  cases  about 
to  be  noticed  seems  more  rigid 
than  in  regard  to  the  proceedings 
of  Courts  before  mentioned,  which 
are  allowed  to  be  proved  by  tea- 
mined  copies. 


n 
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given  of  a  prisoner's  confiession  before  a  magistrate,  whilst 
he  is  under  a  charge  of  felonj  or  misdemeanor,  unless  it  be 
first  proved,  that  the  confession  was  not  taken  down  in  writiog, 
pursuant  to  the  provisions  of  the  statute  7  Geo«  4,  c.  64L(I)  It 
will  be  presumed,  until  the  contrary  is  shewn,  that  the  pri- 
soner's examination  has  been  taken  down  in  writing,  in  con- 
formity with  the  statute.  (S)  It  has  been  thought,  in  acme 
cases,  that  after  the  production  of  the  prisoner's  examination 
in  writing,  it  is  competent  to  prove  by  parol  any  thing  which 
the  prisoner  may  have  said  before  the  magistrate,  in  addition  to 
what  appears  in  the  vnritten  examination,  on  the  ground,  ap- 
parently, that^^uch  evidence  is  not  in  substitution  of  any  thing 
which  is  in  writing.  (S)  But  as  such  parol  statements  may 
materially  aflfect  the  written  examination,  and  as  they  axe 
liable  to  considerable  suspicion,  from  the  circumstance  of  their 
not  having  been  taken  down  by  the  magistrate,  they  ought  to 
be  received  with  the  greatest  caution.  (4)  A  written  examina- 
tion will  not  exclude  a  parol  confession,  made  previously  to  the 
prosecutor  or  other  person  than  the  magistrate.  (5) 


Ittforinal  oza- 
mioatioD. 


Where  the  confession  of  a  prisoner  before  a  magistrate  has 
been  taken  down  in  writing,  but  the  written  examinaticm  is  in- 
formal, in  consequence  of  not  being  signed,  or  being  signed  be- 
fore the  evidence  was  concluded,  or  not  being  properly  headed, 
or  from  some  other  cause  of  informality,  there  is  no  longer  any 


(1)  Rex  0.  Halt  cited  in  Rex 
V.  Lambe,  Leach,  635.  1  Hale>  284. 
Rex  V.  Lewis,  6  C.  &  P.  161.  The 
rule  does  not  apply  to  examinations 
before  magistrates  on  summary 
convictions,  which  are  not  required 
to  be  taken  down  in  writing.  Rex 
17.  Edmunds,  6  C.  &  P.  164. 
'  (2)  Rex  V,  Jacobs,  Leach«  349. 
Rex  V,  Hickman,  ib.  Rex  v.  Fisher, 
ib.  Rex  V.  Hall,  $6.  Rex  v.  Fear- 
«  shere,  ib.  B.  N.  P.  298.  Hawk.  c. 
46,  s.  43.  Phillips  t,  Wimbum,  4 
C.  &  P.  273. 

(3)  Rex  V,  Harris,  Mo.  Cr.  Ca. 
338.  See  Rowlimd  v.  Ashby,  R.  & 
M.  231.  In  Rex  v.  Spilsbury,  7  C 
&  P.  188,  parol  evidence  was  given 
of  what  the  prisoner  said  while  the 
witnesses  were  under  examination. 


and  which  was  not  taken  down, 
not  being  part  of  his  defence. 

(4)  In  Rex  V.  Lewis,  6  C.  &  P. 
162,  in  which  Rex  v.  Harris  was 
cited,  Gurney,  B.,  refused  to  re- 
ceive similar  evidence.  In  Rex  «. 
Rivers,  7  G.  &  P.  177,  parol  evi- 
dence was  refused,  but  the  exami- 
nation purported  to  have  been 
sworn,  and  the  magistrate's  signa- 
ture was  held  to  be  coadusive  of 
this  fact  In  Rex  o. Walter,  7  C.& 
P.  267»  the  magistrate  returned 
that  the  prisoner  said,  "  I  decline 
to  say  any  thing."  After  which. 
Lord  Abinffer  refused  to  hear  parol 
eiddence  of  a  confession  made  be- 
fore the  magistrate. 

(5)  Rex  o.  M'Carty,  Macn.  45. 
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ground  for  excluding  parol  evidence ;  for  the  parol  evidence  is  in 
such  cases  adduced,  not  in  substitution  of  the  official  document, 
but  according  to  it's  efiect  at  common  law.  (I)  The  informal 
examination  may,  like  any  other  contemporaneous  document 
not  of  an  official  character,  be  used  to  refresh  the  memory  of  a 
witness  who  was  present.  (S)  This  subject  will  be  more  par- 
ticularly considered  jn  the  second  part  of  the  Work,  in  which 
the  proof  of  examinations  is  treated  of  in  conjunction  with  the 
proof  of  other  written  evidence. 

Although  a  parish  register  is  required  by  Maw  to  be  made  Factofmtr- 
of  all  marriages,  the  fact  of  a  marriage  may  be  proved  by  the 
testimony  of  the  persons  who  were  present  at  it,  or  by  ge- 
neral representation.  (3)    It  will  be  seen,  in  the  second  part 
of  this  Work,  that  various  public  documents  are  of  a  nature  to 


(1)  Vide  infra,  part  2,  Proqf  of 
Beamkuiiums.  Examinations  not 
signed.  Rex  v.  TeHcote,  3  St»  483. 
Foster's  case,  Lewin,  46.  Hirst's 
case,  it.  Rex  v.  Pressly,  6  C.  &  P. 
183.  Not  signed,  but  acknow- 
ledged to  be  true,  Lambe's  case,  2 
Leach,  635.  Not  read  orer,  signed 
with  a  mark,  or  not  signed,  and  not 
proved  to  have  been  read  over  by 
the  magistrate,  or  by  his  clerk. 
Rex  V.  Chappel,  M.  &  Ro.  395 > 
Bex  V.  Richards,  and  Rex  o.  Hope, 
ib,  396,  n.  7  C.  &  P.  136.  Rex 
V.  Taylor,  ib.  138,  n.  Rex  v, 
Foster,  7  C.&  P.  148.  Rex  v.  Read- 
ing, 7  C.&Pr  649.  2Hale,ch.38,ch. 
7,  p.  52,  Infonnsl  heading.  Rex  v. 
Bendy,  6  C  &  P.  148.  Rex  v.  Tar- 
rant, 6  C.  &  P.  182. 

(2)  Layer's  case,  16  HoweU,  214. 
Rex  o.  Tarrant,  6  C.  &  P.  182. 
Rex«.Pre88ly,6C.&P.l83.  Hirst's 
case,  Lewin,  46.  Jones's  case, 
Carr.  13.  Dewherst's  case,  Lewin, 
47.  Rex  V.  BeU  5  C.  &  P.  163, 
where  Rex  v.  Fagg,  4  C.  &  P.  566, 
was  overruled.  A  case  before  Lord 
Lyndhurst,  cited  5  C.  &  P.  164,  n. 
Riex  17.  Reason  and  Tranter,  1  Str. 
499.  Rex  o.  Watkins,  4  C.  &  P. 
550,  n.  Rex  v.  Reed,  1  M.  &  M. 
163.    See  Rex  v.  Lewis,  6  C.  &  P. 


163.  A  confession  written  by  a 
constable,  and  signed  with  the  pri- 
soner's mark,  was  read  by  the  offi- 
cer of  the  Court,  4  C.  &  P.  548.  It 
would  seem  that  in  Lambe's  case, 
2  Leach,  625,  the  examination, 
which  was  read  over  to  the  prisoner 
and  acknowledged  by  him  to  be 
true,  but  was  not  signed,  and  was 
afterwards  allowed  to  be  read  by 
the  officer  of  the  Court,  was  not 
received  on  the  ground  of  it's  being 
an  official  document.  It  has,  how- 
ever, been  frequently  so  considered. 
See  Thomas's  case,  ib, 

(3)  Evans  o.  Morgan,  2  Cr.  &  J. 
453.  B.  N.  P.  247.  Allison's  case, 
R.  &  R.  109.  Burt  v.  Barlow, 
Dong.  172.  Rex  v.  St  Devereux, 
1  Bl.  367.  Read  v.  Passer,  Peake, 
305.  Nor  is  the  evidence  of  the 
attesting  witness  required  to  prove 
the  handwriting  of  the  parties  in 
the  register,  Doug.  174.  But  an 
entry  of  a  marriage  in  a  day-book 
is  not  admissible  in  evidence,  if  the 
entry  has  been  afterwards  made  in 
the  register.  May  o.  May,  Str. 
1073,  and  see  Doe  d.  Warren  o. 
Bray,  8  B.  &  C.  813.  The  register 
is  not  of  a  Judicial  nature,  and  re- 
lates to  a  fact,  and  not  to  expres- 
sions merely. 


448 


Secondary  Emdaice. 


[Ch-  19, 


exclude  independent  evidence,  whilsft  others  do  not  produoe 
this  efiect* 


Living 
not 


ingoe: 
proda 


rson 
need. 


The  substitution  of  the  hearsay  of  a  person,  not  jHrodnced,  as 
a  witness,  in  the  place  of  his  testimony,  fidls  obviottsly  within  the 
principle  of  the  rule  under  consideration.  It  has  been  seen, 
that  even  in  cases  where  hearsay  evidence  is  admissible,  it  is  re- 
quired, in  deference  to  the  rule  which  excludes  secondary  efi- 
dence,  that  it  should  be  shewn  that  the  person,  whose  hearsay 
is  adduced,  is  deceased.  In  like  manner,  it  will  be  seen,  that 
depositions  are  tiot  receivable,  whilst  the  parties  who  made 
them  are  alive,  or  at  least  producible  for  the  purpose  of 
giving  evidence.  (I) 


AdmiMions  by 
living  persons. 


The  evidence  of  the  admissions  of  living  persons  may  be 
considered,  in  many  instances,  rather  as  not  falling  within  die 
rule,  than  as  exceptions  to  it.  In  many  cases,  iq  which  it 
would  be  competent  to  call  as  witnesses  the  persons  making  ad- 
missions as  witnesses,  and  where,  though  diey  have  the  o{Mion  to 
give  evidence  or  not,  no  objection  might  be  made  by  them,  the 
evidence  of  the  admission  would  generally  not  be  superseded 
in  it's  effect,  by  the  testimony  of  the  person  who  made  it 
The  admissibility  of  a  parol  admission  of  the  contents  of  a 
written  document  stands  upon  a  different  footing,  and  cannot 
be  considered  as  completely  settled  by  the  authorities.  (2)  In 
other  cases,  the  admissions,  though  in  the  nature  of  substitu- 
tionary evidence,  appear  receivable  on  the  ground  that  a  per- 
son's own  expressions  and  actions  ought  to  be  allowed,  as 
against  himself,  to  raise  3,primdfacie  presumption  of  the  truth 
of  facts  which  those  expressions  and  actions  imply. 


(I)  See  ii^ra,  part  3^  JStPomtiM- 
tion  of  WitnesseSf  as  to  the  neces- 
sity of  interrogating^  a  witness,  as 
to  his  acts  and  declarations  pre- 
viously to  calling  other  witnesses 
to  discredit  him.  As  to  the  causes  of 
absence,  which  are  eauivalent  to  the 
death  of  witnesses  tor  the  present 
purpose,  9tcfeti{/^a,  part  2.  To  prove 
damage  in  discontinuing  trade,  the 


customers  must  be  called  to  gi?e 
evidence  of  their  motives.*  TeU[  r. 
Parsons,  2  C.  &  P.  201.  With  le- 
spect  to  answers  made  to  inqniries, 
see  Rex  v.  Denis,  7  B.  &  u.  681. 
Rex  o.  Morton,  4  M.  &  S.  4S.  Rex 
V.  Castleton,  6  T.  R.  236. 

(2)  Videstqn-a,  *' Admi$9iim»,*'  As 
to  the  admission  of  marriage  super- 
seding direct  proof  of  it    Jb. 
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Tke  rale  sqppKes  not  only  to  the  evidence  produced  in  a  Refreshing 
cause,  but  also  to  such  writings  as  a  witness  may  use  to  refresh  °^«™<»>7* 
his  memory ;  and  therefore,  where  a  contemporaneous  entry 
has  been  made,  it  seems  that  a  copy  of  such  entry  made  at  a 
subsequent  period  is  not  admissible  for  the  purpose  of  refresh- 
ing a  witness's  memory.  (1) 

It  is  an  established  rule,  that  where  there  are  duplicate  origi- 
nals, all  the  originals  must  be  accounted  for,  before  secondary 
evidence  can  be  given  of  any  one.  (2) 

Where  a  writing  is  not  the  fact  itself  to  be  proved,  and  not  Writing  not 
made  an  appropriate  instrument  of  evidence  by  private  com-  J^cncef  ^" 
pact,  nor  required  by  law,  there  is  no  ground  for  it's  ex- 
cluding oral  or  other  evidence.  It  often  happens  that  an  oral 
communication  is  accompanied  by  one  in  writing  to  the  same 
effect,  yet  the  oral  communication  may  be  received,  provided  it 
be  not  adduced  to  prove  the  contents  of  the  writing  and  in 
substitution  of  it,  but  as  independent  evidence.  Thus,  the 
payment  of  money  may  be  proved  by  oral  evidence,  though  a 
receipt  be  taken.  (3)  Where  there  is  both  a  verbal  and  written 
notice  to  deliver  up  property,  it  is  not  necessary  that  the  writ- 
ten notice  should  be  produced.  (4) 


Where  a  written  statement  cannot  be  received  on  the  ground 
of  it's  being  in  the  nature  of  hearsay  evidence,  or  for  want  of  a 
stamp,  there  is  still  less  reason  for  prohibiting  the  substance  of 
•it  from  being  proved  by  independent  testimony.     Thus  it  has 


(1)  Per  Patteeon,  J.,  in  Burton 
9.  Plummer,  2  A.  &  £.  344.  Jones 
V.  Stroud»  2  C.  &  P.  196.  Doe  v. 
Perkins,  3  T.  R,  749. 

(2)  Per  Parke,  B.,  in  Alwin  v. 
Fumival,  1  Cr.  M.  &  R.  292. 

(3)  Rambert  v,  Cohen,  4  Esp.  213. 

(4)  Smith  9.  Young,  1  Camp. 
439.  It  has  been  held,  that  a  wit- 
ness, on  crots-examinatioD,  may 
admit  not  having  mentioned  a  fact 
in  an  examination  before  commis- 
aioners  of  bankrupt,  but  that  he 
might  ask  for  the  written  examina- 
tion if  he  chose.  Ridley  v.  Gyde, 
I  M.  &  Ro.  197-  As  to  dying  decla- 


rations taken  down  in  writing,  R.  r. 
Gray,  7  C.  &  P.  231,  ru2ett|/Va,  that 
a  confession  taken  down  by  a  con- 
stable, and  signed  by  a  prisoner,  is  to 
be  reaid  by  the  officer  of  the  Court, 
not  so  an  informal  examination  be- 
fore a  magistrate  though  signed. 
Where  a  writing  is  signed  by  the 
party  to  be  affected  by  it,  it  would 
seem  that  although  the  writing  was 
a  thing  itself  to  be  proved,  and  not 
merely  evidence,  yet  that  a  previous 
or  contemporaneous  oral  dediara- 
tion  would  not  necessarily  be  ex- 
cluded, where  it  is  not  in  substitu- 
tion of  the  written  evidence. 
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been  seen,  an  informal  examination  taken  before  a  mapstrate 
will  not  exclude  oral  evidence  of  what  a  prisoner  has  staled. 
For  although  the  witness  is  allowed  to  refresh  his  memory  by 
reading  the  examination,  he  is  supposed,  in  notion  of  law  at 
least,  to  speak  from  his  memory  independently  of  the  written 
paper.  Where  a  witness  read  over  to  the  defendant  an  ac- 
count in  writing,  which  was  signed  by  the  defendant,  but 
which  could  not  be  used  in  evidence  for  want  of  a  receipt 
stamp,  the  witness  was  allowed  to  refresh  his  memory  by  the 
inspection  of  the  account,  and  to  prove  that  he  called  over  th^ 
items  to  the  defendant,  and  that  the  defendant  admitted  them 
to  be  correct  (1)  In  the  same  manner,  what  a  par^  says  ad- 
mitting a  debt  is  evidence,  notwithstanding  the  promiae  to  pay 
is  reduced  into  writing.  (2) 


RetolutioiiB  at 
a  m«eting. 


Paper  delhrer- 
prisoDer. 


raper 
ed  by 


iDscriptions. 


In  the  prosecution  of  Hunt  for  a  conspiracy,  (3)  the  Court 
of  King's  Bench  determined,  that  a  paper,  which  had  been  de- 
livered by  the  defendant  to  a  person  present  at  a  meeting,  as 
a  copy  of  certain  resolutions  about  to  be  proposed  and  read, 
and  which  was  proved  to  correspond  with  the  resolutions  after- 
wards proposed,  was  properly  received  at  the  trial  as  evidence 
of  those  resolutions ;  without  proof  of  any  previous  notice  to 
the  defendant  to  produce  the  paper  from  which  the  resolutions 
were  supposed  to  be  read.  This  paper  was  considered,  as 
against  the  party  himself  to  whom  it  applied,  to  be  fidly  as 
good  evidence  as  any  that  could  be  produced.  In  the  same 
case,  (4)  the  Court  of  King's  Bench  held,  that  inscriptions  on 
flags  and  banners,  which  had  been  exhibited  to  public  view, 
might  be  proved  by  eye  witnesses,  speaking  to  what  they  had 
seen  on  the  occasion ;  and  though  it  appeared  that  the  flags 
had  been  seized  and  taken  away  by  police  officers,  (so  that 
they  might  have  been  produced,)  the  evidence  was  not  consi- 
dered on  this  account  to  be  less  competent ;  such  inscriptions 


(I)  Jacob  o.  Lendsay,  i  East, 
461 ;  and  see  Dalison  v.  Staik,  4 
Esp.  163.  In  Maugham  v.  Hub- 
bard, 8  B.  &  C.  14,  a  witness  called 
to  prove  the  payment  of  money 
was  allowed  to  refresh  his  memory 
by  an  unstamped  receipt  signed 
by  himself. 


(2)  Singleton  o.  Barrett,  2  C.  & 
J.  369. 

(3)  Rex  9.  Hunt,  3  Bam.  &  Aid. 
568, 572.  See  also  Watson's  case, 
32  Howell's  St.  Tr.  68, 83, 256, 257. 

(4)  Rex  17.  Hunt,  3  Bam.  &  Aid. 
574. 
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are,  as  the  Lord  Chief  Justice  observed,  the  public  expressions 
of  the  sentiments  of  those  who  bear  them,  and  have  rather  the 
character  of  speeches  than  of  writings.  It  may  be  observed, 
that  the  oral  testimony  was  in  this  case  adduced  for  the  ex- 
press purpose  of  representing  accurately  the  contents  of  the 
writing,  and  therefore  might  seem  to  fall  directly  within  the 
principle  which  excludes  secondary  evidence. 

Whether  resolutions,  which  have  been  proposed  at  public  Resolutions 

react,  proved  by 

meetings,  may  be  primarily  proved  by  the  parol  evidence  of  parol. 
witnesses,  when  the  person  proposing  the  resolutions  appeared 
to  read  them  from  a  written  paper,  was  a  point  much  discussed 
in  the  prosecution  of  Dr.  Sheridan  and  Kirwan,  in  Ireland,  (1) 
who  were  tried  for  an  ofience  against  the* Irish  Convention 
Act  The  indictment  began  with  averring  that  divers  persons 
had  assembled  together,  and  intending  to  procure  the  appoint- 
ment of  a  committee  of  persons,  (of  a  particular  description, 
and  for  a  specific  object,)  entered  into  certain  resolutions  re- 
specting such  committee,  the  purport  and  efiect  of  which  reso- 
lutions were  set  out  at  length ;  the  indictment  then  proceeded 
to  charge  Dr.  Sheridan  with  certain  acts  done  by  him  for  the 
purpose  of  assisting  in  forming  such  committee,  and  for  carry- 
ing into  eiSect  the  resolutions  before-mentioned.  To  prove 
the  first  averment,  the  counsel  for  the  prosecution  called  a 
witness,  who  stated,  that  at  a  general  meeting  (at  which  it 
was  admitted  the  defendants  were  not  present,)  the  secretary 
of  the  meeting  proposed  a  resolution,  and  read  it  from  a  paper. 
The  proposition  was  seconded;  the  secretary  then  handed  the 
paper  to  the  chairman,  and  the  chairman  read  it.  The  witness 
was  then  asked,  '*  What  was  the  resolution  ?**  This  question  was 
objected  to,  on  the  ground,  that  the  absence  of  the  writing 
itself  should  be  accounted  for,  before  any  parol  evidence  of  it*s 
contents  could  be  received.  After  a  very  full  argument,  a 
majority  of  the  Court  were  of  opinion,  that  this  was  not  a  case 
to  which  the  distinction  between  primary  and  secondary  evi- 

(1)  181 K    31   HoweU's  St.  Tr.  originals,  and  are  evidence  a^nst 

672,  and  see  Rex  v.  Moors,  6  East,  a  person  who  adopts  the  prmting 

420,  n.    In  the  case  of  printed  by  taking  away  copies,  Watson's 

documents,  all  the  impressions  are  case,  2  St.  130. 
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dence  was  strictly  applicable.    That  the  proposed  evidence 
was  intended  to  shew,  not  what  the  paper  contained,  hot  what 
one  person  proposed  and  what  the  meeting  adopted ;  in  short, 
to  prove  the  transactions  and  the  general  conduct  of  the  as- 
sembly ;  and  that  such  evidence  could  not  be  rejected,  because 
some  person  present  took  notes  of  what  passed.    The  form  in 
which  the  argument  was  presented  by  the  Solicitor  General, 
was  more  striking  : — "  A  number  of  persons,"  he  said,  "  assem- 
ble and  confer  together — they  agree  to  a  certain  resolution.  If 
it  be  necessary  to  prove  such  a  transaction  in  a  criminal  trial, 
would  the  prosecutor  be  bound  to  produce  the  resohitioo  m 
writing  ?     Would  the  prosecutor  be  bound  by  the  manner  in 
which  it  was  taken  down  by  one  of  the  confederates?    If  the 
paper,  supposed  to  contain  the  resolution,  were  produced, 
would  that  preclude  the  prosecutor  from  giving  evidence  of 
other  maitters  which  took  place?    Or  suppose,  further,  that 
the  matter  were  reduced  to  writing  in  such  a  way  as  to  avoid 
a  criminal  imputation,  although  every  sentence  of.the  debate  or 
conversation  were  criminal,  would  the  prosecutor  be  bound  by 
the  former,  and  precluded  from  giving  evidence  of  the  latter  t'' 


ExceptioM. 
Records. 


Entry  in  pnb- 
lie  boolu; 


Some  exiieptions  to  the  rule  excluding  secondary  evidence  re- 
quire to  be  noticed.  Where  it  is  necessary  to  prove  the  contents  of 
any  record,  or  of  proceedings  of  a  Court  of  Justice,  or  or  of  entries 
in  Court  Rolls,  or  in  public  books  or  registers,  it  is  sufficient  to 
produce  an  examined  copy.  (1)  This  is  on  a  principle  of  ge- 
neral convenience,  and  because  it  is  apparent,  that  if  the  con- 
tents were  misrepresented,  there  would  be  obvious  means  of 
exposing  the  fraud  or  error.  (S) 


Proofof public       It  is  not,  in  general,  necessary  to  prove  the  written  appoint* 
^  ^^^'  ments  of  public  officers ;  for  this  would  be  attended  with  gene- 

ral inconvenience,  and  a  strong  presumption  arises  from  the 


(1)  Vide  ii^a,  part  2.  This  doc- 
trine would  seem  not  to  apply  to 
the  case  of  every  official  memoran- 
dum,  nnd  perhaps  not  to  every 
species  of  pnblic  record;  but  it 
appears  to  embrace  the  proceed- 
ings of  all  Courts,  whether  supe* 


nor  or  inferior,  and  whether  of 
record  or  not.  It  will  be  seen  that 
the  like  documents  may  somedmes 
b€  proved  bv  office  copy,  or  copy 
by  authorized  officer. 

(2)  Vide,  part  2,  proof  of  jndi- 
cisd  and  other  public  documents. 
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exercise  of  a  public  o£Sce»  that  the  appointment  to  it  is  valid.  (I) 
The  cases  upon  this  subject  sometimes  appear  to  be  governed 
by  the  doctrine  of  admissions^  but  it  will  be  seen,  by  the  ex- 
agaples,  that  the  exception  is  of  a  more  extensive  nature.     In 
the  case  of  all  peace-officers,  justices  of  the  peace,  constables,  2.  Proof  of 
&c.  it  is  sufficient  to  prove,  that  they  acted  in  these  characters,  ^" 
without  producing  their  appointments.  (^)     And  in  the  case  of  Revenue 
officers  of  any  brai|ch  of  the  revenue,  where  the  question  is  ^  ^^^' 
whether  they  are  such,  proof  of  being  reputed  to  be  so,  or  of 
having  exercised  the  office,  is  good  evidence  of  the  fact,  on 
any  indictment,  information,  action,  or  prosecution.  (3)     On  an 
indictment  for  perjury,'  committed  by  the  defendant  before  a 
surrogate  in  an  Ecclesiastical  Court,  proof  that  the  person,  Sunogate. 
.  who  administered  the  oath,  acted  as  surrogate,  has  been  held 
to  be  sufficient  primd  ^acie  evidence  of  his  appointment  and 
authority.  (4)     On  a  like  indictment,  an  affidavit,  purporting 
to  be  sworn  before  a  public  commissioner,  was  held  admissible, 

■ 

without  proof  of  the  commission,  on  the  ground  that  a  com- 
missioner for  taking  affidavits  was  a  person  acting  as  a  public 
officer.  (5)  And  proof  of  a  person's  acting  as  under-sheriff  is  Under-sheriff, 
sufficient  proof  of  his  authority  to  do  any  act  necessary  in  the 
course  of  the  office ;  as,  for  instance,  to  make  an  assignment 
of  a  lease,  under  an  execution,  in  the  name  of  the  sheriff.  (6) 
The  like  proof  was  held  sufficient  on  the  part  of  a  plaintiff  of  Vestry-clerk. 
his  being  vestry-clerk ;  and  the  rule  was  said  to  extend  to  all 
public  officers.  (7) 


(1)  The  rule  has  been  held,  in 
Eauity,  not  to  apply  to  a  tithe- 
collector,  as  acting  under  a  private 
authority.  Short  v.  Lee,  2  Jac.  & 
W.  468.  Nor  to  assignees  of  a 
bankrupt,  Pasmore  r.  Bromsfield, 
1  Stark.  Ca.  296.  As  to  the  agency 
of  a  person  siffning  notes  for  the 
Bank^  Rexo.  Bigg,  3P.Wm8.427. 
In  Rez  17.  Jones,  2  Camp.  131.  A 
letter  purporting  to  come  from  the 
Lords  of  the  Treasury  was  read, 
the  only  evidence  of  their  acting 
being  the  letter  in  (]^uestion. 
4^2)  By  BuUer,  J.,  m  Berryman  v. 
Wise,  4  T.  R.  366.  By  the  opinion 
of  all  the  Judges  in  the  case  of  the 
Gordons,  tried  for  murder  in  1789, 
Leach*8  Cr.  C.  585.  Rex  v.  Shelley, . 


381,  n. 

(3)  St.  26  Geo.  III.  c.  17,  s.  13, 
St.  26  Geo.  III.  c.  82,  s.  6 ;  and  see 
St.  1 1  Geo.  I.  c.  30,  8.  32. 

(4)  Rex  17.  Verelst,  3  Camp.  432. 
Rex  17.  Creswell,  Lond.  Sitt.  after 
Mich.  1816,  S.  P. 

(5)  Rex  V.  Howard,  I  M.  &  Ro. 

187. 

(6)  Doe  dem.  James  v.  Brawn, 
5  Barn.  &  Aid.  243. 

(7)  M'Gahey  17.  Alston,  2  M.  & 
Wei.  211.  The  same  has  been 
held  by  Lord  Tenterden,  as  to  a 
clerk  of  trustees  under  a  turnpike 
act.  The  rule  would  seem  to  pre- 
vail even  in  actions  for  libel.  Per 
Parke,  B.,  ib.  209.  Per  Tindal,  Ch. 
J.,  in  Cannel  v.   Curtis,  2  Bing. 
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Voluminous 
facts. 


The  rule  of  exclusion  has  been  relaxed  in  some  cases  where  the 
evidence  is  the  result  of  voluminous  fiusts,  or  of  the  inspection  of 
many  books  or  papersi  the  examination  of  which  conlS  not  conve- 
niently take'place  in  Court*  Thus  a  witness  may  be  asked  as  to  a 
practice  of  accepting  bills  drawn  in  a  particular  manner,  with- 
out producing  the  bilk.  (1)  In  this  case  Lord  Ellenborough 
observed,  that  parol  evidence  mij^t  be  received  oi  one  un- 
varied mode  of  dealing  between  parties  by  means  of  bills 
of  exchange ;  but  that  if  the  mode  of  dealing  varied,  the 
bills  must  be  produced.  So  a  witness  may  give  evidence  of  a 
general  balance  of  accounts.  (S)  A  witness  may  be  interro- 
gated as  to  his  examination  of  old  records,  and  may  state  that 
they  correspond  in  substance  with  a  particular  record  whidi 
has  been  read,  without  going  through  the  whole  in  detail, 
subject  however  to  a  full  cross-examination.  (3)  Where  the 
question  is  as  to  the  solvency  bf  a  party  at  a  particular  tioie, 
a  witness  may  speak  to  the  general  result  of  his  inquiries, 
as  derived  by  the  accounts  rendered  by  a  bankrupt  of  hb 
affidrs.  (4) 


Vmrt  dire. 


Notices. 


It  has  been  already  noticed,  that  the  rule  is  not  in  general  en- 
forced upon  examinations  on  the  voire  dire^  owing  to  the  pecu- 
liar circumstances  under  which  those  examinations  take  place; 
but  that  it  prevails  where  an  inquiry  is  made  for  the  purpose  of 
disqualifying  a  witness  on  the  ground  of  infiuny,  in  consequence 
of  a  previous  conviction,  which  is  capable  of  being  proved  by 
matter  of  record.  Notices  of  the  dishonor  of  bills,  notices 
to  quit,  and  attorney's  bills  of  charge  delivered  under  the 
statute,  may  be  proved  by  secondary  evidence,  without  giving 
a  notice  to  produce  or  shewing  the  loss  of  the  original  evi- 
dence. (5) 


N.  C.  234.  For  the  cases,  where 
the  acting  in  a  particular  capacity 
is  proof  against  a  party  by  way  of 
admission,  vide  nmra,  p.  369. 

(1)  Spencer  v.  Billing,  3  Camp. 
310. 

(2)  Roberts  v.  Doxen,  Peake,  83. 
In  Fumess  o.  Cope,  5  Bing.  114, 
a  bankrupt's  ledger  was  received, 
to  prove  that  a  person  had  no  funds 
in  the  bank,  without  calling  the 


clerks  who  made  the  entries. 

(3)  Rowe  9.  BrsAton,  3  M.  &  R. 
212. 

(4)  Assignees  of  Meyer  o.  Sef- 
ton»  2  St.  274.  It  was  omerved  by 
Holroyd,  J.,  that  the  Uke  evidence 
had  been  received  by  Lord  Kenyon, 
as  from  the  nature  of  the  case,  suck 
an  inquiry  could  not  be  made  in 
Court. 

(5)  Notice, of  dishonor,  Kine  p. 
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Where  the  prodiictioii  of  evidence  indicates  the  existence  prigioal  evi- 

*^  .     ,    .  dence  not 

of  othor  evidence  of  a  more  original  character,  still  if  it  can  be  available. 
shewn  that  the  better  evidence  is  not  attainable,  the  principle 
of  the  rule  will  not  apply.  (1)  With  respect  to  the  proof  of  MiMiog  docu- 
documents,  it  is,  in  general,  permitted  to  give  secondary  evidence 
of  them,  where  they  are  destroyed  or  lost,  or  where  they  are 
in  the  possession  of  an  adversary  who  refuses  to  produce  them, 
or  are  not  available,  in  consequence  of  some  reason  of  public 
policy,  or  of  consideration  for  the  interests  of  witnesses.  This 
subject  involves  several  subordinate  questions  of  great  practical 
importance,  as,  for  example,  the  necessary  search  after  docu- 
ments, and  the  due  notice  to  produce  them;  which  will  be  more 
particularly  considered  in  treating  of  written  evidence. 


With  respect  to  the  case  where  the  more  original  evidence  Aboent  wit- 
consists  in  the  testimony  of  an  individual,  the  practical  questions 
chiefly  occur  in  regard  to  the  absence  of  attesting  witnesses,  or 
of  persons  who  have  made  depositions.  Where  there  is  not 
sufficient  proof  that  the  parties  are  dead,  some  difficulty  often 
arises  as  to  whether  any,  and  what,  causes  of  absence  shall 
be  sufficient  to  allow  of  the  admission  of  secondary  evidence. 
The  search  after  absent  witnesses  is  another  point  of  con- 
siderable practical  importance.  These  matters  will  be  more 
particularly  considered  in  treating  of  written  evidence,  in  which 
part  of  the  work  it  will  also  be  more  convenient  to  examine  the 
cases  where  the  proof  of  documents  by  attesting  witnesses 
may  be  dispensed  with,  fi'om  various  other  causes,  besides  that 
of  not  being  able  to  procure  their  attendance.  It  may  be  pro- 
per, however,  to  observe  in  this  place,  that  where  it  is  proposed 
to  discredit  a  witness,  in  which  case  it  is  proper  to  give  him  an 
opportunity  of  explaining  his  own  acts  and  declarations  previous 


Beaumont,  3  Br.  &  B.  388.  At- 
tome/s  bill.  Colling  v.  Treweek, 
6  B.  &  C.  395.  It  is  not  necessary 
that  sucb  notiGes  should  be  proved 
by  duplicate  originals,  or  contem- 
porary copies,  lb.  Ackland  v. 
Pearce,  2  Camp.  601.  If  a  notice 
to  quit  be  attested,  the  attesting 
witness  must  be  called.  Doe  v. 
thimford,  2  M.  &  S.  62.     Such 


notices  are  usually  proved  by  du- 
plicate originals,  or,  at  least,  by 
examined  copies. 

(1)  Inscriptions  on  walls  and 
fixed  tables  do  not  admit  of  beinff 
proved,  otherwise  than  by  second 
ary  evidence.  Doe  d.  Coyle  v.  Cole, 
6  C.  &  P.  360.  Rex  o.  Fursey,  6 
C.  &P.  81. 
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to  proTing  them  by  other  witnesses,  (such  inquiry  not  being 
irrelevant  to  the  issue,)  it  is  necessary  to  examine  the  witness 
sought  to  be  discredited  as  to  these  matters,  in  the  first  instance, 
notwithstanding  his  answers  would  tend  to  criminate  himself.  (1) 

Where  original  evidence  is  not  available,  many  questions 
have  arisen,  as  to  what  shall  be  deemed  sufficient  secondarj 
evidence.  These  questions  usually  occur  in  the  proof  of  docu- 
ments, and  will  therefore  be  more  conveniently  treated  of  in 
the  second  part  of  the  work.  (S) 


CHAPTER  XX. 


ON    PRESUMPTIVE   EVIDENCE. 


JlN  the  preceding  chapters  we  have  considered  the  various 
rules  for  the  exclusion  of  evidence :  we  now  proceed  to  treat 
more  particularly  of  the  quality  of  evidence.  Where  a  &ct  is 
not  of  a  nature  of  which  a  Court  will  take  judicial  cognizance, 
it  is  sometimes  proved  by  the  immediate  inspection  of  a  jury, 
but  more  frequently  by  the  actual  witnesses  of  it,  and  occasion- 
ally, under  the  limitations  which  we  have  noticed,  by  hearsay 
or  secondary  evidence.  It  is  proposed,  in  the  present  chapter, 
to  treat  of  the  quality  of  the  evidence  in  cases  where  the  facts,  to 
be  proved  by  any  of  the  above  means,  are  not  the  precise  &ct8  in 
issue,  but  where  the  jury  arrives  at  a  conclusion,  upon  the 
points  submitted  to  them,  by  an  act  of  reasoning.  The  evidence 
in  such  cases  is  said  to  be  presumptive.  In  the  first  section  will 


(1)  The  Queen's  case,  2  Br.  & 
B.  313.  See  Edmunstone  v.  Webb, 
3  Esp.  244.  Vide  infra,  part  3, 
Examination  of  Witnesses. 

(2)  To  the  same  part  of  the  work 
belong  the  questions,  whether  par- 
ticular documeats  are  the  best,  or 
secondary  evidence.  A  counter- 
part is  original  evidence,  Burleigh 
V.  Stibbs,  4  T.  R.  465.  Roe  v. 
Davis,  7  East,  363.    Paul  v.  Meek, 


2  Y.  &  J.  116.  A  machine  not  co- 
py, Nodin  9.  Muiray^  3  Camp,  228. 
Rex  17.  Watson,  2  St.  129.  n.  Dt 
Beringer*s  case,  ib,  Holland  p. 
Reeves,  7  C.  &  P.  36.  As  to  post- 
marks and  marks  of  double  post- 
age, Rex  V.  Plumer,  R.  &  R.  264. 
As  to  duplicate  originals,  see  per 
Bayley,  J.,  in  Colling  v.  Treweek, 
6  B.  &  C.  398. 
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be  considered  the  presumptions  of  ordinary  occurrence^  which 
are  usually  made  by  Courts  and  juries ;  and  in  the  second,  the 
relevancy  of  presumptions  will  be  treated  of. 


Section  I. 

Presumptions  made  by  Courts  and  Juries. 


u 


A  {nresumption  of  fact/  says  Lord  Tenterden  (1)  "  is,  pro-* 
perly,  an  inference  of  that  fact  from  other  facts  that  are  known ; 
it  is  an  ctct  of  reasoning.  It  is  chiefly  in  those  instances,  where  a 
sanction  has  been  given  by  the  Judges,  to  inferences,  which  a  jury 
are  to  draw  in  particular  cases,  and  which  are  called  presump- 
tions of  lawy  that  presumptive  evidence  becomes  a  subject  of  legal 
science;  nevertheless  it  may  be  useful  to  advert  to  some  authorities 
respecting  presumptions  in  general,  whether  of  fact  or  of  law.** 

In  drawing  an  inference  from  facts  proved,  regard  must  Means  of  ex- 
always  be  had  to  the  facility  that  appears  to  be  aflbrded  for  ^  *°*  ^^' 
explanation  or  contradiction.  No  person  is  to  be  required  to 
explain  or  contradict,  until  enough  has  been  proved  to  war- 
rant a  reasonable  conclusion  against  him  in  the  absence  of 
explanation  or  contradiction;  but  when  such  proof  has  been 
given,  and  the  nature  of  the  case  is  such  as  to  admit  of  ex^ 
planation  or  contradiction,  human  reason  cannot  do  otherwise 
than  adopt  the  conclusion  to  which  the  proof  tends,  if  no  ex- 
planation or  contradiction  is  offered.  (2) 

•  Lord  Stowell  observes,  that  when  a  criminal  fSau;t  is  ascer-  Corpw  tUiietu 
tained,  presumptive  proof  may  be  taken  to  shew  who  did  it,  in 
order  to  fix  the  criminal,  having  then  an  actual  corpus  delicti;  but 
to  take  presumptions,  in  order  to  swell  an  equivocal  and  am- 
biguous fact  into  a  criminal  fact,  is  an  entire  misapplication  of 
the  doctrine  of  presumptions.  (3)  However,  on  proper  occasions, 
the  same  learned  Judge  was  accustomed  to  resort  to  presumptive 

(1)  In  Rex  V.  Bordett,  4  B.  &  A.  Rep.  105.    And  see  the  observa^ 
161.  tions  of  Lord  Tenterden,  in  Rex  v. 

(2)  Per  Lord  Tenterden,  in  Rex  Burdett,  4  B.  &  A.  462,  as  to  the 
r.  Burdett,  4  B.  &  A.  162.  proof  of  the  corpus  delicti', 

(3)  Evans  r.  Evans,  1  Hagg.  Con. 
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evidence  for  the  purpose  of  testing  the  truth  of  poBitive  ter 
timony,  espedally  that  presumption  which  arises  from  the 
conduct  of  the  parties  at  the  time  of  a  transaction,  the  m- 
dentia  rei  as  he  was  used  to  call  it,  and'  which  will  geoersliy  be 
found  to  lead  to  a  conchision  incompatible  with  direct  testi- 
mony, where  such  testimony  is  invented  or  exaggerated.  (1) 


Fraud. 


Where  it  appears  that  on  one  side  there  has  been  forgery 
or  fraud  in  some  material  parts  of  the  evidence,  and  they  are 
discovered  to  be  the  contrivance  of  a  party  to  the  proceeding, 
it  affi>rd8  a  presumption  against  the  whole  of  the  evidence  on 
that  side  of  the  question,  and  has  the  effect  of  gaining  a  more 
ready  admission  to  the  evidence  of  the  other  party.  (2) 


Direct  and 

circumstantial 

evidence. 


With  respect  to  the  comparative  weight  due  to  direct  and 
presumptive  evidence,  it  has  been  said,  that  circumstances  are 
in  many  cases  of  greater  force  and  more  to  be  depended  on 
than  the  testimony  of  living  witnesses :  inasmuch  as  witnesBes 
may  either  be  mistaken  themselves,  or  wickedly  intend  to  de- 
ceive others,  whereas  circumstances  and  presumptions  naturally 
and  necessarily  arising  out  of  a  given  fact  cannot  lie.  (S)  It 
may  be  observed,  that  it  is  generally  the  property  of  circum- 
stantial evidence  to  bring  a  more  extensive  assemblage  of  &cta 
under  the  cognizance  of  a  jury,  and  to  requirea  greater  number  of 
witnesses  than  where  the  evidence  is  direct,  whereby  such  circum- 
stantial evidence  is  more  capable  of  being  disproved  if  untrue.  (4) 


On  the  other  hand,  it  may  be  observed,  that  circumstantial 


(1)  Evans  17.  Evans,  1  Hagg.  Con. 
Rep.  105, 112.  See  Lord  Stowell'8 
observationB  on  the  circumstantial 
evidence  leading  to  the  presump- 
tion of  the  fact  of  adultery,  whicn, 
he  observes,  id  rarely  proved  by 
direct  tes^mony,  Loveden  v.  Love- 
den,  Hagg.  Con.  Rep.  vol.  ii^age 
2.  Cadogan  o.  Cadogan,  2  Gfagg. 
4,  n.  Chambers  v.  Chambers,  1 
Hagg.  444.  Williams  v,  Williams, 
ib.  294.  Elwes  v.  Elwes,  ib.  277- 
Hanmiertono.  Hammerton,  2  Hagg. 
2  Ser.  14. 

(2)  See  Mr.  A.  Stuart's  Letters 
to  Lord  Mansfield,  upon  the  Doug- 


las case. 

(3)  Charge  of  Ifoantenoy,  B., 
in  the  great  cause  of  AnnesUjfv- 
Lord  Anglesea,  and  the  opinion 
quoted  bv  him,  t6.  9  St  Tr.  426, 
17  HoweU,  1430.  It  was  saicL  the 
presumptions  in  that  case,  ariang 
from  kidnapping,  and  the  prosecs- 
tion  for  murder,  were  stronger  than 
the  evidence  of  a  thousand  wit- 
nesses. 

(4)  See  the  observations  of  Mr. 
Bentham,  on  the  probative  force  of 
circimistantial  evidence.  Rationale 
of  Judicial  Evidence,  vol.  iii.  p.  251. 
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evidence  ought  to  be  acted  on  with  great  caution,  espedalty 
where  an  anxiety  is  naturally  felt  for  the  detection  of  great 
crimes.  This  anxiety  often  leads  witnesses  to  mistake  or 
exaggerate  fiicts,  and  juries  to  draw  rash  inferences ;  there  is 
also  a  kind  of  pride  or  vanity  felt  in  drawing  conclusions  firom  a 
number  of  isolated  facts,  which  is  apt  to  deceive  the  judgment 
Not  unfrequently  a  presumption  is  formed  from  drcumstanoes 
which  would  not  have  existed  as  a  ground  of  crimina^n,  but 
for  the  accusation  itself;  such  are  the  conduct,  demeanor,  and 
expressions  of  a  suspected  person,  when  scrutinized  by  those 
who  suspect  him.  (1)  And  it  may  be  observed  that,  circum- 
stantial evidence,  which  must  in  general  be  submitted  to  a 
Court  of  Justice  through  the  means  of  witnesses,  is  capable 
of  being  perverted  in  like  manner  as  direct  evidence;  and 
that,  moreover,  it  is  subjected  to  this  additional  infirmity,  that 
it  is  composed  of  inferences  each  of  which  may  be  fallftcious. 

The  principal  authorities  concerning  presumptive  evidence  Pratmnptions 
relate  to  particular  presumptions  of  law.    These  are  of  two  ^'      ' 
descriptions ;  First,  where  the  presumption  is  conclusive  in  it's 
nature,  being  in  fact  a  rule  of  law,  which  is  capable  of  being  presumptions. 
withdrawn  altogether  from  the  consideration  of  a  jury,  and 
which,  if  successive  juries  were  to  disr^;ard  it,  would  be  enforced 
by  granting  as  many  new  trials,  the  presumption  (though 
usually  a  part  of  the  common  law)  being  as*  obligatory  upon 
juries  as  any  part  of  the  statute  law :  (2)    Secondly,  when  the  Authoriswi 
presumption  is  authorized  by  having  received  greater  or  less  P'^^o'P^®^- 
judicial  sanction,  and  by  Judges  being  in  the  habit  of  recom- 
mending it's  adoption  in  terms  more  or  less  strong,  but  where 
it  cannot  be  wholly  withdrawn  from  the  consideration  of  a  jury, 
and  when,tiiough  juries  were  to  repudiate  it,  a  new  trial  would 

(1)  Of  the  suspicious  conduct  506.  Burnet's  Criminal  Law  of  Scot- 

sometimes  exhibited  by  innocent  land;  Harris's    Criminal  Law  of 

persons  under  accusation  of  crimes,  Scotland;  Paley's  Mond  Philoso- 

a  renuurkable  instance  is  mentioned  phy ;  Bvans's  Appendix  to  Pothier, 

bv  Lord  Hale  in  bis  Pleas  of  the  339;  Bentham'sKationsleof  Jndi- 

Cfrown.  Onthedsngersof  circum-  cisl  Evidence,  voL  v.,  which  con*- 

stantial  proof,  see  Dilence  of  Donel-  tains  many  iraduable   suggestions 

Ian,  published  by  his  solidtors,  A .  D.  on  this  subject. 

1781.   On  the  general  subject  of  (2)  Presumptions  of  this  kind 

Pre9UMptiveEvidence,n9^7  Howell* B  were  distinguished  in  the  civil  law 

St.  Tr.  1529,  n.  14  vol.  1830,  1229,  by tbejBppellation,  Presumptio  jwrii 

1246;  17  vol.  1430,  1341 ;  33  vol.  et  dejure. 
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not  be  granted  as  a  matter  of  certainty,  and  probably  not 
above  one  or  two  new  trials  would  be  granted  in  any  case. 


CoDcliuive 
presumptioiis, 
species  of. 


The  first  species  of  presumptions  may  be  again  divided  into 
two  kinds,  first,  when  the  presumption  admits  of  no  proof  to 
the  contrary,  and  secondly,  where  it  only  affords  AprimAfacie 
inference,  which  is  conclusive  only  in  the  absence  of  proof  to 
the  contrary. 


Presumptioiis 
of  law  when 
established. 


In  the  bistory  of  the  law,  several  presumptions  which  were 
at  one  time  deemed  conclusive  by  the  Courts,  have,  by  the 
opinions  of  later  Judges,  acting  upon  more  enlarged  expe- 
rience, become  conclusive  only  in  the  absence  of  proof  to  the 
contrary,  or  have  been  treated  as  wholly  within  the  discretion 
of  juries.  In  modern  times,  many  presumptions  have  been  es- 
tablished, which  convenience  or  general  experience  have  dic- 
tated, and  which  are  binding  upon  juries,  until  they  are  re- 
butted. Several  presumptions  of  this  nature  have  been  created 
by  the  Courts ;  others  have  been  made  by  act  of  parliament, 
and  this  principally  in  cases  of  revenue  and  penal  statutes.  (1) 


Authorized 

presumptions, 

n( 


low  sanc- 
tioned. 


With  respect  to  those  presumptions  of  law,  which  are  not 
considered  imperative  upon  juries,  the  occasions,  upon  which 
Judges  have  afforded  their  sanction  and  authority  to  them, 
have  been  various.  In  some  cases,  it  has  been  said,  a 
jury  ought  to  have  drawn  a  particular  inference  which  they 
have  not  drawn,  and  a  new  trial  has  consequently  been  granted. 
In  others,  the  Court  has  observed,  that  a  jury  or  inferior 
Court  have  not  improperly  acted  upon  a  particular  presump- 
tion, and  that  therefore  the  decision  ought  not  to  be  interfered 
with.  It  has  not  unfrequently  happened,  that  the  same 
presumption  has  been  spoken  of  by  some  Judges  as  a  rule  of 


(1)  A  remarkable  example  of  a 
statutory  presamptioiiy  was  that 
which  was  fouaded  on  a  conceal- 
ment of  birth,  by  the  repealed  sta- 
tute of  21  Jac.  1.  c.  27.  See  Asbford 
«.  Thornton,  1  B.  ^  A.  405,  where 
the  nature  of  those  presumptions 
is  considered  which  were  deemed 


sufficient  to  support  a  counter  plea 
to  the  wager  of  battle.  It  was 
observed  by  Abbot,  J.,  that  the 
instances  put  by  Bracton,  were,  in 
his  opinion,  not  sufficient,  though 
at  the  time  Bracton  wrote,  they 
were  considered  as  condusire  pre- 
sumptions. 
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law ;  whilst  by  others,  it  has  been  treated  merely  as  fit  to  be 
recommended  to  a  jury,  or  as  one  which  a  jury  might  properly 
make.  Though  the  presumptions  under  consideration  are  strictly 
within  the  province  of  a  jury,  the  language  of  Courts  expressed 
in  regard  to  particular  presumptions  may,  in  general,  be  expect- 
ed to  have  considerable  influence  in  the  determination  of  future 
cases,  whether  by  a  Court  or  ajury,  in  which  the  like  pre- 
sumption may  arise. 

The  presumption  of  prescriptive  rights  or  of  obligations  from 
modem  user,  is  seldom  warranted  in  point  of  fact,  or  really  en- 
tertained by  juries.  It  seems,  however,  improper  for  a  Judge 
to  leave  the  presumption  to  a  jury,  where  modern  user  is  un-^ 
contradicted,  as  one  which  it  was  competent  for  them  to  make ; 
they  should  rather  be  instructed,  that  they  ought  to  make  the 
presumption.  (1) 

In  a  recent  case,  the  Court  of  Common  Pleas  were  equally 
divided  upon  the  question,  whether  a  second  new  trial  should  be 
granted  in  a  case  where  the  Court  appeared  satisfied  that  the 
jury  had  acted  in  direct  opposition  to  the  presumption  of  unsea- 
worthiness, arising  from  a  ship  recently  after  sailing  becoming 
distressed  without  any  adequate  cause ;  which  presumption  has 
been  sanctioned  by  great  legal  authorities,  and  has  by  some 
eminent  Judges  been  expressly  called  a  role  of  law.  (2) 


It  seems  to  be  a  presumption  not  admitting  of  proof  to  the  Particular 
contrary,  that  a  person  under  the  ^ge  of  fourteen  is  unable  to  PJ**^™?^®"*"- 
commit  the  crime  of  rape,  (3)  and  also,  that  an  infant  under  Age. 


(1)  See  per  Parke,  B.,  and  Al- 
derson,  B.,  in  Jenkins  v.  Harvey, 
1  Or.  M.  &  R.  894.  The  usage  had 
existed  for  more  than  seventy  vears. 
It  was  asked  by  the  Court,  that  if 
juries  were  at  liberty  to  make  the 
])resumption  or  not,  at  their  discre- 
tion, wnat  would  become  of  mo- 
duses  ?  In  Rex  v.  Joliffe,  2  B.  & 
C.  54,  Lord  Tenterden,  Ch.  J., 
speaks  of  modern  user  as  afford- 
ing cogent  evidence  of  prescrip- 
tion; and,  be  observes,  tnat  it  is 
fit  to  reeofnmend  a  jury  to  make 
the  presumption.    In  that  case  the 


usage  had  existed  only  for  twenty 
years. 

(2)  Foster  v.  Steele,  C.  B.  Trin. 
T.  A.D.  1837.  Douglas  v,  Scou- 
gal,  4  Dow.  269.  Parker  v.  Potts, 
3  Dow.  23.  Watson  v,  Clark,  I 
Dow.  32. 

(3)  1  Hale's  P.  C.  630.  Rex  v. 
Groombridge,  7  C.  &  P.  582,  where 
it  was  held  that  the  presumption 
was  not  effected  by  the  statute  9 
Geo.  4,  c.  31.  Rex  v.  Eldershaw, 
3  C.  &  P.  396,  unless  as  a  principal 
in  the  second  degree.  The  rule 
seems    to   be   laid   down,    as  if 
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the  age  of  Beven  cannot  be  guilty  of  felony,  (1)  and  it  is  a 
primd  fade  presumption  of  law^  that  a  person  under  the  age 
of  fourteen  is  not  guilty  of  a  felonious  intention^  until  evidence 
is  produced  to  shew  thai  he  is  doUcapax;  for  then,  it  is  said, 
maUtia  wpplet  atatem.  (S) 


Legitimacy. 


If  a  child  be  bom  after  the  marriage  of  the  mother,  and  du- 
ring the  husbanded  life,  it  is  presumed  to  be  le^^timate.  It  was 
formerly  an  establbhed  doctrine  of  the  Courts,  that  this  pre- 
sumption in  favor  of  legitimacy  could  not  be  rebutted,  unless  the 
husband  was  incapable  of  procreation,  as  from  impotency  or  old 
age,  or  was  absent  beyond  the  four  seas  during  the  whole  period 
of  the  wife's  pregnancy.  (S)  This  doctrine  was  not,  however,  con- 
formable to  earlier  legal  authorities.  (4)  In  later  times  it  came  to 
be  established,  that  the  presumption,  in  favor  of  the  legitimacy  of 
the  child  of  a  married  woman,  might  be  rebutted,  if  it  were  shewn 
that  the  husband  had  not  opportunity  for  sexual  intercourse  within 
such  a  period  of  time  before  the  birth  of  the  child,  as  admits 
of  his  having  been  the  father.  And,  in  the  present  day, 
even,  where  a  husband  and  wife  have  had  opportunities 
for  sexual  intercourse,  at  a  time  when  the  husband  might 
have  become  the  father  of  the  child,  a  court  or  jury  are 
at  liberty  to  infer,  from  the  circumstances  of  the  case, 
that   no   sexual  intercourse   look  place.  (5)      But  where  a 


no  proof  coold  be  admitted  to  the 
coDtrary  of  the  presumption.  It 
does  not  appear,  whether  in  anv 
case  such  proof  has  been  tenderea. 
Medical  experience  shews,  that  the 
presumption  is  not  always  accord- 
ing to  fact  and  truth. 

(1)  1  Hale,  P.  C.  ch.  3 ;  1  Rus- 
sell  on  Crimes,  ch.  1. 

(2)  Rex  o.  Owen,  4  C.  &  P.  236. 
A  boy  between  eight  and  nine  has 
been  executed  for  arson,  and  a  boy 
of  the  age  of  ten  for  murder.  The 
age  of  witnesses  was  formerly  re- 
gulated bv  the  practice  of  the 
Courts.  In  the  Banbury  Peerage 
case.  Sir  S.  Romilly  argues,  that  it 
is  a  presumption  of  English  law 
that  parties  are  never  too  old  to 
beget  children ;  but  it  would  seem 
that  this  doctrine,  as  far  as  it  is  a 


positive  rule  of  law,  only  applies 
to  estates  tail.  As  to  the  presump- 
tion of  the  illegitimacy  of  children, 
on  account  of  the  tender  yaan  of 
the  father,  Rolles'  Abr.  tit  Bas- 
tardy, 359. 

(3)  Co.  Litt  244,  a.  Rex  9.  Al- 
berton,  1  Lord  Ray.  395.  Regiaa 
t7.  Murray,  1  Salk.  121. 

(4)  See  the  ancient  authorities 
collected  in  Le  Merchants'  Preface 
to  the  Gardiner's  Peerage  case. 

(5)  Pendrell  f^.  Pen£-eil,  2  Str. 
925.  Rex  V.  Reading,  Rep.  temp. 
Hard.  82.  Rex  o.  Luffe,  8  East, 
193.  Banbury  &  Gardiner  Peer- 
age cases,  Le  Merchant's  Ed.  See 
the  Ed.  Rev.  March,  1829,  where 
it  is  contended,  that  the  want  of 
recognition  on  the  part  of  the  hus- 
band is  essential  to  the  proof  of 
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jury  believe  that  sexual  intercourse  took  place  between  hus- 
band and  wife^  at  a  time  when  it  might  have  led  to  the  con- 
ception of  the  child  whose  legitimacy  is  disputed,  it  would 
seem  that  they  ought  not.  to  find  the  child  a  bastard.  (1)  Chil- 
dren, bom  during  a  divorce  a  memd  et  thoro,  are  presumed  to 
be  illegitimate.  (S) 

Hie  fikct  of  marriage  is  generally  considered  as  sufficiently  Marriage. 
proved  by  presumptive  evidence  of  cohabitation,  or  even  by  gene- 
ral reputation,  (3)  but  in  actions  for  adultery  and  on  indictments 
for  bigamy  an  actual  marriage  must  be  proved.  (4)  Even  where 
a  marriage  between  parties  is  proved  to  have  been  illegal,  it 
may  be  competent  for  a  jury  to  presume,  from  the  circumstances 
of  the  case,  where  the  parties  have  cohabited  as  man  and  wife, 
that  a  subsequent  valid  marriage  has  taken  place.  (5) 

There  is  a  general  presumption  in  criminal  matters,  that  a  intemioii. 
person  intends  whatever  is  the  na^tural  and  probable  conse* 
quence  of  his  own  actions.     Where  a  prosecfitor,  on  an  indict- 
ment  for  forging  a  receipt  with  intent  to  defraud  him,  swore 


iUegitimacv,  Cope  v.  Cope,  1  M.  & 
Ro.  275  Moms  v.  Davies,  3  C.  & 
P.  215.  Rel  V.  Luffe,  8  East,  206. 
Goodright  v.  Saul,  4  T.  R.  356. 

(1)  Cope  t7.  Cope,  1  M.  &  Ro. 
275,  where  it  is  said  by  AldenoD, 
B.,  that  where  a  jury  believes  that 
a  husband  and  wife  have  actually 
had  sexual  intercourse  within  the 
requisite  limits  of  time,  the  law 
wm  not  allow  a  balance  of  the  evi- 
dence as  to  who  is  most  likely  to 
iiave  been  the  father.  See  Head 
9.  Head,  1  Sim.  &  Stu.  152.  1 
Turn.  139.  It  may,  perhaps,  be 
thought  that  even  this  point  will  ul- 
timatelv  be  reduced  within  the  pro-  ^ 
rince  ot  a  jury.  It  has  been  said,  that 
if  a  man  marries  a  woman  visibly 
pregnant,  it  is  a  conclusive  infer- 
ence of  law,  that  the  child  is  legi- 
timate. As  to  the  existence  of  anv 
presumption  respecting  the  length 
of  the  period  of  gestation,  see  the 
eindence  in  the  Gardiner's  Peerage 
case,  Hargr.  Co.  Litt  123,   b.  n. 


1  &  2.  Alsop  o.  Bowtrell,,  Cro. 
Jac.  541.  As  to  the  presumption 
when  tf  widow  marries  again,  and 
has  a  child  within  nine  months, 
Harg.  Co.  Litt.  8  a.  n.  7. 

(2)  Parish  of  St.  George  v.  St. 
Margaret,  1  Salk.  123. 

(3)  Doe  V.  Fleming,  4  Bing.  266, 
though  the  parties  whose  marriage 
was  disputed  might  have  been 
called  as  witnesses  in  an  ejectment 
brought  by  their  heir.  Reed  v.  Pros- 
ser,  Peake,  233. 

(4)  Morris  v.  Miller,  4  Burr. 
2057.  Birt  V,  Barlow,  1  Doug. 
170.  It  was  said  by  Lord  Mans- 
field, that  the  action  might  be 
turned  to  bad  purposes,  if  persons 
could  give  the  name  of  a  wife  to 
women  to  whom  they  were  not 
married,  1  Russell  on  Crimes,  206, 
207.  It  is  not  necessary  to  prove 
registration,  licence,  or  banns.  Rex 
V.  Alison,  R.  &;  R.  109. 

(6)  Wilkinson  o.  Pftyne,  4  T.  R. 
468. 
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that  he  believed  the  prisoner  had  no  such  intent,  the  Judge 
directed  the  jury,  that  the  defrauding,  being  the  necessary  effisct 
and  consequence  of  the  forgery,  was  sufficient  evidence  of  the 
intent  of  the  prisoner  to  warrant  them  in  convicting.  (1) 


Malice. 


Innocence. 


It  seems  to  be  clearly  a  presumption  of  law,  which  ought  not 
to  be  left  to  the  discretion  of  the  jury,  that  where  an  act  is 
done  injurious  to  an  individual,  malice  is  primd  fadey  to  be 
presumed  in  the  person  doing  that  act  Thus  a  new  trial  has 
been  granted,  because  a  Judge  left  it  to  the  jury  to  say,  whether 
a  defendant  intended  to  injure  the  plaintiff  by  the  publication 
of  a  libel,  the  Court  determining  that  the  law  would  presume 
the  intention.  (2)  Sir  M.  Forster  observes,  that,  in  every 
charge  of  murder,  the  fact  of  killing  being  first  proved,  all  the 
circumstances  of  accident,  necessity  or  infirmity  are  to  be  sa- 
tisfactorily established  by  the  prisoner,  unless  they  arise  out 
of  the  evidence  produced  against  him ;  for  the  law  presumes  the 
fact  to  be  founded  in  malice,  unless  the  contrary  appears.  (8) 

A  presumption  exists  against  criminality  and  the  commis- 
sion of  fraud.  (4)  Thus,  where  a  plaintiffcomplained  that  a 
defendant  had  put  on  board  of  a  vessel  combustibles  which  occa- 
sioned the  loss  of  the  vessel,  the  Court  held  it  to  be  incumbent 
on  the  plaintiff  to  prove  the  negative,  that  no  proper  notice 


(1)  The  Judges  held  the  convic-^ 
tion  to  be  right.  Shepherd's  case, 
R.  &  R.  169.  See  Phelps^s  case, 
1  Mo.  Cr.  Ca.  263;  Maragora's 
case,  R.  &  R.  291 ;  Farrington's 
case,  H^  &  R.  207,  where  intention 
to  injure  the  owner  of  a  mill  set 
on  fire  was  presumed.  Dixon's 
case,  3  M.  &  ^  15. 

(2)  Haire  V.  Wilson,  9  B.  &  C. 
643.  The  distinction  between  ma- 
lice in  fact  and  in  law,  is  explained 
by  Bayley,  J.,  in  Bromage  v.  Pros- 
ser.4  B.  &  C.  253.  In  actions  for 
malicious  prosecution,  malice  may 
be  presumed  from  want  of  probable 
cause,  Burley  9.  Bethune,  5  Taunt. 
.583.  See  Turner  t7.  Turner,  Gow, 
20.     Brooks    V,  Warwick,   2   St. 


3S9.  Cozer  v.  Pilling,  4  B.  &  C. 
26.  But  the  want  of  probable 
cause  is  only  presumptive  evidence 
of  malice,  and  ought  not  to  be 
left  to  the  jury  as  cooclonve, 
Mitchell  o.  Jenkins,  6  B.  &  Ad. 
588.  On  the  inference  of  malice  in 
eriminal  cases,  Foster's  Disc  256, 
257,  3  M.  &  S.  15.  R.  &  R.  169, 
207,  191. 

(3)  Sir  M.  Foster's  Discooraes, 
256,  257.  1  Hale's  P.  C.  465.  1 
East's  P.  C.  340,  3  M.  &  S.  IS.  R. 
&  R.  Cr.  Ca.  169,  207,  291. 

(4)  10  Coke,  56,  the  case  of 
the  Chancellor  v.  the  Universitj 
of  Oxford,  where  see  the  varioiis 
Latin  maxims  by  which  this  pre- 
sumption has  been  expressed. 


Sect  1  •]     Presumptiam  by  Courts  and  Juries. 


465 


had  been  given,  and  they  confinned  a  nonsuit  Upon  this 
ground.  (1)  The  force  of  this  presumption  has  been  consi*- 
deredi  in  a  late  case,  not  so  great  as  to  preclude  a  jury,  or  a 
Court  of  Quarter  Sessions  from  {nresuming  the  continuance  of 
human  life,  although  such  presumption  necessarily  led  to  a 
conclusion  that  a  party  had  been  guilty  of  bigamy.  (2)  But 
on  the  other  hand,  the  presumptioh,  that  a  party  has  not  been 
guilty  of  bigamy,  may,  it  has  been  held,  warrant  a  jury  or 
Court  of  Quarter  Sessions  in  concluding  that  a  person  was 
dead,  who  had  been  proved  to  have  been  alive  within  seven 
years.  (3) 

It  appears  from  the  case  of  WilUams  v.  East  India  Company  ^ 
that  the  presumption  under  consideration  may  have  the  effect 
of  shifting  the  onus  probandi  from  the  person  who  has  to  prove 
the  affirmative  to  him  who  relies  on  the  negative ;  (4)  but  it  is 
conceived  that  it  will  not  have  this  eflect,  where  the  affirmative 
lies  peculiarly  within  the  knowledge  of  the  party  supposed  to 
be  criminal.  Thus,  in  an  action  for  practising  as  an  apothe- 
cary  without  having  obtained  a  certificate,  the  proof  of  the  cer- 
tificate lies  on  the  defendant.  (5)  The  like  rule  obtains  in 
convif^tions  against  persons  for  trading  as  hawkers,  or  selling 
without  license.'(6) 


(1)  ^lUiams  v.  E.  I.  Co.  3  East, 
19^-  For  other  examples,  see  Rex 
«.  Hawkins,  10  East,  211,  presump- 
tion of  taking  the  sacrament.  Pow- 
eU  9.  Milbank,  3  Wils.  355  ;  2  Bl. 
861.  Monke  v.  Butler,  1  Roll.  R. 
83.  Clayton's  R.  fSL,  48,  Dr.  Has- 
ker*s  case.  Comb.  202.  Rex  v. 
Coombs,  Comb.  67.  B.  N.  P.  298. 
Rex  «.  Rogers,  2  Camp.  654.  Ben- 
net  0.  Clouffh,  1  B.  &  A.  461. 
Sissons  0.  Dixon,  5  B.  &  C.  768. 
RodweU  V.  Redge,  1  C.  &  P.  220, 
license  of  a  theatre  presumed.  3 
Ch.  Ca.  114 ;  Cro;  Car.  560 ;  Latch. 
68  s  and  see  the  cases,  where  a  per- 
son acting  in  a  public  capadty  is 
presumed  to  have  been  auly  ap- 
pointed. 

(2)  Rex  9.  Harbonne^  2  A.  &  E.  646. 

(3)  Rex  V.  Twyninff,  2  B.  &  A. 
388.    The  general  observations  of 


the  Court  as  to  the  force  of  the 
presumption  of  innocence  in  this 
case,  are  impugned  by  the  obser- 
vations of  the  Court,  in  Rex  t7. 
Harbonne,  2  A.  &  £,  645. 

(4)  3  East,  l£r2,  and  see  B.  N.  P. 
298.  Monke  o.  Butier,  I  Roll.  Rep. 
83,  cited  by  Lord  Bllenborougb, 
3  East,  199.  Powell  v,  Milbank,  2 
Bl.  Rep.  851.  Rex  v.  Coombs^ 
Comb.  67.    Gilb.  Ev.  132. 

(5)  Apothecaries'  Co.  v,  Bentiey, 
R.&M.  169.  8ee4B.&  A.  140; 
9  Price,  267;  6  M. &  S.  211  $  1  B. 
&  C.  150;  3  B.  &  C.  242^  2  East's 
P.  C.  782 ;  Dickson  v.  Evans,  6 
T.  R.  57. 

(6)  Rex  0.  Hanson;  Paley  on 
Convictions,  by  Dowling,  46 ;  and 
the  cases  of  qualifications  under 
the  repealed  Game  Laws,  1  T.  R. 
144;    1   East,  660;   2  Ruaa.   on 


s 
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PublicatioB 
of  libel». 


But  where  a  liberis  sold  at  a  booloeller's  shop  by  hk 
vantj  it  is,  at  least,  presumptiTe  evidence  of  a  publication  by 
the  master;  though,  in  general,  an  authority  to  commt  a 
breach  of  the  law  is  not  to  be  presumed.  This  is  stated  to  be 
upon  a  ground  of  policy,  lest  irresponsible  persons  should  be  pat 
forward,  and  the  person  who  really  produces  the  publication, 
and  without  whom  it  could  not  be  published,  should  escape.  (1) 


Presamptioii  of 
theft  fnmi 
poascation. 


The  most  common  case  of  presumptive  evidence  in  criminal 
proceedings  is  the  presumption  arising  from  the  possession  of 
stolen  property.  Juries  are  frequently  warranted,  by  the  sanc- 
tion if  not  by  the  recommendation  of  Judges,  to  presume  that  a 
person,  who  is  found  in  possession  of  stolen  property  re- 
cently aifter  it  has  been  missed,  has  been  guilty  of  stealing  it. 
Sometimes  this  presumption  has  been  spoken  of  as  made  by 
the  law ;  but  it  seems  to  be  a  presumption  purely  of  fact  It 
depends  upon  various  circumstances,  especially  on  the  in- 
terval of  time  which  has  elapsed  since  the  loss  of  the  property, 
and  the  probability  of  the  prisoner  having  had  access  to  it  (2) 


Contra  tpoHa' 
torem. 


Where  a  person  is  proved  to  have  suppressed  any  species  of 
evidence,  or  to  have  defaced  or  destroyed  any  written  instru- 
ment, a  presumption  will  arise,  that  if  the  truth  had  appeared. 


Crimes,  692.  Rex  r.  Tomer,  5  M. 
&  S.  206.  Rex  r.  Smith/  3  Burr. 
1475.     1  B.  &  P.  468 ;  2  B.  &  p. 

307. 

(1)  Gutch's  case,  M.  &  M.  433. 
Almon's  case,  5  Borr.  2698.  Wal- 
ter's case,  3  Esp.  21.  Cuthel's 
case.  Holt  oa  Libel,  287 ;  2  Star- 
kie  on  Slander,  33 ;  Dodd's  case, 
2  Sess.  Ca.  33 ;  1  Russ.  on  Crimes, 
236.  See  Harding  v.  Greening,  8 
Taunt.  42.  Several  authorities 
appear  to  decide,  that  the  master 
is  responsible  for  the  publication 
by  his  shopman,  in  the  ordinary 
course  of  his  business,  notwith- 
standing he  is  able  to  negative 
all  knowledge  of  the  particular 
libel,  by  shewing  that  he  has  been 
kept  away  from  the  premises  for  a 
long  time  by  illness. 

(2)  See  the  observatidns  on  this 
presumptioif,  2  East's  P.  C.  656, 


665 ;  2  Hale's  P.  C.  289.  As  to 
the  interval  elapsing  between  the 
loss  and  discovery  of  the  property, 
see  Anon.  2  C.  &  P.  459-  Roeooe, 
on  Cr.  Evidence,  17.  It  may  be 
observed,  that  this  presumption  is 
frequently  as  strong  in  favor  of 
receiving  stolen  property,  as  of 
stealing  it.  As  to  the  posaesskm 
of  stolen  property  being  evidence 
of  another  felony,  e.  g.  Anon,  Rick- 
man's  case,  2  East's  P.  C.  1035. 
That  it  is  not  necessary  that  the 
stolen  property  shoidd  be  disco- 
vered before  the  prisoner's  ap- 
prehension, see  per  Lord  EUen- 
borough  and  Lord  Tenterden,  in 
Watson's  case,  2  St  1 39.  Cases  of 
difficulty  in  practice  frequentiy  oc- 
cur, where  stolen  property  is  found 
in  the  house  of  a  prisoner,  but  there 
are  other  inmates  capable  of  steal- 
ing it. 
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it  would  have  been  against  his  interest,  and  that  his  ccmduct  is 
attributable  to  his  knowledge  of  this  circumstance.  In  a  case 
where  die  finder  of  a  jewel  would  not  produce  it,  upon  an  action 
of  trover  being  brought  against  him  to  recover  it.  Chief  Justice 
Pratt  directed  the  jury,  that  they  ought  to  presume  the  strongest 
against  him,  and  to  make  the  value  of  the  jewel  of  the  finest 
water  that  would  fit  the  socket  of  the  one  which  had  been  with- 
held, the  measure  of  their  damages.  (1)  In  Harwood  v.  Goodn 
.right, (2)  a  testator  made  a  will,  and  devised  premises  to 
A.;  afterwards,  he  made  another  will,  which  was  lost,  and 
which  the  jury  found,  by  a  special  verdict,  to  be  difierent  firom 
the  former  will,  but  they  did  not  find  in  what  particular  the 
difierence  consisted:  the  Court  decided,  that  the  devisee  under 
the  first  will  was  entitled  to  the  estate ;  but  Lord  Mansfield 
said,  that  in  case  the  devisee  under  the  first  will  had  destroyed 
the  second,  it  would  have  been  a  good  ground  for  a  jury  to 
find  a  revocation. 

The  fabrication  of  evidence  is  calculated  to  praise  a  pre-  f^^^'^.*'"/'^ 
sumption  against  the  party  who  has  recourse  to  such  a  practice, 
not  less  than  when  evidence  has  been  suppressed  or  withheld. 
Legal  experience  however,  has  shewn  that  fiedse  evidence  has 
sometimes  been  resorted  to,  for  proving  facts  which  are  true.  (3) 
In  the  Douglas  Peerage  casey  the  successfiil  party  had  to  con- 
tend with  a  presumption  against  him  arising  firom  the  fabrica- 
tion of  several  letters.  (4) 


It  has  been  considered,  that  upon  a  charge  of  robbery  it  is 


(1)  Armory  o.  Delamire,  1  Str. 
505. 

(2)  Cowp.  86.  For  other  exam- 
ples of  this  presumption,  see  the 
case  of  Annealev  v,  Anglesea,  17 
Howell,  1430^  wnere  the  presump- 
tion arose  from  the  plaintiff  being 
kidnapped  and  sold  for  a  slave. 
Sir  S.  Romilly's  speech  on  Lord 
Melville's  trial,  where  most  of  the 
cases  are  collected.  Cowper'  v, 
Cowper,  2  P.  Wms.  720,  748,  762. 
8  Ves.  363.  Gartside  v.  Katcliffe, 
1  Ch.  Ca.  292.  Delany  r.  Teni- 
son,  3  Br.  P.  C.  659.  Dalston  v. 
Coolsworth,  1  P.  Wms.  731.  Anon, 


1  Lord  Raym.  731.  Barker  v.  Ray, 

2  Russ.  73.  Evans's  Pothier,  vol. 
2,  p.  336.  Crisp «.  Anderson,  1  St. 
35.  Clunnes  v.  rezzy,  I  Camp.  8  n. 
Braithwaite  v,  Coleman,  1  Harr. 
22 ;  Burr.  2484.  As  to  the  infer- 
ences to  be  drawn  from  withhold- 
ing books,  after  notice  to  produce. 
Cooper  V,  Gibbons,  3  Camp.  363. 
Lawson  o.  Sherwood,  1  St.  314. 

(3)  See  a  remarkable  instance, 
4  Institute,  232. 

(4)  See  Appendix  to  Evans's  Po- 
thier, respecting  the  four  letters  of 
Lamarre,  the  burgeon,  fabricated 
by  Sir  J.  Stewai}. 
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not  necessary  that  actual  fear  should  be  stricdy  proved^  becausei 
as  it  is  said,  the  law,  in  odiwn  spoUatoris,  will  presume  fear, 
where  there  appears  to  have  been  a  just  ground  for  it.  Accord- 
ingly an  indictment  for  robbery  has  been  sustained,  where  the 
party  robbed  sought  out  the  robber  and  submitted  to  be  robbed 
by  himj  purposely  with  the  view  of  bringing  him  to  justice.  (1) 


life. 


Continuance.  In  general,  there  is  a  presumption  in  favor  of  the  con- 
Continaance  of  tinuance  of  what  is  once  proved  to  have  existed.  (S)  But  in 
questions  concerning  the  duration  of  human  life,  there  is  a 
presumption  which  has  been  much  sanctioned  and  acted  upon 
(if  it  be  not  obligatory  upon  juries),  that  where  a  person  has  been 
absent  abroad  for  seven  years,  he  is  to  be  presumed  to  be  dead. 
This  periodhas  been  adopted  as  the  ground  of  such  presumption, 
from  analogy  to  the  statute  1  Jac.  1 ,  c.  11 ,  relating  to  bigamy,  and 
to' the  statute  19  Car.  S,  c.  6,  relating  to  the  continuance  of  lives 
on  which  leases  are  held.  (3)  But  the  fact  of  absence  for  seven 
years  raises  no  inference  as  to  the  exact  time  of  the  death,  or 
that  the  death  took  place  at  the  end  of  seven  years.  (4) 


0)  Post.  128,  2  East* 8  P.  C.  c. 
16,  8.  128.    1  Ru88.  on  Crimes,  72. 

(2)  Wilson  17.  Hodges,  2  East, 
312.  Throgmorton  v,  Walton,  2 
Roll.  R.  461,  where  insanity  is  once 
established,  it  is  presumed  to  con- 
tinue till  a  lucid  interval  is  proved. 
Atty.  Gen.  v.  Pamther,  3  Br.  Ch. 
Ca.  25.  Ex  parte,  Holyland,  11 
Ves.  10.  White  v,  Wilson,  13  Ves. 
88.  Swinb.  72,  78.  Har^.  Co. 
Litt.  n.  185.  White  v,  Dnver,  1 
PhiUim.  100.  Groom  v.  Thomas, 
2  Hagg.  2  Ser.  434,  presumption 
of  continuance  of  public  appoint- 
ment.   Rex  V,  Bndd,  5  £sp.  230. 

(3)  In  Doe  d.  George  v,  Jesson, 
6  East,  85,  the  presumption  is 
spoken  of  as  a  rule  of  law.  Doe 
d.  Lloyd  V,  Deakin,  4  B.  &  A. 
433.  Rowe  V.  Hasland,  1  W.  Bl. 
406,  at  the  period  of  which  deci- 
sion the  presumption  does  not  ap- 
pear to  have  been  so  definite  as  to 
time.  Hopewell  v.  De  Penna,  2 
Camp.  113,  where,  in  a  plea  of 
coverture,  the  defendant  was  held 
to  be  bound  to  prove  her  husband 
alive  within  seven  years.  In  Rex 
V.  Harbonne,  2  A.  &  E.  544,  Lord 
Denman,  Ch   J.,  said,  that  there 


was  no  rigid  rule  of  pre8amptio& 
upon  such  questions  of  fact,  with- 
out reference  to  accompanying  dr- 
cumstances,  as,  for  instance,  the 
age  or  health  of  the  party.  Death, 
without  issue,  may  be  presumed, 
where  marriage  and  issue  are  two 
affirmative  facts  to  be  proved.  Doe 
d.  Oldham  o.  WoUey,  8  B.  &  C. 
22.  See  Doe  v.  Griffin,  15  East, 
293.  Rowe9.Hasland,lW.BL404. 
The  presumption  of  death*  from 
absence  of  seven  years,  was  formed 
previous  to  the  statute  of  bigamy, 
m  Thome  v,  Bolffe,  Dyer,  ia5. 
BendL  86. 

(4)  Doe  d.  Knight  o.  Nepean, 
2  A.  &;  E.  95,  where  the  lessor  of  the 
plaintifif  sousht  to  place  the  period 
of  death  at  the  end  of  seven  years, 
in  order  to  avoid  an  adverse  pos- 
session. Watson  V.  King,  1  St. 
121,  where  it  was  hdd,  that  the 
time  of  death  of  a  person,  sailing^ 
on  board  a  missing  ship^  wan  to  be 
judged  of  aeoordmff  to  the  roe- 
cial  circumstances.  Norris  o.  Nor- 
ris.  Rep.  tem.  Finch,  419-  Dixon 
o.  Dixon,  3  Br.  Ch.  Ca.  510;  and 
Mr.  Belts'  notes. 
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By  the  cml  law  and  in  foreign  codes  several  rules*  are  laid  Ofsurvivo*- 
down  for  the  direction  of  Courts,  in  ascertaining  the  fact  of 
survivorship,  where  several  persons  have  perished  by  the  same 
calamity.  No  very  definite  rule  has  been  adopted  in  this 
country  upon  the  subject;  but  there  appears  to  have  been  a 
leaning  to  consider  the  person  possessed  of  the  property  in  dis- 
pute to  have  survived,  and  some  regard  appears  to  have  been 
paid  to  the  probability  of  the  survival  of  the  stronger  party.  (1) 

With  respect  to  the  presumption  of  the  loss  of  missing  ships,  Miflsmg  ship*. 
a  practice  is  said  to  prevail  among  underwriters,  that  a  ship 
shall  be  deemed  lost,  if  not  heard  of  for  six  months  after  her 
departure  for  any  part  of  Europe,  or  in  twelve  months  after 
departure  for  any  greater  distance.  (2) 

It  has  been  seen,  that  it  is  a  rule  that  all  public  officers,  who  Pabiic  ap- 
are  proved  to  have  acted  as  such,  are  presumed  to  have  been  P^^^^^*^^* 
duly  appointed  to  the  office,  until  the  contrary  is  shewn,  and 
that  the  force  of  this  presumption  is  so  strong  as  to  supersede 
the  rule  which  excludes  secondary  evidence.  (3) 


Where  acts  are  of  an  official  nature,  or  require  the  concur-  Presainption 

omnia  rtt§ 


acta. 


(1)  Taylor  v.  Duplock,  2  Fhilli- . 
more,  263.  Colven  v.  H.  M^  Pro- 
curator Gen.  2  Ser.  Hagg.  vol.  U 
p.  92.  Rex  V.  Dr.  Hay,  1  W.  Bl. 
640.  Case  of  General  Stanwix, 
Feame's  posthumous  works.  In 
the  goods  of  Selwyn,  3  Hagg.  Ecc. 
R.  748.  Mason  v^  Mason,  1  Mer. 
308,  n.  Broughton  v,  Randall, 
Cro.  Elis.  503.  Case  of  Father  and 
Son,  joint-tenants,  hanged  in  the 
same  cart,  the  wife  of  the  son 
claiming  dower.  Wright  o.  Nether- 
wood,  2  Salk.  593,  n.,  question  of 
revocation  of  a  WUl,  a  father,  wife, 
and  child  dying  hy  shipwreck. 
The  French  Code,  liy.  3,  tit  1, 
ch.  1. 

(2)  Park  on  Ins.  106, 107, 2  Str. 
1 199.  Patterson  v.  Black,  Park  on 
Ins.  433.  Newly  v.  Reed,  Park, 
63.  Green  v.  Brown,  2  Str.  1199* 
Cohen  v.  Hinkley,  2  Camp.  51. 
Kostn  0.    Innes,  R.  &  M.  333. 


Twemlow  v.  Oswin,  2  Camp.  85. 
Houstman  v.  Thornton,  Holt,  242. 
Kostu  V.  Reed,  6  B.  &  C.  19.  Wat- 
son V,  King,  1  St.  121. 

(3)  Vide  gmtra.  Secondary  Evi- 
dence. M'Gahey  v.  Alston,  2  M.  & 
Wei.  211.  The  action  was  brought 
'  in  the  name  of  the  public  officer,  but 
he  was  only  a  nommal  party.  It  was 
said,  generally,  that  it  was  quite  im- 
material that  the  action  was  brought 
in  the  name  of  the  officer ;  but  the 
reason  assigned,  that  such  proof 
was  allowed  in  actions  against  jus- 
tices and  constables,  is  not  a  good 
one,  because  there  the  doctrine  of 
admissions  applies.  Doubts  have 
been  entertained,  whether  the  rule 
prevails,  where  an  ejectment  is 
Drought  in  the  name  of  the  parish 
officers.  Cases  of  this  description 
rest  in  some  measure  upon  the 
presumption,  that  a  party  nad  not 
committed  an  unlawful  act. 
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rence  of  official  persons,  a  presumption  arises  in  &Tor  of  their 
due  execution ;  it  has  been  said  on  such  occasions,  *'  Omnia 
prastimuntur  rite  acta"  Thus^  in  order  to  support  a  parish 
certificate,  a  custom  was  presumed  contrary  to  the  oDiamoift 
law,  of  the  parish  having  only  one  churchwarden,  and  it  was 
also  presumed  that  a  party' to  the  instrument  had  died  within  & 
very  short  period,  on  the  ground  that  the  certificate  had  been 
sanctioned  by  justices.  (1 ) 


This  presumption  has  been  extended  to  the  acts  of  priTate 
individuals,  especially  when  they  are  of  a  formal  character,  ws 
writings  under  seal.  Thus,  in  Doe  d.  Griffin  v.  MatOH^  (2)  in 
an  action  in  which  the  plaintifi*'s  title  was  founded  on  the 
assignment  of  a  term  to  secure  an  annuity,  it  was  objected 
that  there  was  no  proof  of  the  annuity  being  enrolled;  but 
Lord  Ellenborough  held,  that  proof  of  the  want  of  enrolment 
should  come  ftom  the  other  side,  and  that  he  would  presume 
the  security  to  be  valid,  till  the  contrary  was  shewn.  Where 
there  was  proof  that  a  party  had  signed  a  deed  which  pur- 
ported to  have  been  sealed  and  delivered,  it  was  held,  that  the 
Judge  at  NiH  Prius  had  not  done  wrong  in  leaving  it  to  the 
jury  to  infer,  that  the  deed  had  been  sealed  and  delivered.  (3) 


(1)  Rex  V.  Catesby,  2  B.  &  C. 
S20 ;  and  see  Rex  v.  Monis,  4  T. 
R.  650.  Rex  V,  Hinckley,  12  East, 
361.  Rex  o.  Bestland,  1  Wils. 
1 28.  Rex  o.  Long  Buckby,  7  East, 
45,  where  an  indenture  executed 
thirty  years  before,  was  presumed 
to  be  stamped  against  strong  ne- 
gative eridence. 

(2)  3  Camp.  7- 

(3)  Talbot  0.  Hodson,  7  Taunt 
251.  The  illustrations  of  this  pre- 
sumption are  very  numerous.  For 
example,  M'Queen  v.  Fariquhar,  11 
Ves.  467.  Necessary  priority  of  con- 
veyances of  the  same  date.  Barker 
V.  Keate,  1  Freem.  251;  1  Burr. 
106 ;  2  Co.  75,  a.  Sheets  of  a  Will 
present  in  a  room.  Bond  v.  Sea- 
well,  3  Burr.  1773;  1  BL  407. 
Subscription  in  testator's  presence. 
Hands  V.  James,  Com  531.  Brice 
V,  Smith,  Willes,  1.  Croft  v.  Paw- 
let,  2  Str.  1109,  Cro.  Eliz.  401. 
Bac.  Ab.  £v.  2  Saund.  42.  Ancient 


certificates.  Rex  v.  Upton  Gray, 
10  B.  &  C.  807.  Rest  V.  Hobson, 
1  Sim.&  Sta.543.  Inteiiineations 
before  sealing,  Trowell  «.  Castle, 

1  Keb.  22.  Hargr.  Co.  litt.  225, 
b.  n.  1.  Glanville  v.  Fune,  Bam. 
19.  Fitzgerald  o.  Fauconbeiv, 
Fitzg.  204.  Consecration  of  chapd, 

2  Hagg.  2  Ser.  50.  As  to  this  prfr- 
sumptioi^,  in  cases  of  jndffment  by 
default.  Doe  v.  Lewis,  1  Burr.  614. 
Confirmation  of  conveyance  of 
glebe,  Cro.  Jac.  456.  Saoiction  of 
right  ofpresentation  to  a  chapel  of 
ease,  2  Eden,  360 ;  AmbL  528,  4 
B.  &  C.  455.  Confirmation  of  mo- 
dus, 2  P.  Wms.  673.  Composition 
real,  2  Anstr.  372.  Consent  to 
inclosure,  1  Vem.  32 ;  5  Yin.  Ab. 
8,  pL  32.  Performance  of  condi- 
tion. Grimes  v.  Smith,  12  Co.  4. 
Renublication  of  Will,  8  Ves.  129. 
Induction,  Chapman  v.  Beard,  3 
Anstr.  342.  Enrollment  of  chari- 
table use,  3  B.  &  A.  152.    Sumen- 
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But  it  ifl  a  rule,  that  in  inferior  Courts  and  judicial  proceed- 
ings by  magistrates,  the  maxim  **  Omnia  fMrcesumunttdr  rite 
esse  acta^**  doesnot  apply  ao  as  to  give  jurisdiction ;  (1)  there- 
Ibre,  where  sfi  examination  of  a  soldier,  taken  before  two 
magistrates,  was  tendered  to  prove  his  settlement,  but  it  did 
not  appear  by  the  examination  itself  or  by  other  proof,  th^t 
the  soldier,  at  the  time  he  was  examined,  was  quartered  in  the 
place  where  the  justices  had  jurisdiction,  it  was  held  that  such 
an  examination  was  not  receivable  in  evidence.  (2) 

Presumptions  are  frequently  made  from  the  regular  course  Course  of  pub- 
of  a  public  office.  Thus,  where  it  was  proved  that  the  custom- 
house would  not  permit  an  entry  to  be  made,  unless  there  had 
been  an  indorsement  made  upon  a  licence,  it  was  •  held,  after 
proof  that  the  licence  had  been  lost,  that  the  indorsement 
might  be  presumed  from  ^e  entry.  (3)  If  a  letter  is  sent  by 
the  ppst,  there  is  a,  primd  facie  presumption,  from  the  usual 
course  of  a  department  of  the  public  service,  that  it  reached  it's 
destination,  till  the  contrary  is  proved.  (4)  And  presumptions  Privatooflko> 
are  frequently  drawn  from  the  usual  course  of  private  offices, 
that  letters  have  been  sent  by  the  post,  or  notices  delivered, 
where  the  persons  are  dead,  who  alone  could  give  direct 
evidence  of  the  fact.  (6) 


der  of  copyhold,  iJ.  &  W.  620. 
10  East,  409.  Copybold  admit- 
tance. Blunt  V,  Clarke,  2  Sid.  61. 
Froswell  tn  Welsh,  Roll.  Ab.  505 ; 
3  Bulstr.  214,  217,  239;  Godb. 
269 ;  Cro.  Jac.  403.  Watkina  on 
Copyholds,  269»  n.  7  East,  21 ; 
Dyer,  292,  a.  from  the  Lords'  ac- 
ceptance ;  Cookes  v»  Hellier,  1  Yes. 
234,  from  the  Lords'  enfranchise- 
ment. 

(1)  Per  HolToyd,  J.,  7  B.  &  C. 
790.  Rex  V.  Helling,  1  Str.  7, 
overruling  Regina  o.  Gouche,  2 
Salk.  441.  Rex  v.  Hulcot,  6  T.  R. 
583. 

(2)  Rex  V.  All  Saints,  Southamp- 
ton, 7  B.  &  C.  789. 

(3)  Butler  V.  Alnutt,  1  St.  222. 

(4)  Per  P^ke,  B.,  in  Warren  i^. 
Warren,  1  Cr.  M.  &  R,  252.  Proof 


of  notice  of  dishonor,  by  putting 
letter  into  the  post,  R.  &  M.  149 ; 
2  Campb.  633 ;  9  East,  347.  Post 
marks  are  evidence  that  tibe  letters 
were  in  the  office  at  the  times  which 
the  dates  specify,  R.  &  R.  264 ;  3 
St.  64 ;  2  Camp.  23 ;  1  M.  &  M. 
276.     Vide  if^fra,  part  2. 

(6)  Doe  d.  Pattershall  v,  Tur- 
ford,  3  B.  &  Ad.  895,  service  of  a 
notice  to  quit.  The  deceased  per- 
son had  made  a  memorandum  of 
the  service,  which  was  admissible, 
according  to  a  recognised  excep- 
tion to  the  rule  wmch  excludes 
hearsay  evidence.  As  to  the  effect 
of  the  course  of  business  in  proving 
that  letters  have  been  sent  by  the 
post,  where  the  clerks  of  an  office 
are  dead,  Pritt  e.  Furclough,  3 
Camp.  305.    Hagedom  v,  Reid,  3 
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Bonodaries. 


Several  presumptions  are  made  in  Aver  of  a  perwm  who 
is  in  possession  of  prc^perty.  A  person  in  possession  of 
land,  is  primd  fcune  presumed  to  be  seised  in  fee.  (1)  This 
jweaumption,  however,  may  be  rebutted  by  a  stranger  pre. 
sumption  arising  from  circumstances,  as  6rom  subsequent 
possession ;  it  is  not  conclusive  evidence  of  a  seisin  requiring 
to  be  divested  by  deeds.  (2)  Possession  of  personal  property 
afibrds  a  primd  facie  presumption  of  ownership.  Thus, 
although  a  documentary  title  is  essential  to  the  ownership  of 
ships,  it  is  sufllcient,  in  an  action  upon  a  policy,  for  the  plaintiff 
to  rest  upon  the  mere  fact  of  possession,  unless  further  proof 
be  rendered  necessary  by  contrary  evidence  being  adduced.  (S) 

There  are  certain  primd  facie  presumptions  in  respect  of 
the  ownership  of  property,  which  seem  to  have  the  forcf 
of  rules  of  law,  though  a  jury  must  draw  the  conclusion 
which  is  derived  from  them.  Thus,  the  ownership  of  a 
road,  ad  medium  JUum  via,  presumptively  belongs  to  the 
owner  of  the  adjacent  land ;  (4)  and  there  is  the  like  presump- 
tion in  respect  of  the  property  in  rivers.  (5)  It  is  a  pre- 
sumption, that  strips  of  waste  land,  which  adjoin  a  road, 
belong  to  the  owner  of  the  adjoining  inclosed  land,  whether 
be  be  a  fi'eeholder  or  copyholder,  and  not  to  the  Lord  of  the 


Camp.  377.  Tootey  v.  Williams, 
M.  &  M.  129.  Ae  to  the  effect  of 
the  like  course  of  business,  where 
the  clerks  are  living,  Hetherington 
V.  Kemp,  4  Camp.  193.  Hawkes 
V.  Salter,  4  Bing.  715. 

(1)  Vide  the  cases,  stqfra,  of  de- 
clarationB  against  interest  by  per- 
sons in  possession  of  property, 
which  depend  on  this  presumption. 

(2)  Jayneo.  Price,  5  Taunt.  326, 
as  to  presumptiTe  right  to  mine- 
rals. Rowe  V.  Grenfel,  R.  &  M.  396 ; 
Rowe  V.  Brenton,  8  B.  &  C.  737, 
of  quit  rent.  Doe  v.  Johnson,  6ow, 
173,  of  property  in  mines.  B. 
N.  p.  33 ;  as  to  rebutting  the  pre- 
tumntion  arising  from  possession, 
by  snewing^that  an  ancestor  has 
not  conveyed  by  true  recovery. 
Doe  V.  Pike,  3  B.  &  Ad.  738. 

(3)  Robertson  v.  French,  4  East, 


130.  See  also  Trotter  o.  Harris, 
2  Y.  &  J.  285,  possession  of  the 
franchise  of  a  ferry.  Doe  v.  Dye- 
ball,  M.  &  M.  346.  Doe  o.  Clarke, 
7  Bing.  346,  possession  of  title  in 
ejectment  against  a  wrong  doer. 
Further  on,  presumptions  finom 
posseesion,  Sutton  v.  Buck,  2 
Taunt.  302.  Thomas  v,  Fojrle,  6 
Esp.  88.  Catteris  v.  Cowper,  4 
Taunt.  547.  Graham  v.  Peat,  1 
East,  244.  Sheriff  17.  Cadell,  2  Esp. 
617.  Webh  v.  Fox,  7  T.  R.  397. 
1  B.  &  P.  44;  1  St.  374,  454;  3 
Esp.  140,  278 ;  Peake,  148. 

(4)  Benyft  Goodman's  case,  2 
Leon.  148.  Per  Gibbs,  Ch.  J.,  in 
Grose  9.  West,  7  Taunt.  40.  See 
Headlam  v.  Hedley,  Holt,  N.  P. 
463. 

(5)  Hale  de  Jure  Maris,  part  1, 
ch.  1,  Callis  on  Sewers. 
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Manor,  unless  the  strips  commonicate  with  open  commons,  or 
laiger  portions  of  land.(l)  In  speaking  of  the  latter  pre- 
sumption, Mr.  Justice  Bayley  says,  it  is  very  desirable,  that 
there  should  be  one  certain  and  definite  rule  applicable  to 
all  cases  of  this  description; (3)  and  Mr.  Justice  Holroyd 
remarks,  that  it  was  of  considerable  importance,  that  the 
primd  facie  presumption  should  be  constant  and  uniform*  (3) 

• 
By  the  prescription  act,  S  and  8  W.  4,  c.  71,  various  presump«  incorporeal 
tions,  which  juries  had  been  ordinarily  recommended,  if  not  "^ 
directed,  to  make  horn  modem  user,  as  to  the  existence  of  im«- 
memorial  rights,  or  of  modem  rights  founded  on  supposed  non- 
existing  grants,  have  been  converted   into   positive  rules  of 
law.    Previous  to  this  act,  a  technical  efiect  was  given  to  the 
eridence  of  enjojnoaent  of  certain  incorporeal  rights  for  the 
period  of  twenty  years,  which,  though,  in  theory,  only  pre- 
sumptive evidence,  was  in  practice  and  efiect  a  bar.  (4) 

With  respect  to  the  presumed  creation  of  rights  of  way,  it  is  ^Wic  way. 
to  be  observed,  that  notwithstanding  the  statute,  the  dedication 
of  public  ways  is  still  a  matter  to  be  presumed  by  juries ;  and 
in  making  a  presumption  in  such  cases,  numerous  circum- 
stances require  to  be  taken  into  consideration,  the  effect  of 


(1)  Doe  d.  Prinff  o.  Pearsay,  7 
B.  &  C.  304.  Steel  v.  Prickett,  2 
St.  C.  463.  Grose  o.  West,  7  Taunt. 
40.  Cook  V.  Green,  11  Pr.  736. 
The  presumption  has  a  reasonable 
foundation,  since,  if  the  road  was  out 
of  repair,  travellers  might  go  upon 
the  adjacent  land,  which  would  be 
a  reason  for  the  owner  not  in- 
closing up  to  tiie  margin  of  the 
road.  It  appears  not  to  exist 
where  the  road  is  defined  for  tiie 
first  time  under  an  indosure  act, 
Rex  e.  Hatfield,  4  A.  &  £.  165. 

(2)  In  Doe  V.  Pearsey,  7  B.  &  G. 
304. 

(3)  Ibid.  Presumptive  owner- 
ship of  walls.  Duke  of  Newcastle 
e.  Clark,  8  Taunt.  613.  Wiltshire 
V.  Sidford,  cited  8  B.  &  C.  259. 
Matts  V,  Hawkins,  5  Taunt  20. 
Callis  on  Sewers,  p.  74.  Of  trees. 
Masters  o.  Pollie,  2  Roll.  R.  141. 


Holder  o.  Goates,  1  M.  &  M.  112. 
Waterman  v.  Soper,  1  Lord  Raym. 
737.  2  Roll.  R.  255  ;  B.  N.  P.  85, 
of  materials  of  public  bridge. 
Hamson  v.  Parker,  6  East,  154,  of 
soil  in  separate  fishery.  Lloft,  364, 
of  ditches.  Vowles  o.  Miller,  3 
Taunt.  138.  Guy  v.  West,  2  Selw. 
N.  P.  1218 ;  of  balks  between  com- 
mons and  private  lands.  Bailiffs 
of  Godmancheater  v.  Phillips,  4 
A.  &  E.  556. 

(4)  Per  Parke,  B.,  in  Bright  v. 
Walker,  1  Or.  M.  &  R.  217.  The 
statute  does  not  prevent  a  jury 
from  presuming  a  grant  from  pos- 
session with  otiier  circumstances, 
if  thev  belieye  one  to  have  been 
actually  made ;  but  it  precludes  the 
presumption  firom  possession  alone 
for  a  less  period  orenjoyment  than 
that  prescribed.    Ibid. 


474 


Evidence, 


[Ch.  20. 


which  has,  in  difl^ot  instances,  been  more  or    less  dearly 
defined  by  legal  authoritidd.  (1) 


Facttltiw. 


Fmcm. 


With  respect  to  the  presumption  of  incorpcn^ 
from  user  not  included  within  the  statute,  many  presumpttoDs 
may  continue  to  be  formed  by  juries,  and  will,  it  is  conoeiYed, 
be  recommended  to  them  in  deference  to  legal  authority,  and 
in  consonance  with  the  justice  of  a  case,  though  contrary  to 
their  opinion  of  the  real  facts ;  as,  when  fiuruldes  are  pre- 
sumed for  regulating  the  right  to  pews  or  vaujts.  (S)  The 
like  may  be  said  of  copyhold  customs,  (8)  and  the  liability  to 
repair  fences.  (4)  Various  other  instances  might  be  added, 
resting  as  well  upon  modem  as  immemorial  title.  (5) 


Act  of  pmr- 
liament. 


It  has  been  said,  that  an  act  of  parliament  may  be  pre- 


(1)  The  limit  of  time  is  not 
clearly  defined,  and  the  question 
is  generally  affected  by  other 
stronger  circumstances,  tluui  mere 
lapse  of  time.    See  Rezo.  Lloyd, 

1  Gamp.  263.  Trustees  of  British 
Museum  o.  Famis,  5  C.  &  P.  460. 
Trustees  of  Rugby  Charity  v.  Mer- 
ryweather,  U  East,  376,  n.  2  M. 
&  S.  262;  4  Camp.  189-  As  to 
the  effect  of  a  bar,  Roberts  v,  Karr, 

2  Camp.  262,  n.  Liethbridge  v. 
Winter,  1  Camp.  263,  n.  11  East, 
376,  B.  As  to  limited  dedications, 
Marq.  of  Stafford  v.  Coyney,  7  B.  & 
C.  257.  Woodyer  o.  Haddon,  5 
Taunt.  185.  As  to  the  persons, 
whether  tenants  or  trustees  oom- 

rent  to  dedicate.  Rex  i^.  Leake,  5 
&  Ad.  469.  Wood  v.  Veal,  5  B. 
&  Ad.  454.  Rex  v,  Barr,  4  Camp. 
16.  Harper  v.  Charlesworth,  4  B. 
&C.574.  2B.  &C.  686|  11  East, 
372 ;  4  B.  &  A.  579. 

(2)  Rogers  v.  Brooks,  cited  1  T. 
R.431,  n.  Pettman  v.  Bridger,  1 
Phillim.  323.  Fuller  v.  Lane,  2 
Adams,  425.  Walter  e.  Gunner, 
1  Hagg.  314.  Com.  Dtff.  Esglisa. 
Byerley  v,  Windus,  5  B.  &  C.  1. 
Mainwaring9.  Giles,  5  B.  &  A.  360. 
Stock  «.  Booth,  1  T.  R.  430.  Grif- 
flth  r.  Matthews,  5  T.  R.  296. 
The  presumption  of  the  right  of 
pew  against  a  wrongdoer  appears 
to  be  different  from  that  which 


would   be  made  against  chuidi- 
wardens. 

(3)  A  single  entry  opon  the  rolls 
may  afford  evidence  trom  whidi  a 
copyhold  custom  maybe  presumed. 
Doe  d.  Mason  v.  Maaoo,  3  Vnk. 
63. 

(4)  6  B.  &  C.  337.  Chectham 
V.  Hampaon,  4  T.  R.  318 ;  2  Wma. 
Saund.  285,  n.  4 ;  290,  n.  7.  Booth 
V.  Wilson,  1  B.  &  A.  59.  Church- 
hill  V.  Evans,  1  T.  R.  529.  Vin. 
Ah.  tit.  Fences.  Com.  Dig.,  actkm 
on  the  case  for  ne^igenee. 

(5)  See  Gray  o.  Bond,  2  B.  &  B. 
667,  presumed  grant  of  ngfat  of 
lending  nets.  As  to  the  presump- 
tion of  the  endowment  of  vicarages, 
Wooley  V,  Brownhill,  M'Clel.  321 . 
Inman  v.  Whormby,  1 Y.  &  J.  545. 
Wooley  o.  Birkenahaw,  12  Price, 
702.  Apperley  e.  Gill,  1  C.  &  P. 
316.  The  abandonmeot  of  the 
rights  to  ways,  commons,  and  light 
may,  it  is  conceived,  notwithstand- 
ing ^e  statute,  sometimes  ^ve  rise 
to  questions  of  presumptive  evi- 
dence. See  3  B.  &  C.  339,  as  to 
the  waiver  of  an  implied  covenant 
in  law  witiiin  twenty  yean,  in  the 
case  of  lights.  As  to  releases 
of  incorporeal  rights,  see  12  yet. 
265 ;  2  B.  &  A.  791 ;  3  B.  &  C. 
339;  15  East,  108;  1  St.  102;  1 
Price,  251, 253 ;  Vin.  Ab.  16,  pi.  3. 
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mined.  (I)    Thus,  where  a  road  obstrueting  a  navigable  chan- 
nel had  existed  for  so  long  a  time,  that  the  state  of  the  channel 
could  not  be  proved,  it  was  considered  that  an  act  of  parlia* 
ment,  or  a  writ  otad  quod  damnum^  might  be  presumed,  which  Writ  of  od 
had  extinguished  the  public  right  in  the  channel.  (S) 


qwod  damnum. 


Grants  from  the  Crown  may  be  presumed ;  but  where  such  Granti  fnm 
a  presumption  has  been  made,  it  has  been  under  particular 
circumstances,  and,  after  a  much  longer  period  of  thne  than 
has  been  deemed  sufficient  for  raising  the  presumption  of  a ' 
grant  from  private  individuals.  (4) 

Conveyances  between  private  individuals  are  often  recom-  Private  cod- 
mended  to  juries,  in  more  or  less  forcible  terms,  as  presumable  ^^y^^"* 
in  &vor  of  a  party  who  has  proved  a  right  to  the  beneficial 
'ownership  of  property,  and  whose  possession  has  been  con- 
sistent with  the  existence  of  such  a  conveyance  as  is  to  be  pre- 
sumed, especially  if  the  possession  cannot  be  accounted  for,  and 
would  have  been  unlawful,  except  on  the  supposition  of  a  con- 
veyance ;  such  presumptions  are  made  to  prevent  justice  being 
defeated  by  a  mere  formal  objection  to  the  party's  title  in  a 
Court  of  Law.  (4)    But  where  the  original  possession  of  pro- 


CD  By  Lord  Mansfield,  in  £1- 
dridi^e  0.  Knotty  Cowp.  215,  citing 
Lord  Coke. 

(2)  Rex  r.  Montagu,  4  B.  &  C. 
699*  See  Cowper,  215;  1  Eden, 
296  $  6  Vea.  215 ;  2  Ves.  Jun.  583 1 
]  Jac .  &  "W .  63 ;  liOpez  v.  Andrews, 
Hayes'  Conv.  U  n.  That  a  prU 
vate  act  of  parliament  may  be  pre- 
sumed. Skinner,  78;  12  Yes.  265. 
That  the  reUnquiehment  of  public 
rights  is  not  to  be  presumed  in  the 
same  manner  as  that  of  private 
rights,  Vooght  «.  Winch,  2  B.  & 
A.   662.    4  Burr.  2613;  7  East, 

199. 

(3)  Roe  1^.  Ireland,  11  East,  161, 
enfranchisement  of  a  copyhold  by 
the  Crown,  presumed  after  an  en- 
joyi^ent  of  more  than  a  hundred 
years.  Rex  r.  Brown,  cited  by 
Lord  Mansfield,  Cowp.  110;  1 
J.  &  W.  159.  Mayor  of  Kingston 
9.  Homer,  Cowp.  102.  Lord  Mans- 


field, in  Eldridge  9.  Knott,  Cowp. 
115. 

(4)  Per  Undal,  Ch.  J.,  in  Doe  v. 
Cooke,  6  Bing.  180.  See  Mat- 
thews, on  Presumptions,  ch.  xi. 
Reconyeyances  of  Mortgages,  2 
Sim.  &  Sttt.  164.  B.  N.  P.  10. 
Conyeyancee  by  trustee  to  cegtui 
que  trust,  8  T.  R.  122;  iJ.  &  W. 
620.  The  doctrine  extends  to  con- 
structive trusts,  12  Ves.  239»  251. 
Reconveyance  to  feoffer,  Tenny  v. 
Jones,  3  M.  &  S.  472.  Convey, 
ances  from  old  to  new  trustees, 
1  H.  Bl.  446,  459.  Mesne  assign- 
ments of  leaseholds.  Earl  v.  Bax- 
ter, 2  Bl.  1228;  11  Yes.  350; 
Afum.  12  Vin.  Ab.  223 ;  Skinner, 
77 ;  per  Le  Blanc,  8  East,  266 ; 
per  Lord  Eldon,  1  Turn.  29.  As 
to  the  point,  whether  fines  or  reco- 
veries could  not  be  presumed, 
without  evidence  directly  pointing 
to  them ;  per  Bayley,  J.  and  Lora 
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perty  may  be  accounted  for,  and  is  consistent  with  the  fact  of 
there  having  been  no  conveyance,  it  seems  proper  to  direct  a 
jury  to  presume  a  conveyance  or  not,  according  to  thdr  actual 
belief  on  the  subject.  (1) 


CoDToyance 
from  trustee. 

Oulitaiidiiig 
terms. 


With  r^;ard  to  the  presumptions  of  a  conveyance  from  a 
trustee  to  a  cestui  que  trutt,  and  of  the  surrender  of  outstand- 
ing terms,  which  are  often  necessary  in  order  to  constitute  a 
legal  title  in  an  action  of  ejectment,  considerable  differences  of 
opinion  have  been  expressed.  As  these  questions  are  some- 
what removed  from  ordinary  comprehension,  it  may  be  ex- 
pected, that,  although  they  must  be  submitted  to  a  jury,  yet 
that,  in  point  of  fact,  they  will  ordinarily  be  decided  upmi 
principles  of  law  by  the  Judge.  A  surrender  of  an  outstand- 
ing term  will,  in  general,  be  presumed,  where  the  trustees 
ought  to  convey  to  the  beneficial  owner,  (S)  or  where  a  term  is 
satisfied,  and  is  set  up  by  a  mortgagor  against  a  mortgagee.  (S) 
But  such  a  presumption  will  not  be  made,  where  it  would 
have  been  a  breach  of  trust  in  the  trustees  to  have  surrendered 
the  term ;  (4)  or,  in  general,  where  the  surrender  would  have 
been  against  the  interests  of  the  owner  of  the  inheritance,  es- 
pecially if  the  term  has  been  recognised  as  subsisting  at  a  late 
period.  (5)  The  mere  fact  of  a  term  having  been  satisfied  does 
not  afford  sufficient  ground,  upon  which  a  jury  can  presume  it 
surrendered.  (6) 


Tenterden^  Ch.  J.,  in  Doe  v.  Reed, 
5  B.  &  A.  237.  It  has  been  doubt- 
ed, whether  deeds  can  be  presumed 
in  register  counties  in  opposition 
to  the  want  of  registration.  Doe  v. 
Hurt,  11  Price,  475.  Surrender  of 
lease  not  presumed.  Doe  v,  Tho- 
mas, 9  B.  &  C.  288.  Non-pay- 
ment of  tithe  does  not  raise,  as 
against  a  lay  impropriator,  a  pre- 
sumption to  go  to  the  jury  of  a 
grant  of  tithe  to  the  landowner, 
ayley  v.  Drever,  1  A.  &  £.  449. 
Presumption  of  disseverance  of 
tithes.  Countess  Dartmouth  v,  Ro- 
berts, 16  East,  334,  where  Lord  ' 
EUenborough  quotes  a  dictum  of 
Lord  KenyoD)  that  he  wou^  pre- 


sume two  hundred  deeds  if 
sary. 

(1)  Doe  d.  Fen^ck  v.  Reed,  S 
B.  &  A.  233.  It  was  said  that  tht 
presumption  of  grants  and  oon^ey- 
ances  had  gone  to  too  great  a 
length.  See  Levett  v.  Wilson,  3 
Bing.  115. 

(2)  By  Lord  Kenyon,  Doe  «. 
Staple,  2  T.  R.  696.  Doe  v.  Sy- 
bourn,  7  T.  R.  2. 

(3)  Ibid. 

(4)  Keene  o.  Dearden,  8  East, 

267. 

(5)  Doev.  Seott,  11  East,  478. 
See  Doe  o.  Wright,  2  B.  &  A.  720. 

(6)  Evans  v.  Bicknel,  6  Yes.  184, 
Sugd.  V.  &  p.  424  ;  7th  ed.  ^ 
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It  has  teen  considered,  that  when  acts  are  done  or  omitted 
by  the  owner  of  the  inheritance  and  persons  dealing  with  him 
as  to  the  land,  which  ought  not  reasonably  to  have  been  done 
or  omitted  if  the  term  existed  in  the  hands  of  a  trustee,  a  sur- 
render may  be  presumed.  (1) 

The  principal  diflerence  of  opinion  has  existed  in  respect  of 
the  presumption  of  the  surrender  of  terms,  firom  the  circum- 
stance of  their  not  being  noticed  in  recent  marriage  contracts 
or  other  conveyances.  It  should  seem  that  the  Courts  of  Law 
had  in  some  instances  proceeded  on  an  erroneous  opinion  as 
to  the  practice  of  noticing  outstanding  terms  upon  such  occasions. 
But  the  Courts  of  Equity  haying  expressed  great  dissatisfiic- 
tion  at  the  decisions  of  the  Courts  of  Law  as  to  this  matter, 
the  Courts  of  Law  appear  to  have  been  desirous,  in  later 
cases,  to  assimilate  their  decisions  to  those  of  the  Equity 
Courts.  According  to  one  of  the  most  recent  decisions  upon 
the  subject  in  the  Court  of  King's  Bench,  Lord  Tenterden 
observed,  that  the  authorities  which  had  been  discussed  had 
been  much  questioned ;  and,  in  answer  to  an  inquiry  made  by 
him,  whether  a  term,  like  that  under  consideration,  had  been 
usually  noticed  in  a  marriage  settlement,  having  received  an 
answer  in  the  negative,  he  observed,  '^  if  that  be  so,  there  is 
no  ground  for  presuming  that  this  term,  which  was  assigned 
to  attend  the  inheritance,  was  ever  surrendered.**  (S) 

Where  the  ground  for  the  presumption  of  a  conveyance  be- 
tween private  individuals  is  simply  that  of  length  of  possession, 
it  should  seem  that  the  Courts  have  imposed  a  restriction  upon 


(1)  Per  Lord  Tenterden,  2  B.  & 

A.  792.  See  lurther  on  this  con- 
troverted subject.  Doe  v.  HUder,  2 

B.  &  A.  783.  Bartleet  9.  Downee, 
3  B.  &  C.  616.  Doe  o.  Plowman, 
2  B.  &  Ad.  673.  Townsend  v. 
Champernown,  1  Y.  &  J.  538. 
Doe  d.  Hammond  o.  Cooke,  6  Bing. 
174.  Day  v.  Williams,  2  Or.  Sc  J. 
460.  Doe  V.  Ptttland,  Sugd.  V.  & 
P.  8th  ed.  440.  Marq.  Townsend 
V.  Bp.  of  Norwich,  ib,  443.  Chol- 
mondeley  e.  Clinton,  ib,  444.    As- 


Sinai  o.  Kempson,  t6.  446.    Sug- 
en's  v.  &  P.  8th  ed.  440  to  446. 
Matthews  on  Presumptions,  226 

to  259. 

(3)  The  subject  is  fully  discuss- 
ed, by  Sir  K  Sugden,  in  the  last 
edition  of  his  book  on  Vendors 
and  Purchasers  (9th  ed.  A.  D. 
J  837).  He  concludes,  that  the 
profession  are  justified  by  the  au- 
thorities in  con8iderinf(  the  law  to 
stand  as  it  did,  before  the  decision 
in  Doe  v.  Hilder. 
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Livery. 


the  discretion  of  juries.  It  has  been  held^  that  posaesuon 
of  land  for  any  period  less  than  twenty  years  by  a  feofl^ 
is  not  sufficient  to  found  a  presumption,  that  livery  of  seisin 
has  acconipanie4  the  feoffinent  (1) 


Licences. 


Licences  may  be  presumed  after  a  shorter  space  of  ims 
than  is  ordinarily  required  for  the  presumption  of  actual  con- 
veyanoes.  Thu9  where  an  inclosure  had  been  made  from  a 
waste  twelve  or  fourteen ,  years,  and  had  been  seen  by  tbe 
steward  of  the  lord  from  time  to  time,  without  objection  being 
made,  it  was  left  to  the  jury  to  say,  whether  the  inclosure  was 
made  by  the  lord's  licence.  (2) 


Bye-law. 


Although  there  do  not  remain  any  traces  of  a  bye-law  in  tbe 
corporation  books,  and  although  there  cannot  be  any  proof 
given  of  the  loss  of  it,  yet,  upon  evidence  of  constant  uai^e, 
a  jury  may  be  directed  to  presume  it's  existence.  '  Sixty  years* 
usage  has  been  considered  evidence  of  a  bye-law.  (3) 


Presamptions 
in  treason. 


It  has  sometimes  been  laid  down,  that  a  conspiracy  to  levy 
war  against  the  King,  when  proved,  amounts,  in  presumption 
of  law,  to  a  compassing  of  the  King's  death ;  but,  on  the  otiier 
hand,  there  are  still  higher  and  better  authorities,  both  ancient 
and  modern,  for  considering,  that  a  jury  are  not  bound  to  make 
such  a  presumption,  unless  they  are  satisfied,  that  the  conspiracy 
was  of  such  a  nature  as  in  it's  consequences  to  occasion  proba- 
ble danger  to  the  King's  life.  (4) 


(1)  Doe  d.  Wilkins  v.  Marq. 
Cleveland,  9  B.  &  C.  871.  As  to 
the  presumption  of  livery  of  seisin, 
Isack  V.  Clarke,  Roll.  Rep.  132, 
pi.  0.  Biden  v,  Loveday,  Vem. 
1 96.  Rees  v.  Uoy d,  Wightvv.  1 23. 
Tlie  period  of  twenty  years  has 
been  adopted  by  the  Courts,  in 
various  instances,  for  the  purpose 
of  raisinff  presumptions,  in  ana- 
logy, probably,  to  the  statute  of 
James ;  but,  in  regard  to  the  proof 
of  written  instruments,  by  their 
pn>ductioo  from  the  proper  cus- 
tody,  without  further  proof  of  ex- 
ecution, the  period  of  thirty  years 


has  been  adopted,  11  East,  504; 
4  B.  &  A.  376;  5  T.  R.  359;  2  M. 
&S.  337;  2  B.&  C.  814.  Vide 
til^o,  part  2. 

(2)  Doe  9.  Wilson,  1 1  East,  56. 
Goodtitle  v,  Baldwin,  11  East,  4as. 
Ditcham  v.  Bond,  3  Camp.  525. 

(3)  See  ReK  v.  Head,  4  Burr. 
2518.  Rex  V.  Bird,  13  East,  368. 
Per  Lord  Mansfield,  in  Perkin  a. 
Warden  of  the  Co.  of  CnUen,  21 
MSS.  Serg.  HiU,  p.  65;  2  Yea. 
330;  B.  N.  P.  211;  4  Co.  78; 
Cowp.  110. 

(4)  See  the  authorities  collected 
in  I^iillipps'e  obaervatioiiton  Lord 


Sect.  1.]    Presumptions  by  Caurfs  and  Juries. 
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Presumptions  of  the  payment  of  money  have  been  sane-  Ptymeiit. 
tioned  in  various  cases.  Where  it  has  been  usual  between 
parties  to  make  payments,  that  frequently  become  due,  with- 
out taking  written  vouchers,  and  a  long  time  has  elapsed 
without  any  complaint  being  made  of  non-payment,  the  fact 
of  payment  may  very  properly  be  presumed.  (1)  If  a  land- 
lord gives  a  receipt  for  the  rent  last  due,  it  is  to  be  pre- 
sumed that  all  former  rent  due  from  the  tenant  has  been 
paid.  (2)  Where  a  bill  of  exchange,  negociated  after  accept- 
ance, is  produced  from  the  hands  of  the  acceptor,  subsequently 
to  it's  becoming  due,  the  presumption  is  that  the  acceptor  has 
paid  it  (3) 

Where  a  person  has  been  the  absolute  owner  of  property*  Reputed 
and  he  continues  in  possession  of  it  till  the  time  of  his  bank-  ®^"^"^*P' 
ruptcy,  he  will  be  primUl  fade  presumed  to  have  had  the  re- 
puted ownership  of  it,  unless  he  has  made  the  change  of  pro- 
perty notorious ;  .but  if  he  has  never  been  the  stbsolute  owner. 


Russell's  case,  in  his  abridgroent 
of  the  State  Trials ;  and  Lnders's 
tracts  on  Treasons.  The  charge 
of  Chief  Jnstice  Eyre,  in  Hard/s 
case;  his  summing  up  in  Home 
Tooke's  case ;  the  summing  up  of 
Lord  Ellenborough,  in  Watson's 
case,  are  in  favor  of  treating  the 
presumption  as  one  of  pure  law. 

(1)  See  Lucas  v.  Novosilieski, 
1  Esp.  296.  Sellen  o.  Norman,  4 
C.  &  r.  86.  Evans  o.  Birch,  3  Camp. 
10.  Topham  o.  Braddick,  1  Taunt. 
673. 

(2)  Gilb.  £v.  167. 

(3)  Gibbon v.Featherstonehangh, 

1  St.  225.    Pfiel  V.  Vanbatenberg, 

2  Camp.  439.  See  Bembridge  v. 
Osbom,  1  St.  374.  As  to  the  pre- 
sumption of  payment  arising  from 
the  production  of  a  cheque,  see 
Boswell  o.  Smith,  6  C.  &  P.  60. 
Pearce  v.  Dans,  1  M.  &  Ro.  366. 
Egg  o.  Baroet,  3  Esp.  196.  Gow, 
16 ;  4  Taunt.  293.  Lloyd  v.  San- 
dilands,  Gow,  16.  That  the  pay- 
ment of.  money  does  not,  in  gene- 
ral, raise  the  presumption  of  a 
loan,  Welsh  o.  Seabone,  1  St.  474 1 
Carey  v.  Gerrish,  4  Esp.  9 ;  Hol- 


den  V,  Hartsink,  4  Esp.  46.  As  to 
a  presumption  of  gift  to  a  relative, 
Hiok  V.  Keats,  4  B.  &  C.  71.  See 
further  on  the  presumption  of  pay- 
ment, Cooper  o.  Turner,  2  St.  207. 
4  Taunt.  293.  On  the  presump- 
tion of  the  satisfaction  of  judg- 
ments, warrants  to  confess  judg- 
ment, decrees,  statutes,  recogni- 
zances, annuities,  portions,  lega^ 
cies,  liens  for  purchase  money,  quit 
rents,  Matthews  on  Presumptions, 
eh.  19  &  20.    Willanme  v.  Gorges, 

1  Camp.  2 1 7.    Hulke  v,  Pickenng, 

2  B.  &  C.  666.  Cowp.  214.  On 
the  subject  of  the  payment  of 
bonds,  see  the  statute  3  &  4 
W.  4,  c.  42.  Before  the  statute, 
payment  might  have  been  pre- 
sumed within  twenty  years,  if  cir- 
cumstances concurred  to  fortify  the 
presumption  arising  from  lapse  of 
time,  as  a  settlement  of  accounts. 
Colsel  V.  Budd,  1  Camp.  27.  Os- 
wald t,  Leigh,  1  T.  R.  270.  The 
production  by  the  assured  of  a 
policy,  with  an  adjustment,  and 
the  name  of  the  defendant  struck 
off,  does  not  prove  payment, 
Adams  o.  Sanders,  M.  k  M.  373. 
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it  will  be  necessary  to  establish  the  fact  of  a  repated  ownership 
by  other  means  than  proof  of  possession.  (1) 


Acceptance  of 
benent 


There  are  several  branches  of  law,  in  which  there  are  roles 
founded  on  the  presumption  that  a  party  is  willing  to  accept  a 
benefit.  Thus,  it  has  been  held,  on  the  ground  of  this  presomp- 
tion,  that  a  surrender  immediately  divests  the  estate  out  of  die 
surrenderor,  and  vests  it  in  the  surrenderee,  before  notice  or 
agreement.  (9) 


£ccIe8iaflUcal 
Courts. 

Equity. 


Besides  the  presumptions  which  have  been  mentioned,  there 
are  various  others,  which  have  been  adopted  by  the  Courts  of 
Equity  and  the  Ecclesiastical  Courts,  but  which  are  more  sel«- 
dom  usedxin  common  law  proceecUngs.  (8) 

It  would  be  impossible  to  include,  within  convenient  limits,  a 
notice  of  the  various  presumptions,  which  have  received  judi- 
cial sanction ;  upon  the  effect  of  which,  useful  observations 
may  be  found  in  the  works  of  legal  writers.  Indeed  the 
greater  part  of  the  rules  of  evidence  is  founded  upon  presump- 


(1)  Lingard  v.  Messitery  1  B.  & 
C.  312,  Storer  v,  Hanter,  3  B.  & 
C.  374. 

(2)  Thompson  v.  Leach,  2  Salk. 
618.  Hargr.  Co.  litt.  337,  b.  n.  1. 
See  Tounson  v.  Tickle,  3  B.  &  A. 
31;  2  Salk.  618;  2  Swanst.  365; 
5  Madd.  435. 

(3)  Presumptive  revocation  of  a 
will  from  marriage  and  birth  of  a 
child*  Johnston  o.  Wharton,  1  Phil- 
lim.  447;  Holway  v.  Clarke,  1 
Phillim.  339 ;  Emerson  o.  Boswell, 

1  PhUlim.  342.  Presumption  that 
a  testator  has  destroved  his  will, 
where  it  is  known  to  nave  been  in 
his  custody,  and  is  not  found  after 
his  death,  Rickards  v.  Mumford, 

2  Phillim.  24;  3  PhiUim.  128, 552; 
2  Ha^g.  2  Ser.  266,  192.  Pre- 
sumption, that  where  a  later  will 
is  destroyed,  and  a  former  one  un- 
canceUea,  the  former  is  not  re- 
vived, Wilson  V,  Wilson,  3  Phillim. 
543;  Glazier  v.  Glazier,  4  Burr. 
2512.  So  where  a  duplicate  is  left 
uncancelled,  Colvin  v,  Fraser,  2 
Hagg.  2  Ser.  266.    The  presump* 


tion  against  a  Will  in  the  hand- 
writing of  a  partv  benefited,  1 
Phillim.  193 ;  2  Phillim.  323.  Pto* 
sumption  against  an  imexecated 
will,  or  an  unwitnessed  attestation 
clause,  2  Phillim.  122 ;  3  Phillim. 
5,  628,  24,  524;  2  PhiUim.  177; 
1  Ad.  383.  Presumi>tion  in  &VQr 
of  marriage,  2  Phillim.  54;  I 
Phillim.  294.  Presumption  of  the 
commission  of  adultery,  under  par- 
ticular circumstances,  Elliot  o.  El- 
liot, 1  Hagg.  1  Ser.  302.  Williams 
V.  Williams,  1  Hagg.  303 ;  Sir  J. 
Asdey's  case,  1  Hagg.  2  Ser.  716. 
For  presumptions  in  Courts  of 
Equity,  see  Matthews  on  Presump- 
tions. Courts  of  Equity  presume, 
in  the  case  of  tenant  rights  of  re- 
newal, that  a  new  lease  has  been 
obtained  with  reference  to  the  in- 
terest in  the  former  lease.  Haigr. 
Co.  Litt.  290>  b:  n.  1,  xi.  that 
a  legacy  charged  on  real  es- 
tate should  not  vest  till  the  time 
when  it  is  made  payablet  Hargr. 
Co.  litt.  237  a,  n.  1. 


•»       t 
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tions ;  and  consequendy  the  sttbrject  of  the  present  chapter  re- 
ceives illustration  from  nearly  every  other  chapter  of  the  pre* 
sent  Work.  (1) 
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Section  II. 

On  the  Rekvancy  of  Presu$npti&ni* 

With  respect  to  presumptions  which  are  too  remote  to  admit  Imlevaot  pie- 
of  any  reasonable  direction  to  a  jury  in  regard  to  the  issue  '^"^^  ^' 
which  they  have  to  try,  a  very  nice  exercisie  of  discre- 
tion often  devolves  upon  the  Judge.  It  is  his  duty  to  con- 
fine the  evidence  to  the  points  in  issue,  lest  the  attention  of 
juries  should  be  distracted,  and  the  public  time  needlessly 
consumed ;  but  in  deciding  that  the  evidence  of  any  pajrticular 
circumstance  is  not  receivable  upon  this  ground,  he  must  im« 
pliedly  determine,  that  no  presumption  to  be  drawn  from  that 
circumstance  ought  properly  to  have  an  efiect  upon  the  minds 
of  the  jury.  (2)  In  several  instances,  rules  have  been  established 
for  the  guidance  of  Courts  of  Justice  upon  this  subject 


(1)  See  Bentham's  Rationale, 
vol.  Hi.  p.  598,  autbenticatioD  of 
writings  oy  presumptions,  er  vi$u 
9criptionii,  ex  scriptts  olim  vtsis,  ex 
comparatime  scriptorwn,  ex  custo- 
dH  ex  tcMre  ;  ex  vitu  qficiaU,  and 
the  deauthentication  of  writings  by 
the  like  presumptions.  In  the 
same  volume  will  be  found  many 
valuable  remarks  on  the  different 
species  of  circumstantial  evidence, 
which  are  of  the  most  ordinary 
occurrence.  On  the  presumptions 
of  dates  of  letters  and  promissorv 
notes.  Hunt  t,  Massey,  3  R.  &  M. 
109.  Smith  9.  Battens,  1  M.  &  R. 
341.  Custody  of  letter  by  execu- 
trix. Drew  V.  Dumborough,  2  C. 
&  P.  198  Of  receipt  of  letter, 
Kieran  o.  Johnson,  1  St.  109.  Pk^ 
sumption  of  negligence  from  the 
overturning  of  a  coach,  Christie 


V,  Greggs,  2  Camp.  79 ;  Israel  v, 
Clark,  4  Est).  2S9.  Of  tiie  pre^ 
sumption  of  knowledge  of  the  con- 
tents of  books,  or  the  usage  of  trade, 
vide  ii^fra,  part  2 ;  and  tupra.  Ad* 
missions.  On  tiie  presumption  of 
acquaintance  with  tne  law,  Evans's 
Pothier,  392.  Presumptions  after 
verdict,  Spieres  e.  Parker,  1  T.  R. 
141. 

(2)  In  some  instances.  Judges 
have  drawn  the  line  as  to  the  length 
of  time  after  a  robbery,  which  may 
render  the  possession  of  stolen 
goods  relevant.  Anon.  2  C.  &  P. 
459.  In  Mann  v,  Lang,  3  A.  & 
£.  705,  all  the  Judges  appear  to 
have  thought  the  probate  admissi* 
ble  evidence,  though  several  of 
them  appear  to  have  thought  the 
presumption  arising  from  it  of  the 
weakest  description. 
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toacte  ^^°  '^  ^  considered,  that,  in  general,  no  reasonable  presumption 

can  be  formed  as  to  the  makiiig  or  ^cecnting  of  a  ccmtract  by 
a  party  with  one  person,  in  consequence  of  the  mode  in  which 
he  has  made  or  executed  similar  contracts  with  other  persons. 
Where  the  question  between  a .  landlord  and  his  tenant  is, 
whether  the  rent  was  payable  quarterly  or  half-yearly,  it  has 
been  held  irrelevant,  to  consider  what  agreements  subsisted 
between  the  landlord  and  other  tenants,  or  at  what  time  their 
rents  would  become  due.  (I)  So,  where  the  question  was  as  to 
the  quality  of  beer  to  be  furnished  by  the  plaintiff  to  the  defend- 
ant, it  was  held,  that  evidence  could  not  be  admitted  of  the 
quality  of  beer  supplied  by  the  plaintiff  to  other  persons.  (S) 

On  the  other  hand,  it  may  frequently  be  very  proper,  and  in 
some  cases  absolutely  necessary,  to  look  beyond  the  transaction, 
which  is  the  immediate  subject  of  inquiry,  into  previous  trans- 
actions, for  the  purpose  of  making  a  just  inference  as  to  the 
knowledge  of  the  parties,  their  motives,  or  intentions.  (3)  The 
case  of  Hunter  v.  Gibson  and  Johnson,  (4)  affords  an  instance 
of  this  kind.  That  was  an  action  by  an  indorsee  against  the 
defendants,  as  acceptors  of  an  instrument  purporting  to  be  a 
bill  of  exchange ;  a  question  arose  on  the  third  count,  which 
stated  the  bill  to  be  payable  to  bearer,  under  the  following 
Other  transac-  circumstances :  It  appeared  in  evidence,  that  the  name  of  the 
hmoUdge!^^     person  mentioned  as  payee  was  merely  fictitious,  but  this  fact 

was  not  known  to  the  plaintiff;  and  for  the  purpose  of  showing, 
that  the  defendants  at  the  time  of  their  acceptance  knew  the 
name  in  the  bill  to  be  fictitious,  or  that  the  defendants  had 
given  authority  to  the  drawer,  to  draw  the  bill  in  question 
payable  to  a  fictitious  person,  the  plaintiff  proposed  to  prove, 
that  the  defendants   had  given  a  general    authority   to    the 


(1)  Carter  v.  Pryke,  Peake,  94. 
For  other  examples,  Spenceley  v. 
De  Willot,  7  East,  108.  The  point 
frequently  arises  at  the  Quarter 
Sessions,  where  it  is  attempted  to 
prove  the  terms  on  which  a  master 
hired  a  particular  servant,  by  the 
manner  in  which  he  hired  other 
servants. 


(2)  Holcombe  v.  Hewson*  2 
Campb.  391.  See  Balutti  v.  Se- 
rani,  Peake,  142.  Viney  v.  Bam, 
I  Esp.  293,  forgery  of  another  ac- 
ceptance. 

(3)  See  in^ra,  as  to  the  prwf  if 
knowledge  in  issuing  covmtafnt 
money. 

(4)  2  H.  Bl.  IS7,  2S8,  290,  295. 
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drawer  to  draw  bills  of  ezcbange  upon  them,  to  be  made  payable 
to  fictitious  persons,  and  evidence  to  this  effect  was  produced ; 
the  counsel  for  the  defendants  objected  to  this  evidence,  on 
the  ground  that  it  had  no  relation  to  the  particular  bill  in 
questiop,  and  that  the  facts  of  any  particular  transaction  could 
not  legally  be  inferred  from  circumstances  which  applied 
wholly  to  other  transactions.  Lord  Kenyon,  who  tried  the 
cause,  admitted  the  evidence ;  upon  which  the  counsel  for  the 
defendants  tendered  a  bill  of  exceptions.  The  Court  of  King's 
Bench  gave  judgment  for  the  defendant  in  error.  A  writ  of 
error  was  then  brought  in  the  House  of  Lords ;  and  the  ques- 
tion on  the  admissibility  of  the  evidence  was  referred  to  the 
Judges.  On  this  question  there  was  a  division  among  the 
Judges :  but  the  majority  of  them  being  of  opinion  that  the 
evidence  ought  to  have  been  received  and  left  to  the  jury,  the 
judgment  below  was  affirmed. 

With  respect  to  the  relevancy  of  a  presumption,  that  a  cus-  Proof  of  cus- 
tomary right  exists  in  one  place,  from  the  fact  of  it's  being  manon,  &c. 
proved  to  exist  in  another,  it  is  to  be  observed, that  when  aright 
is  claimed  by  custom  in  a  particular  manor  or  parish,  proof  of 
a  similar  custom  in  an  adjoining  parish  or  manor  is  not,  in  ge- 
neral, admissible  evidence.  (1)  In  the  IhJce  of  Somersets  case. 
Lord  Chief  Justice  Rajrmond  said,  he  had  always  looked  upon 
it  as  a  settled  principle  in  the  law,  that  the  customs  of  one  manor 
could  not  be  given  in  evidence  to  explain  the  custom  of  another 
manor ;  *^  for  if  this  kind  of  evidence  were  to  be  allowed,  the 
consequence  seems  to  be,  that  it  would  let  in  the  custom  of  one 
manor  into  another,  and  in  time  bring  the  customs  of  all  manors 
to  be  the  same."  And  in  addition  to  this  argument  of  incon- 
venience, the  objection  taking  to  the  evidence  in  that  case, 
namely,  that  it  was  inapplicable  to  the  point  in  dispute,  appears 
to  be  very  strong ;  customs  being  different  in  different  manors, 
and  in  their  nature  distinct  Unless,  therefore,  some  connection 
Or  relation  is  proved  to  have  existed  between  them,  as  by  show- 

(1)  Duke  of  Somerset  v.  France,  n.  Kenaoway,  2  Doug.  512,  S.  P. ; 

1  Str.  661.    Ruding  v,  Newell,  2  by  Wood,  B.,  in  Doe  d.  Foster 

Str.  957.    Fumeaux  o.  Hutchings,  o.  Sisson,  12  East,  63,  S.  F.    Ers- 

Cowp.  807.  By  BuDer,  J.,  in  Noble  kine  v.  Ruffle,  3  GwiU.  965. 
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ing,  that  they  were  all  formerly  holden  under  the  same  lord,  or 
that  the  one  manor  was  anciently  parcel  of  the  other  manor,  (1) 
such  evidence  is  not  admissible. 

Rule  inques-  "g^i  several  cases  appear  to  have  determined  this  point,  that, 
where  all  the  manors  within  a  certain  district  are  held  by  the 
same  peculiar  tenure,  and  a  question  arises  in  any  one  of  them 
upoi^  an  incident  to  the  tenure,  evidence  may  be  given  of  the 
usage  which  prevails  in  any  of  the  other  manors  within  the 
district.  The  first  reported  case  of  this  kind  is  Champion  v. 
'  Atkimon,  (S)  where  the  question  was,  whether  a  general  fine 

was  due  to  an  infimt  admitting  lord  during  his  minority,  and 
the  defendants  were  allowed  to'  give  in  evidence,  upon  the  trial 
of  this  issue,  that  other  adjoining  manors  had  the  same  custom, 
not  to  pay  to  the  lord  before  he  attained  his  fiill  age ;  similar 
evidence  was  there  said  to  have  been  received,  on  a  question  of 
copyhold  tenure,  between  certain  manors  in  Middlesex. 

On  the  authority  principally  of  this  case  of  ChampianY.  Atr^ 
kinson,  the  Duke  of  Somerset's  case  (S)  was  dedded;  On  a 
trial  at  bar  in  that  case,  where  the  issue  was,  whether  a  general 
fine  was  due  firom  the  tenants  of  certain  manors  in  Cumberland 
to  the  Duke  as  next  admitting  lord,  the  Court  after  much  ar- 
gument received  evidence,  that  the  same  fines  had  been  paid  in 
similar  cases  to  the  lords  of  other  manors.  Lord  Chief  Justice 
Raymond  and  Reynolds,  J.,  laid  down  the  general  rule  as  above 
stated,  and  were  strongly  against  admitting  the  evidence ;  but 
afterwards  agreed  to  receive  it,  on  the  authority  of  the  pre- 
cedent in  Keble,  and  of  cases  said  to  have  been  so  ruled  on 
the  northern  circuit  Fortescue  J.,  the  only  Judge  then  pre- 
sent, thought  the  evidence  admissible,  and  made  a  distinction 
«  between  the  custom  and  the  tenure  of  a  manor ;  and  as  the 
question,  there  to  be  tried,  merely  concerned  the  tenure  of  the 

(1)  Moulin  «.  Dalison,  Cro.  Car.  the  judgment  of  Lord  Talbot,  Ch. ; 
484.  Dean  and  Chapter  of  Ely  v.  War- 

(2)  3  Keb.  90,  on  trial  at  bar.  ren,  2  Atk.  189>  S.  P.    See  also 

(3)  Duke  of  Somerset  v.  France,  Cowp.  807,  808  ;  5  T.  R.  31 ;  and 
1  Str.  658.  See  also  Lowther  o.  Raw  Rex  v.  Ellis,  1  Maula  &  Selw.  662. 
and  others,  Fortesc.  44, 55,  S.  P.,  on  Lord  Barclay's  case.  Hale  de  jure 
appeal  to  the  House  of  Lords  from  maris,  35. 
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§ 

plaintiff's  manors^  he  was  of  opinion  that  it  would  be  proper 
to  inquire,  what  where  the  qualities  that  attended  other  estates 
holden  by  the  same  tenure. 

In  the  case  of  Pumeatix  v.  Hutchim  on  a  question  relative  to  or  custom  of 
the  custon^  of  tithing,  (1)  Lord  Mansfield,  after  laying  down  the 
general  rule,  that  **  proof  of  the  custom  in  one  parish  is  not  evi- 
dence to  affect  another  parish,**  adds  this  qualification,  ''  unless 
the  custom  is  laid  as  a  general  custom  of  the  country.'*  Thus, 
where  half  of  a  river  belongs,  by  the  constant  custom  of  the 
country,  to  the  lords  of  the  manors  on  each  side  of  the  water, 
proof  of  the  custom  in  one  manor  is  evidence  of  the  same  cus- 
tomary right  in  another.  (2)  It  is  evidence  of  a  custom  per- 
vading one  common  district  of  manors. 

• 

Where  in  each  of  several  submanors,  part  of  the  same  dis- 
trict and  belonging  to  the  same  lord,  there  appeared  to  be 
a  certain  peculiar  class  of  tenants  answering  the  same  de- 
scription, and  to  whom  their  tenements  were  granted  by  si- 
milar words,  it  was  held,  that  evidence  of  the  rights,  which  had 
been  enjoyed  by  the  tenants  of  one  manor  was  admissible  to 
shew,  what  rights  the  tenants  were  entided  to  in  another.  (j$) 

In  like  manner  acts  of  ownership  in  one  place  may  some-  Acts  of  owner- 
times  afford  a  legitimate  presumption  of  the  right  of  ownership  i^^^  ^  ^ 
in  another.  In  an  action  of  trespass,  the  plaintiff  claimed  the 
whole  bed  of  a  river  flowing  between  his  land  and  the  land  of 
the  defendant,  the  defendant  contending  that  each  was  entided 
ad  medium  fhim  aqua.  It  was  held,  that  it  was  allowable  for 
the  plaintifi*to  give  in  evidence  acts  of  ownership  exercised  by 
him  upon  the  bed  and  banks  of  the  river  on  the  defendant*s 
side  lower  down  the  stream,  and  where  it  flowed  between  the 
plaintiff's  land  and  a  farm  adjoining  the  defendant*s  land,  and 

(1)  1  Cowp.  808.  J.,  in  Duke  of  Somerset  v.  France. 

(2)  1  Maule  &  Selw.  662.  That  proof  of  the  manner  in  which  - 

(3)  Rowe  V.  Brenton,  8  B.  &  C.  a  particular  trade  is  carried  on  at 
758.  The  matter  in  dispute  was  one  place,  is  evidence  as  to  the 
neidier  a  question  of  tenure  dot  of  coiurse  of  that  particular  trade  in 
cnstom»  as  to  which  some  nice  dis*  another  plade.  Noble  9.  Kenna- 
tinctions  are  taken  by  Fortescue*  way,  2  Doug.  510. 
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also  of  repairs  done  by  the  plaintiff  to  a  fence  which  divided 
that  farm  from  the  river,  and  which  was  in  continoatioo  of  a  fence 
dividing  the  defendant's  land  from  the  river*  (1)  It  was  said  by 
the  Court,  that  the  acts  of  ownership  in  question  might  reason- 
ably lead  to  the  inference,  that  the  entire  edge  and  bed  of  die 
river,  and  consequently  the  part  in  dispute,  belonged  to  ihe 
plaintiff.  In  the  previous  case  of  Doe  d.  Barrett  v.  Kempf  (2) 
it  had  been  decided  in  the  Exchequer  Chamber,  upon  a  ques^ 
tion  whether  a  piece  of  waste  land  between  a  highway  and  in- 
closures  belonged  to  the  plaintiff,  the  owner  of  the  adjoiniiig 
inclosure,  or  to  the  lord  of  the  manor,  that  the  l<Mrd  mi^t  give 
evidence  of  grants  by  him  of  waste  land  terminating  in  a  com- 
mon, between  the  road  and  the  inclosures  of  other  persons  at  a 
distance  from  the  spot  claimed  by  the  plaintiff;  but  that  such 
evidence  must  be  confined  to  the  waste  adjoining  the  road 
which  passed  by  the  spot  so  claimed. 


The  case  of  Sir  T*  Stanley  v.  White,  (3)  may  here  be  men- 
tioned as  a  leading  authority  upon  this  subject.  This  was  an 
action  of  trespass  for  cutting  down  the  plaintiff's  trees;  the 
defendant  pleaded  his  soil  and  freehold  in  the  close  opoo 
which  the  trees  were  growing.  The  plaintiff  replied,  that  the 
trees  were  his  trees  and  freehold.  It  appeared  on  the  trial, 
that  the  trees  in  question  grew  in  a  woody  belt  of  considerable 
extent,  entire  and  undivided,  which  encircled  the  plaintiff's 
manor,  and  lay  contiguous  to  a  number  of  closes  belonging  to 
several  owners,  one  of  which  closets  was  that  of  the  defendant. 
Evidence  was  adqiitted  of  several  acts  of  ownership,  in  dif- 


(1)  Jones  9.  Williams,  2  M.  & 
Wei.  331,  where  the  nature  of  this 
kind  of  evidence  is  explained  by 
Parke,  B.,  see  Evans  v.  butt,  K.  B. 
HU.  T.  1837. 

(2)  2  Bing.  N.  C.  103.  7  Binar. 
332,  a  penire  de  novo  was  granted, 
because  the  Court  considered  that 
they  could  not  assume  that  all  the 
pieces  of  waste,  with  respect  to 
which  evidence  was  received,  lay 
on  the  sides  of  a  road  or  roads  ter- 
minating in  a  large  common.  They 
were,  however,  of  opinion  that  evi- 
dence was  admissible  of  grants  of 


parcels  of  one  and  the  same  waste, 
lying  on  both  sides  of  the  load, 
although  the  continuity  of  the 
waste  was  interrupted  for  a  shoit 
distance  by  the  intervention  ci 
houses.  The  same  prindple  is 
recognised  in  Tyrwhitt  o.  Wynne, 
2  B.  &  A.  554,  where  leases  were 
rejected  on  account  of  no  prerioos 
proof  being  given  that  the  hcu$  w 
quo  was  part  of  a  larger  district  to 
which  these  leases  applied. 

(3)  14  East,  332.  See  also  Bryan 
V.  Winwood,  1  Taunt  208.  HoUis 
V,  Goldfinch  1  B.  &  C.  218, 219- 
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ferent  parts  of  the  belt»  by  those  under  whom  the  plaintiff 
claimed^  which  bad  been  acquiesced  in  by  the  owners  of  the 
adjoining  land.  And  the  Court  of  King's  Bench  afterwards, 
on  a  motion  for  a  new  trial,  adjudged  the  evidence  to  have 
been  prc^rly  admitted,  as  evidence  of  the  general  right 
throQgh  the  whole  extent  of  such  entire  undivided  inclosure,  ~ 
which  might  be  presumed  to  have  belonged  formerly  to  one 
owner.  This  appears  to  be  the  true  principle,  on  which  the 
proposed  evidence,  inthat  case,  was  admissible.  For,  generally 
speaking,  acts  of  ownership,  submitted  to  by  the  holder  of  one 
portion  of  land,  cannot  be  proof  that  the  perscm  exercising 
them  has  any  right  to  the  adjoining  land.  (1) 

Though  it  is  a  general  rule,  that  a  custom  of  tithing,  &c  inquiry  in 
in  one  parish  will  not  be  evidence  of  a  custom  m  another,  ^^n. 
yet  such  an  inquiry  may  sometimes  be  very  proper  in  cross- 
examination.  Thus,  in  an  action  by  a  rector  for  tithes,  where 
the  point  in  issue  is,  whether  there  exists  a  modus  of  a  certain 
sum  of  money  for  a  particular  iarm  in  a  township  within  the 
parish,  the  defendant  will  not,  in  general,  be  allowed  to 
inquire,  whether  other  farms  in  the  same  township  are  not 
subject  to  the  same  payment.  But  where  a  modus  is  alleged 
on  one  side,  it  may  be  relevant  on  the  other  side  to  make  an 
inquiry  of  this  nature,  for  the  purpose  of  shewing  that  such 
payments  cannot  be  a  modus,  consistently  with  the  evidence 
which  has  been  previously  adduced.  This  was  adjudged 
to  be  admissible  in  the  case  of  BhrndeU  v.  Howard.  (S)  The 
question  there  was  not  put  by  the  defendant  with  a  view  of 
supporting  the  modus  set  up  by  him,  but  was  put  by  the  plain- 
tiff, in  order  to  shew  that  this  and  similar  payments  by  the  oc- 
cupiers of  different  tenements  were  merely  portions  of  a  sum 
in  gross  paid  throughout  the  township  by  way  of  composition, 
and  could  not  be  a  modus,  since  the  ecclesiastical  surveys. 


(1)  See  1  Bam.  &  Cress.  218,  persons  had  said  of  the  prosecutor 
,222.  became    relevant    on    account  of 

(2)  1  Maule  &  Selw.  292.    See  aninquiryrespectiaf  the  prisoner's 
Res  «.  Stalkrd,  7  C.  &  P.  263,  expressions  concemmg  him. 
where  an  inquiry  as  to  what  other 
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which  had  been  produced  on  the  part  of  the  rector,  were  en- 
tirely silent  as  to  any  modus  co-extensive  with  the  township. 


Evideiice  of 
chancter. 

Civil  fttits. 


The  character  of  the  parties  to  a  dyil  suit  afibrds,  in 
general,  such  a  weak  and  vague  inference  as  to  the  trudi  of 
points  in  issue  between  them,  that  it  is  not  usual  to  adndt 
evidence  of  this  description.  Thus,  in  an  action  of  ejectment 
by  an  heir  at  law,  to  set  aside  a  will  for  fraud  and  imposition 
committed  by  the  defendant,  witnesses  cannot  be  examined  to 
the  defendant's  good  character.  (1)  So,  on  the  trial  of  an  in- 
formation against  the  defendant  for  keeping  fidse  wei^ts 
where  it  was  proposed  to  caU  witnesses  on  behalf  of  his  cha- 
racter, Eyre,  C.  B.,  ruled  that  such  evidence  was  not  admis- 
sible in  a  civil  suit  {2)  **  The  offence  imputed  is  not,"  he 
said,  **  in  the  shape  of  a  crime.  To  admit  such  evidence 
would  be  contrary  to  the  true  line  of  distinction,  which  is  this, 
that  in  a  direct  pcosecution  for  a  crime,  evidence  of  character 
is  admissible,  but  when  the  prosecution  is  not  directly  for  tiie 
crime,  but  for  the  penalty,  it  is  not  If  evidence  to  character 
were  admissible  in  such  a  case  as  this,  it  would  be  necessary  to 
try  character  in  every  charge  of  fraud  upon  the  Excise  and 
Custom-house  laws.** 


Character  in 
iasne. 


Where,  in  a  civil  suit,  character  is  a  matter  in  issue,  there 
the  evidence  of  it  ceases  to  be  of  a  circumstantial  nature,  and 
there  can  be  no  objection  to  receiving  it  Various  questions, 
however,  have  arisen  in  civil  suits  as  to  the  point,  whether  the 
character  of  the  parties,  or  of  a  third  person  was  direcdy  in 
issue  or  not 


Adultery. 


IDefamation. 


In  actions  for  adultery  or  seduction,  the  wife's  or  daughter's 
general  conduct,  if  not  their  general  character  in  regard  to 
chastity,  is  direcdy  in  issue ;  and  accordingly,  it  seems  that 
general  evidence  of  bad  character  is  admissible  in  such  ac- 
tions ;  (3)  whereas  in  actions  for  defamation,  it  appears,  ac* 


(1)  Goodright  d.  Farr  v.  Hicks, 
B.  N.  P.  296.    B.  N.  P.  298. 

(2)  Attorney  Gen.  v.  Bowman,  2 


B.  &  P.  532. 

(3)  Dodd  V.  Norris,  3  Campb. 
619.    Gardiner  v.  Tadis,  1  Selw. 
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cording  to  the  later  authorities,  that  general  evidence  of  the 
plaintiff*s  good  or  bad  character  is  irrelevant  (1)  Inactions  Sedvctioii. 
for  adultery  or  seduction,  general  evidence  of  the  good  cha- 
racter of  the  wife  or  daughter  is  iulmissible,  where  the  defend- 
ant has  endeavoured  to  impeach  it  by  general  evidence  upon 
cross-examination,  or  by  calling  witnesses ;  (2)  but  it  may  be 
doubted,  whether  the  plaintiff  in  reply  can  give  general  good 
character  in  evidence,  where  the  defendant's  evidence  has  not 
been  general,  but  has  related  to  particular  instances,  especially 
where  the  imputations  are  made  in  the  course  of  the  daughter's 
cross-examination,  who  has  therefore  an  opportunity  of  ex- 
plaining them  away  upon  re-examination.  (3)  It  seems  that, 
according  to  the  later  authorities,  evidence  of  the  plaintiff's 
bad  character  is  not  admissible  in  an  action  for  a  malicious  pro-  Mtlicioos  pro- 
secution.  (4) 

In  criminal  matters,  evidence  of  character  frequendy  affords  Criminal 
a  material  presumption  in  regard  to  the  perpetration  of  offences.  Qi^^^n^^'ier  ^ 
Thus,  where  the  charge  is  that  of  rape,  or  of  an  assault  with  proseoitor. 
an  attempt  to  commit  a  rape,  the  general  bad  character  of  the 
prosecutrix  may,  under  the  circumstances  of  particular  cases, 
afford  a  just  inference  as  to  the  probability  of  her  having  con- 
sented to  the  commission  of  the  act  for  which  the  prisoner  is 
indicted.    Accordingly,  upon  the  trial  of  indictments  for  such 
offences,  evidence  is  admissible,  on  the  part  of  the  prisoner. 


N.  P.  25.  Roberts  o.  Malsten,  B. 
N.  P.  296.  ElBam  o.  Faucett,  2 
Esp.  662.  As  to  the  husband's  bad 
character,  Bromley  v,  Wallace,  4 
Esp.  237.  The  authorities  rather 
imply,  than  directlv  shew,  that 
general  hearsay  eviaence  of  bad 
character,  as  distinguished  from 
positive  evidence"  of  general  con- 
duct, is  receivable,  either  where  the 
general  issue  is  pleaded,  or  where 
uiere  are  pleas  of  justification. 

(1)  Cornwall  v.  Richardson,  R. 
&  M.  305.  Stuart  v.  Lovell,  2  St 
93.  Jones  9.  Stevens,  11  Price, 
235.  2  St.  93;  2  Campb.  251. 
Wuthman  v.  Weaver,  D.  &  R.,  N. 
P.  C.  10. 

(2)  Bamfield  v,  Massey,  1  Camp. 
460.    Dodd  17.   Norris,  3  Camp. 


519. 

(3)  Bamfield  v,  Massey,  I  Camp. 
460.  Dodd  o.  Norris,  3  Camp. 
519.  Bate  v.  Hill,  1  C.  &  P.  100. 
See  King  o.  Francis,  3  Esp.  116. 
It  may  be  observed,  ^at  it  is  often 
impossible  to  give  a  satis&ctory 
answer  to  a  charge  unexpectedly 
made,  except  by  general  evidence. 
See  Rex  v.  Clarke,  2  St.  242,  where 
general  evidence  of  character  was 
received  after  the  prosecutrix's 
character  had  been  impeached  upon 
her  cross-examination. 

(4)  The  evidence  was  admitted 
bv  Lord  Kenyon,  in  Rodguer  v. 
ladmire,  2  Esp.  721 ;  rejected  by 
Wood,  B.,  in  Newsam  v,  Cair,  2 
St.  70. 
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that  the  womaii  bore  a  notoriously  bad  character  for  want  of 
chastity  and  common  decency*  (I)  It  appears  also,  that,  at 
least,  upon  trials  for  rape,  evidence  is  admissible,  that  the 
woman  had  been  before  criminally  connected  with  the  pri- 
soner. (2)  But  it  seems  that  evidence  of  particular  facts  can- 
not, in  general,  be  received  to  impeach  the  chastity  of  the 
woman ;  as,  that,  previously  to  the  commission  of  the  oflence, 
she  had  a  criminal  connection  with  other  persons.  (3)  It  has 
been  held,  the  woman  in  a  prosecution  for  rape  is  not  bound 
to  answer  questions  tending  to  criminate  and  disgrace  herself; 
as,  whether  she  had  not  before  connection  with  other  persons, 
or  with  a  particular  person.  (4) 


Character  of 
prisoner. 


In  trials  for  felony  and  high  treason,  and  in  trials  also  for  mis- 
demeanors, (where  the  direct  object  of  the  prosecution  is  to  pu- 
nish the  offence,)  the  prisoner  is  always  permitted  to  call  wit- 
nesses to  his  general  character ;  and  in  every  case  of  doubt, 
proof  of  good  character  will  be  entitled  to  great  weight  ^  The 
inquiry  as  to  the  prisoner's  general  character  ought  manifestly 
to  bear  some  analogy  and  reference  to  the  nature  of  the  charge 
against  him.  On  a  charge  of  stealing,  it  would  be  irrelevant  and 
absurd  to  inquire  into  the  prisoner's  loyalty  or  humanity ;  on  a 


(1)  In  Rex  V.  Clarke,  2  St.  244. 
l^isis  stated  by  Holroyd,  J.,  to  be 
the  law  as  whW  uwm  mdictments 
for  an  assault  with  intent  to  com- 
mit a  rape,  as  for  the  capital  charge ; 
and  it  is  not  necessary  that  the 
woman  should  have  been  previously 
interrogated  on  the  subject.   Ibid, 

(2)  2  St.  £v.  216,  citing  a  case 
before  Wood,  B.,  York  Sum.  Ass. 
1S12. 

(3)  Per  Holroyd,  J.,  in  Rex  o. 
Clarke,  2  St.  244.  Mr.  Justice 
Holroyd  also  ruled,  that  the  wo- 
man's answers  as  to  particular  facts 
would  be  conclusive;  but  it  is  to 
be  observed,  that  this  is  treating 
the  question  as  merely  discrediting 
the  witness,  and  not  as  relevant  to 
the  issue.  Vide  i^ra,  part  3,  ex- 
amination of  witnesses.  The  same 
Judge  also  admitted  evidence  of 
the  woman's  conduct  and  situation 
since  the  commission  of  specific 
felonies  admitted  by  her  in  cross- 


examination.  Rex  17.  Hodgson, 
R.  &  R.  211,  on  the  alleged  ground 
that  the  prosecutrix  could  not  be 
prepared  to  answer  evidence  of 
particular  facts.  Perhaps  it  may 
oe  considered  that  the  question  of 
the  woman's  chastity  is  not  directiy 
in  issue  upon  such  changes,  as  it  is 
in  actions  for  crim.  com,  and  seduc- 
tion. The  determination  of  this 
question  may,  however,  afibrd  a 
material  inference  as  to  the  truth 
of  the  charge ;  and  the  alleged  ob- 
jection to  the  evidence  is  in  some 
degree  obviated  by  the  power,  as 
in  actions  of  seduction,  of  pro- 
ducing general  evidence  of  good 
character  in  reply. 

(4)  Rex  9.  Hodgson,  R.  &  R. 
211.    It  may  be  observed,  that  the 

Questions  do  not  merely  tend  to 
iscredit  the  witness,  but  are  also 
relevant  to  the  issue.  Vide  part  3, 
Ewaminatian  qf  WUnenee. 
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charge  of  high  treason,  it  would  be  equally  Absurd  to  inquire 
into  his  honesty  and  punctuality  in  private  dealings.  Such  evi-  Upon  what 
dence  relates  to  principles  of  moral  conduct,  which,  however  ^^ 
they  might  operate  on  other  occasions,  would  not  be  likely  to 
operate  on  that  which  alone  is  the  subject  of  inquiry ;  it  would 
not  afford  the  least  presumption,  that  the  prisoner  might  not 
have  been  tempted  to  commit  the  crime  for  which  he  is  tried, 
and  is  therefore  totally  inapplicable  to  the  point  in  question. 
The  inquiry  must  also  be  as  to  the  general  character :  for  it  is  Geiurai  cha- 
general  character  alone,  which  can  afford  any  test  of  general 
conduct,  or  raise  a  presumption  that  the  person^  who  had  main-  ' 
tained  a  Mr  reputation  down  to  a  certain  period,  would  not 
then  begin  to  act  a  dishonest  unworthy  part.  Proof  otpartictt- 
lar  transactions,  in  which  the  defendant  may  have  been  con- 
cerned, is  not  admissible,  as  evidence  of  his  general  good  cha- 
racter. What,  then,  is  evidence  of  general  character  ?  The 
best  medium  of  proof  is,  by  shewing  how  the  person  stands  in 
general  estimation ;  proof  that  he  is  reputed  to  be  honest,  is 
evidence  of  his  character  for  honesty,  and  the  species  of  evi- 
dence most  properly  resorted  to  in  such  inquiries.  It  frequently  Pitrticalar 
occurs,  indeed,  that  witnesses,  aflter  speaking  to  the  general 
opinion  of  the  prisoner's  character,  state  their  personal  expe- 
rience and  opinion  of  his  honesty ;  but  when  this  statement  is 
admitted,  it  is  rather  from  &vour  to  the  prisoner,  than  strictly 
as  evidence  of  general  character.  (1)  In  cases  where  the  inten- 
tion forms  a  principal  ingredient  in  the  offence,  a  wider  scope  is 
allowed.  On  a  charge  of  ipurder,  for  instance,  expressions  of 
good  will  and  acts  of  kindness  on  the  part  of  the  prisoner  to- 
wards the  deceased,  are  always  considered  important  evidence, 
as  shewing  what  was  his  general  disposition  towards  the  de- 
ceased, from  which  the  jury  may  be  led  to  conclude,  that  his 
intention  could  not  have  been  what  the  charge  imputes. 

It  may,  perhaps,  be  thought  that  proof  of  bad  character.  Character, 
though  it  be  not  receivable  according  to  the  rules  of  evidence, 
would  afford  almost  as  reasonable  an  inference  in  favor  of  a 
prisoner's  guilt  in  doubtful  cases,  as  evidence  of  good  character 

U)  See  31  Howell,  190, 310. 
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conveys  in  favor  of  his  innocence ;  that  the*  testimony,  as  to 
the  general  character  of  a  prisoner,  is,  in  most  instances,  ex- 
tremely vague ;  and  even  supposing  the  excellence  of  a  prisoner  s 
character,  till  within  a  short  time  before  the  charge,  to  be 
clearly  established,  the  inference  as  to  his  innocence  is  not  of  a 
very  cogent  nature.  It  is  also  to  be  considered,  that  witnesses 
to  character  do  not  incur  any  risk  of  an  indictment  for  perjury. 


Practice. 


It  is  not  the  practice  to  cross-examine  witnesses  to  charac- 
ter, (1)  or  to  make  the  calling  of  them  a  ground  for  addressing 
the  jury  on  the  part  of  the  prosecution ;  though  the  practice  in 
these  respects  is  not  imperative,  and,  in  particular  instances,  it 
may  be  deviated  from  with  propriety.  (S)  It  is  expressly  pro- 
vided by  the  statute  6  &  7  W.  4,  c.  ill,  that  if  upon  the  trial 
of  any  person  for  felony,  such  person  shall  give  evidence  of 
good  character,  it  shall  be  lawful  for  the  prosecutor,  in  answer 
thereto,  to  give  evidence  of  a  conviction  of  such  person  for  a 
previous  felony,  and  the  jury  shall  inquire  concerning  such  pre- 
vious conviction,  at  the  same  time  that  they  inquire  concerning 
the  subsequent  felony. 


Piesumptiomi 
in  criminal 


caset. 


Treasoo. 


Proof  of  overt 
acts. 


In  criminal  cases,  it  is  peculiarly  the  duty  of  Courts  of  Justice 
to  prevent  evidence  being  given  which  would  support  a  charge 
against  the  prisoner,  of  which  he  is  not  previously  apprised,  un- 
der the  pretext  of  it's  affording  some  presumption  as  to  the 
offence  which  is  the  subject  of  the  indictment.  In  treason, 
therefore,  no  evidence  is  to  be  admitted  of  any  overt  act  that  is 
not  expressly  laid  in  the  indictment  This  was  the  rule  at 
common  law :  and  it  is  agdn  prescribed  and  enforced  by  the 
statute  of  W.  S,  which  contains  an  express  provision  to  that 
effect,  (8)  in  consequence  of  some  encroachments  that  had  been 
made  in  several  state  prosecutions.  (4)  The  >meaning  of  the 
rule  is,  not  that  the  whole  detail  of  facts  should  be  set  forth,  but 
that  no  overt-act,  amounting  to  a  distinct  independent  charge. 


(1)  Rex  9.  Hodgkies,  7  C.  &  P. 
298,  unless  the  prosecutor  has 
some  distinct  chai^  to  which  to 
cross-examine  the  witness. 

(2)  7  C.  &  P.  ^7^,  Rex  r. 
Stannard,  7  C.  &  P.  673.    That  a 


right  of  reply  is  given  as  to  the 
whole  case,  ^x  v.  Whiting,  7  C. 
&  P.  771. 

(3)  7  W.  3,  c.  3,  8.  8. 

(4)  Foster,  Or.  L.  245, 246. 
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though  &Uing  under  the  same  head  of  treason,  shall  be  given 
in  evidence,  unless  it  be  expressly  laid  in  the  indictment ;  but 
still,  if  it  conduce  to  the  proof  of  any  of  the  overt-acts  which 
are  laid,  it  may  be  admitted  as  evidence  of  such  overt  acts.  (1) 
With  this  view,  the  declarations  of  the  prisoner,  and  seditious 
language  used  by  him,  are  clearly  admissible  in  evidence,  as 
explaining  his  conduct,  and  shevring  the  nature  and  object  of 
the  conspiracy.  (2)  And  acts  of  treason,  tending  to  prove  the 
overt  acts  charged,  though  committed  in  a  foreign  country,  may 
be  given  in  evidence.  (3) 

On  the  trial  of  an  indictment  for  burglary  and  larceny,  (4)  it  Burglary, 
appeared  upon  the  evidence,  that  the  prisoners  might  have  en- 
tered the  house  before  it  was  dark,  and  that  they  had  not  taken 
any  part  of  the  goods  at  the  time  when  they  were  discovered  in 
the  house,  upon  which  the  counsel  for  the  prosecution  proposed 
to  give  evidence  of  a  larceny  in  the  house,  committed  by  the 
prisoners  on  a  preceding  day :  but  the  Court  rejected  the  evi- 
dence, on  the  ground  that  it  tended  to  prove  a  felony  of  a  to- 
tally distinct  kind,  which  had  no  reference  to  the  subject-matter 
of  the  prosecution ;  the  prisoners  were,  therefore,  acquitted  on 
this  charge,  but  were  afterwards  indicted  for  the  other  oflfence, 
and  convicted 

But  although  it  is  usual  to  confine  the  prosecutor  to  one  Seyenl  felo- 
single  act  of  felony,  yet,  when  the  character  of  the  particular  '''^ 
act  charged  against  the  prisoner  is  to  be  collected  from  other 
acts  done  by  him,  all  of  them  constituting  one  entire  transaction, 
or  mutually  explanatory  of  each  other,  it  is  discretionary  in  the 
Judge  to  allow  the  prosecutor  to  go  into  the  whole,  (5)    Thus, 


(1)  Id.  9»  246.  Vanghaa's  case^ 
5  St.  Tr.  2  fol.  ed.  S.  C.  13  Howell's 
St.  Tr.  463.  Deacon's  case,  9  St. 
Tr.  8  foL  ed.  S.  C.  15  Howell's 
St.  Tr.  747. 

(2)  Rex  o.  Watson,  2  Starkie, 
N.  P.  C.  134.  So  on  an  indictment 
for  sending  a  threatening  letter,  a 
subsequent  letter  from  the  prisoner, 
explanatory  of  that  statea  on  the 
record,  is  admissible.  Robinson's 
case,  2  Easf  8  P.  C.  1112. 


(3)  Post  Cr.  L.  10.  Deacon's 
case,  9  St.  Tr.  8,  fol.  ed.  S.  C. 
16  Howell's  St.  Tr.  747. 

(4)  Rex  V,  Vandercomb  and  Ab- 
bott, 2  Leach,  Cr.  Ca.  816. 

(5)  Ellis's  case,  6  B.  &  C.  146, 
several  purloinings  from  a  till. 
Egerton's  case,  R.  &  R.  376,  an  in- 
famous accusation  on  the  following 
evening.  Vowkes's  case,  R.  &  £ 
631,  two  malicious  shootings. 
Mogg's  case,  4  C.  &  P.  364.    Rex 
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in  a  case  of  robbery,  where  the  prisoners  came  with  a  mob  to  the 
prosecutor's  house,  and  one  of  them  went  up  to  the  prosecutor, 
and  civilly  advised  him  to  give  them  something  to  get  rid  of 
them — to  shew  that  this  was  not  bond  fide  advice,  but  in  reality 
a  mode  of  robbing  the  prosecutor,  evidence  was  allowed  to  be 
given  of  other  demands  of  money  made  by  the  same  mob  at 
other  houses,  at  different  periods  of  the  same  day,  both  before 
and  after  the  particular  transaction,  when  any  of  the  prisoners 
were  present  (1)  A  case  is  cited  by  Lord  Ellenborough,  in 
Whiley*M  case,  where  a  man  committed  three  burglaries  in  one 
night,  and  stole  a  shirt  in  one  place  and  left  it  at  another,  and 
they  were  all  so  connected,  that  the  Court  heard  the  history  of 
the  three  burglaries.  (S) 


Proof  of  other 
acts  as  evidence 
of  intention. 


In  ofiences  which  consist  in  the  guilty  knowledge  or  inten- 
tion of  a  prisoner,  it  is  frequently  necessary  to  examine  into 
coUateral  fiicts,  in  order  to  arrive  at  a  just  conclusion  upon  a 
matter,  which  must  necessarily  depend  altogether  on  presump- 
tive evidence.  Thus,  in  a  prosecution  for  uttering  a  bank-note, 
bill,  or  promissory  note,  with  knowledge  of  it's  being  forged, 
proof  that  the  prisoner  had  uttered  other  forged  notes  or  bills, 
whether  of  the  same  kind  or  of  a  difierent  kind,  (S)  or  that  he 
had  other  forged  notes  or  bills  in  his  possession,  (4)  is  clearly 
admissible,  as  shewing  that  he  knew  the  note  or  bill  in  question 


V,  Moore,  2  C.  &  P.  235.  Rex  v. 
Long,  6  C.  &  P.  179,  firing  three 
ricks,  for  which  there  were  separate 
iDdictments. 

(1)  Winkworth's  case,  4  C.  &  P. 
444,  upon  a  special  commission, 
after  communicating  with  Lord 
Tenterden. 

(2)  2  Leach,  985.   1  New  R.  92. 

(3)  Res  V.  Wylie,  1  New  Rep.  92. 
Rex  V.  Ball,  1  Camp.  324.  Rass. 
&  Ry.  Cr.  Ca.  132,  S.  C.  That  it 
is  not  necessary  that  the  other 
forged  notes  should  be  of  the  same 
description,  see  Kirkwood's  case, 
Lewin's  Cr.  Ca.  103.  Per  HuUock, 
B.,  in  Hodffeon's  case,  Lewin's  Cr. 
Ca.  103.  The  point  was  doubted 
in  Millard's  case,  R.  &  R  245,  n. 
jnd.  See  Bayley  on  Bills,  4th  ed. 
460.    In  Rex  v.  Balls,  Mo.  Cr.  Ca. 


470,  on  an  indictment  for  en^v- 
in^  the  notes  of  a  foreign  prmce, 
evidence  of  engraving  the  notes  of 
another  foreign  prince  was  held 
admissible. 

C4)  Rex  Vy,  Hough,  Russ.  &  Ry. 
Cr.  Ca.  120.  Rex  o.  Rowley,  Bay- 
ley  on  Bills,  447.  The  forgery  of 
the  other  notes  or  bills  must  be 
distinctly  proved ;  and  thev  ought 
to  be  produced.  Rex  v.  Millud, 
Bayley  on  Bills,  449.  Russ.  k  Ry. 
Cr.  Ca.  246,  S.  C.  Phillips's  case, 
Lewin,  106,  where  the  point  was 
doubted  and  the  evidence  received ; 
the  notes  had  been  destroyed.  It 
would  seem  that  presumptive  evi- 
dence of  forgery,  as  that  the  pri- 
soner destroyed  the  note,  ought  to 
be  received'. 
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to  be  forged.  And  on  a  prosecution  for  uttering  counterfeit  n^J^^®*^®*^ 
money,  the  fact  of  the  prisoner  having  other  counterfeit  money 
upon  him,  or  of  his  having  uttered  other  pieces  of  money  of  the 
same  kind,  is,  according  to  common  practice,  evidence  of  his 
having  known  that  the  money,  which  he  is  chained  with  utter- 
ing, was  counterfeit ;  (1)  and  proof  of  the  prisoner's  conduct  in 
such  other  utterings,  (as,  for  example,  that  he  passed  by  differ- 
ent names,)  is,  for  the  same  reason,  clearly  admissible.  (2)  Such 
evidence,  far  from  being  foreign  to  the  point  in  issue,  is  ex- 
tremely material ;  for  the  head  of  the  offence  charged  upon  the 
prisoner  is,  that  he  did  the  act  with  knowledge :  and  it  would 
seldom  be  possible  to  ascertain,  under  what  circumstances  the 
uttering  took  place,  (whether  from  ignorance,  or  with  an  inten- 
tion to  commit  a  fraud,)  without  inquiring  into  the  demeanor  of 
the  prisoner  in  the  course  of  other  transactions.  The  more  de- 
tached in  point  of  time  the  previous  utterings  are,  the  less 
relation  they  .will  bear  to  that  stated  in  the  indictment;  and  the 
question  then  would  be,  whether  the  evidence  is  suflBcient  to 
warrant  the  inference  of  knowledge  at  one  time,  from  such  par- 
ticular transactions  at  another  time.  (3)  That  may  be  thought 
a  question  to  be  left,  in  most  instances,  at  least,  to  the  jury. 
But  whatever  weight  the  evidence  may  have,  (which  is  quite 
another  consideration,)  it  is,  in  general,  admissible ;  not  as  evi- 
dence of  another  ofience,  but  simply  of  another  transaction,  in 
which  the  prisoner  was  engaged,  affording  a  reasonable  pre- 
sumption as  to  his  conduct,  with  regard  to  the  offence  with 
which  he  is  charged. 

It  may  be  thought  that  collateral  evidence  of  facts,  occurring  SubMqvent 

facts. 


(1)1  New  Rep.  95.  1  Russ.  on 
Crimes,  85. 

(2)  See  Rex  o.  Millard,  R.  &  R. 
245.  Bayley  on  BiU^  449.  Tat- 
tershall's  case,  cited  per  Lord  Ellen- 
borough,  2  Leach,  984.  Phillips's 
case,  Lewin,  105. 

(3)  1  New  Rep.  94.  It  would 
seem  that  the  evidence  was  not  the 
less  admissible,  because  the  other 
forged  notes  are  the  subject,  at  the 
time,  of  other  indictments;  though 
doubts  have  been  entertained  as  to 


this  point.  Kirkwood's  case,  Lew- 
in's  Or.  Ca.  103.  Hodgson's  case, 
Lewin's  Cr.  Ca.  Ibid,  Rex  v. 
Smith,  2  C.  &  P.  633.  Rbz  v. 
Long,  6  C.  &  P.  179. 

It  oas  been  held,  that  evidence  of 
what  the  prisoner  has  said  at  a  time 
collateral  to  a  former  uttering,  to 
show  that  what  he  said  at  the  time 
of  a  former  uttering  was  fidae  is  not 
receivable,  Phillips's  case,  Lewin, 
106. 
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soon  after  the  oflfence  with  which  a  prisoner  is  chargedi  may 
sometimes  afford  as  reasonable  a  presumption  of  guilty  know- 
ledge,  as  when  the  fiicts  occurred  at  some  time  before  the  offence. 
Upon  an  indictment  for  uttering  a  bill  with  a  forged  acceptance* 
knowing  it  to  be  forged,  it  was  proposed  to  give  in  evidence 
other  forged  bills,  precisely  similar,  with  the  same  drawers*  and 
acceptors*  names,  uttered  by  the  prisoner  about  a  month  after 
the  uttering  of  the  bill  mentioned  in  the  indictment.  Mr.  Jus- 
tice Gaselee,  after  consulting  Alexander,  C.  B.,  was  disposed  to 
allow  the  evidence  to  be  received,  but  said  that  he  would  re- 
serve the  point  for  the  opinion  of  the  Judges ;  upon  which 
the  counsel  for  the  prosecution  declined  to  press  the  evidence.  (1) 
It  is  to  be  observed,  however,  in  this  case,  that  the  similarity 
of  the  notes  shewed,  that  they  originated  with  one  person ;  and, 
in  a  previous  case  of  an  indictment  for  uttering  a  forged  bank 
note,  where  the  prosecutors  offered  to  prove  the  uttering  of 
another  forged  note,  five  weeks  after  the  uttering  which  was  the 
subject  of  the  indictment,  the  Court,  (consisting  of  Ellenbo- 
rough,  C.  J.,  Thompson,  C.  B.,  and  Lawrence,  J.,)  held  that 
the  evidence  was  not  admissible,  unless  the  latter  uttering 
was  in  some  way  connected  with  the  principal  case,  or  unless  it 
could  be  shewn  that  the  notes  were  of  the  same  manufiicture.  (2) 

Upon  other  proceedings,  besides  prosecutions  for  forgery, 
or  the  uttering  of  forged  notes  or  counterfeit  coin,  it  is  fre- 
quently material  to  give  evidence  of  other  acts,  not  in  issue,  in 
order  to  raise  a  presumption  as  to  the  intent  of  the  prisoner,  in 
Malicious         Committing  the  act  for  which  he  is  indicted.     Thus,  upon  an 
shooting.  indictment  for  maliciously  shooting,  evidence  was  allowed  to 

be  given,  that  the  prisoner,  about  a  quarter  of  an  hour  before 
the  shooting  with  which  he  was  charged,  intentionally  shot  at 
the  prosecutor,  (3)  the  whole  being  one  continued  transaction 
in  the  prosecution  of  the  malicious  intent  of  the  prisoner.     So, 


(1)  Smith's  case,  4  C.  &  P.  411.  Vtdeif^ra.    In  like  manner,  snbte- 

(2)  Tavemer's  case,  4  C.  &  P.  qnent  felonies  have  been  given  in 
4 1 3,  n.  On  a  charge  for  sending  a  evidence  to  explain  a  preoecnng  one, 
threatening  letter,  or  of  publishuig  Egerton's  case  and  Winkworth's 
a  libel,  acts  done  by  tiie  prisoner  case,  nmra,  p.  493^  494. 
subsequently  to  theoffence  charged,  (3)  Vowkes's  case*  R.  &  R.  631. 
are  admissible  to  shew  the  animus. 


^y 
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on  a  charge  for  sending  a  threatening  letter,  other  letters  written  Threatamng 
by  the  prisoner,  both  before  and  after  that  for  which  he  is  in- 
dicted, may  be  read  in  evidence,  fbr  the  purpose  of  explana- 
tion. (1)  And,  in  like  manner,  in  actions  for  libel  or  slan-  ^i^l* 
der,  it  has  been  held  that  other  libels  or  words  may  be  given  in 
evidence^  occurring  both  before,  and  after  the  subject  of  the 
action,  in  order  to  shew  the  animus  of  the  defendant.  (2) 

Upon  an  indictment  for  receiving  stolen  goods,  which  had  Receiver!, 
been  all  stolen  at  the  same  time,  but  received  at  different  times, 
the  prosecutor  was  put  to  his  election  of  some  particular  act 
of  receiving;  but  it  was  held,  that  evidence  might  have 
been  given  of  the  prisoner  having  in  his  possession,  and  of 
having  pledged  and  disposed  of^  other  articles  of  the  stolen 
property,  in  order  to  show  his  guilty  knowledge,  as  all  the  pro- 
perty had  been  stolen  from  the  same  persons,  and  had  been 
brought  to  the  prisoner  by  the  prisoner  indicted  with  him  for 
the  theft.  (3) 

On  an  indictment  against  several  prisoners,  for  a  conspiracy  Conspiracy  to 
to  carry  on  the  business  of  common  cheats,  proof  is  admissible  ^  ^^^ 
that  the  prisoners,  at  a  different  time,  made  similar  represen-  ^ 

tations  toother  tradesmen  besides  those  named  in  the  record,  (4) 
cumulative  instances  being  necessary  to  prove  the  offence.  The 
same  sort  of  evidence  is  allowed  in  a  prosecution  for  barratry, 
and,  as  before  mentioned,  in  prosecutions  for  the  greatest  of 


(1)  Robinson's  case,  2  East's  P. 
C.  1110;  2  Leach,  749. 

(2)  Charlton  9.  Barrett,  Peake, 
22.  Rex  V,  Pearce,  Peake,  75>  124, 
166.  Rastell  v,  Macquesta,  1  Camp. 
49»  n.  Stuart  v.  Lovel,  2  St.  93, 
subsequent  puhlications.  Lord  £i- 
lenborough  observed,  that  the  law 
would  be  the  same  upon  an  indict- 
ment. Chubb  V.  Westley,  6  C.  & 
P.  436.  Plunkett  v.  Cobbett,  5 
Esp.  136 ;  2  Camp.  73,  n. ;  3  C.  & 
P.  312;  2  Camp.  72, 73,  n.;  5  Esp. 
136;  2  St.  457;  3  B.  &  C.  113; 
R.  &  M.  422.  Proof  of  cofialeral 
matters  in  actions  for  malicious 
prosecution,  to  shew  malice,  Caddy 


V.  Barlow,  1  Mann.  &  Ry.  275,  1 

Str.  691. 

(3)  Dunn's  case.  Mo.  Cr.  Ca. 
1 50.  The  report  contains  a  maiglnal 
note,  indicatinf<  that  the  eviSnce 
had  been  confined  to  acts  prions 
to  that  on  which  the  mpSMUtor 
had  elected  to  proceed.  The  same 
point  has  occurred  in  respect  of 
utterings  subsequent  to  tnat  for 
which  a  prisoner  is  indicted.  That 
the  possession  of  property  may 
afford  presumptive  evidence  of  the 
commission  of  arson,  Rickman's 
case,  2  East's  P.  C.  1035. 

(4)  Rex  9.  Roberts,  1  Camp.  400. 


K  K 


not. 
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Murder.  all  o£fence8,  high  treason.  The  same  kind  of  proof  is  constai^dy 

admitted  in  trials  for  murder ;  in  which  former  grudges  and  an- 
tecedent menaces  are  evidence  of  the  prisoner's  malice  against 
the  deceased. 

Conspiracy  to  On  the  trial  of  an  indictment  against  several  persons  for  a 
conspiracy,  in  unlawfully  assembling  for  the  purpose  of  exciting 
discontent  and  disaffection,  it  would  be  irrelevant  to  inquire,  on 
behalf  of  the  defendants,  what  the  conduct  of  those  employed 
to  disperse  the  meeting  may  have  been  at  the  time  of  the  dis- 
persion, if  no  evidence  has  been  previously  ofiered,  on  the 
part  of  the  prosecution  as  to  the  conduct  of  the  meeting  at  that 
time  or  subsequently;  for  the  conduct  of  the  dispersers  of  the 
meeting  can  have  no  bearing  on  the  intention  and  object  of  the 
meeting  itself;  in  other  words,  it  is  irrelevant  to  the  matters  in 
issue.  (1)  In  such  a  prosecution,  as  the  material  points  for 
the  consideration  of  the  jury  are,  the  general  character  and  in- 
tention of  the  assembly,  and  the  particular*  case  of  each  defendant 
as  connected  with  that  general  ch^cter,  it  would  be  relevant  to 
prove,  on  the  part  of  the  prosecution,  that  bodies  of  men 
came  from  different  parts  of  the  country  to  attend  the  meet- 
ing, arranged  and  organized  in  the  same  manifbr,  and  acting 
in  concert  It  would  be  relevant  also  to  shew,  that  early  on 
the  day  of  the  meeting,  in  a  spot  at  some  distance  from  the 
place  of  meeting,  (from  which  very  spot  a  body  of  men  came 
afUrwards  to  the  place  of  meeting,)  a  great  number  of  persons, 
so  organized,  had  assembled,  and  had  there  conducted  them- 
selves in  a  disloyal,  riotous,  or  seditious  manner.  (2)  Further,  it 
would  be  relevant,  on  such  a  trial,  to  produce  in  eviden<;e  cer- 
tain resolutions,  which  had  been  proposed  by  one  of  the  de- 
fendants, at  a  large  assembly  in  another  part  of  the  country 

• 

very  recently  held  for  the  same  professed  object  and  purpose 
as  were  avowed  by  the  meeting  in  question,  and  that  the  defend- 
ant acted  at  both  meetings  as  president  or  chairman ;  in  a 
question  of  intention,  as  this  is,  it  is   most  clearly  relevant  to 


(1)  Rex  17.  Hunt,  3  Barn.  &  Aid         (2)  Rex  v.  Hunt,  3  Bam.  &  Aid. 
566,  577.  573,  574. 


Sect.  1.]   On  the  JRelevanci/  of  Presumptions.  4R9 

shew  against  that  individual,  that  at  a  similiar  meeting,  held 
for  an  object  professedly  similar,  such  matters  bad  passed 
under  his  immediate  auspices.  (1) 

Upon  trials  of  indictments  for  ofiences  involving  a  charge  of 
conspiracy,  much  evidence  is  usually  produced,  which  does  not 
relate  to  the  particular 'conduct  of  a  prisoner.  Such  evidence, 
however,  is  not  necessarily  of  a  presumptive  nature.  Thus  it 
is  usual  to  give  general  evidence  of  a  conspiracy,  previously  to 
showing  the  connection  of  the  prisoner  with  it  (2)  It  has 
been  seen,  in  treating  of  hearsay  evidence,  that  the  acts  and 
declarations  of  other  conspirators  in  the  absence  of  the  pri- 
soner are  admissible  against  him ;  (3)  it  has  been  seen  also, 
in  treating  of  admissions,  that  the  prisoner  may  be  affected  by 
writings  from  other  persons,  which  came  into  his  custody  before 
his  apprehension*  In  these  cases  the  evidence  is  of  a  direct 
nature,  applying  to  the  acts  in  furtherance  of  a  conspiracy  and 
not  circumstantial,  as  proving  only  collateral  circumstances 
from  which  these  acts  are  to  be  inferred. 

It  would  not  be  allowable  to  shew,  on  the  trial  of  an  indict-  General  dispo- 
ment,  that  the  prisoner  has  a  general  disposition  to  commit  the 
same  kind  of  offence  as  that  charged  against  him.  Thus,  in  a 
prosecution  for  an  infamous  crime,  an  admission  by  the  pri- 
soner, that  he  had  committed  such  an  offence  at  another  time,  ' 
and  with  another  person,  and  that  he  had  a  tendency  to  such 
practices,  ought  not  to  be  received  in  evidence.  (4) 

As,  in  trials  for  conspiracies,  whatever  the  prisoner  may  have  Acts  and  de- 
done  or  said,  at  any  meeting  alleged  to  have  been  held  in  pur-  pn^nerwhei 
suance  of  the  Qpnspiracy,  is  admissible  in  evidence  against  him,  ^^^^^^^^^  ^^^ 
on  the  part  of  me  prosecution ;  so,  on  the  other  hand,  any  other 
part  of  his  conduct  at  the  same  meetings,  will  be  allowed  to  be 
proved  on  his  behalf;  for  the  intention  and  design  of  the  party,  at 
a  particular  time,  are  best  explained  by  a  complete  view  of  every 

(1)  Rex  V,  Hunt,  3  Bam.  &  Aid.         (3)  Vide  mpra,  p.  210. 

568,  572.  (4)  Rex   r.  Cole,  Mich.  Term, 

(2)  The  Queen's  case,  2  B.  &  B.      1810,  by  all  the  Judges,  MS. 
303,  and  State  Trials,  passim. 
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part  of  his  conduct  at  that  time,  and  not  merely  from  the  proof 
of  a  single  and  insulated  act  or  declaration.  In  the  case  of 
Walker  and  others,  (1)  who  were  tried  for  a  conspiracy  to  over- 
throw the  government,  evidence  having  been  produced,  on  the 
part  of  the  prosecution,  to  shew  that  the  conspiracy  existed  and 
was  brought  into  overtract  at  meedngs  in  the  presence  of  Wal- 
ker, the  counsel  for  the  prisoners  were  allowed  to  ask  a  witness, 
whether,  at  any  of  these  times,  he  had  ever  heard  Walker  utter 
any  word  inconsistent  with  the  duty  of  a  good  subject  ?  The 
question  was  opposed,  but  held  by  Mr.  Justice  Heath  to  be 
admissible.  The  prisoner's  counsel  were  also  allowed,  in  the 
same  case,  to  inquire  into  the  general  declarations  of  the  pri- 
soner at  those  meetings ;  as,  whether  the  witness  had  heard  him 
say  any  thing  that  had  a  tendency  to  disturb  the  peace  of  the 
kingdom :  and  questions  to  the  same  effect  were  put  to  many 
other  witnesses  in  succession. 

Fart  of  the  The  question,  in  the  case  last  cited,  was  expressly  confined, 

proved  against   and  SO  required  by  the  Court  to  be,  to  the  conduct  of  the  prisoner 
^^^'  at  those  particular  meetings,  which  had  been  previously  inquired 

into  on  the  part  of  the  prosecution.  Proof  of  what  the  prisoner 
might  have  said  or  done  at  other  meetings,  or  at  other  times, 
unconnected  with  the  transactions  proved  against  him^  would 
not  have  been  admissible  evidence  in  his  favour.  In  Lord 
*  George  Gordons  case,  (2) a  witness  was  asked,  by  the  prisoner's 
counsel  on  cross-examination,  as  to  a  statement  made  by  the 
prisoner,  on  the  night  before  a  meeting  in  St.  George's  Fields, 
and  with  respect  to  which  meeting  much  evidence  had  been 
produced.  This  was  objected  to ;  and  the  Court  decided,  that 
the  question  was  not  regular.  Lord  Mansfield  held,  that  as  the 
counsel  for  the  crown  had  given  evidence  of  what  the  prisoner 
said  at  the  meeting  upon  the  29th  May,  the  counsel  for  the 
prisoner  might  shew  the  whole  connection  of  what  the  prisoner 
said  besides  at  that  meeting ;  but  that  they  could  not  go  into 
evidence  of  what  he  said  on  the  antecedent  day.  And  in  JETon* 
sons  case,  (3)  on  a  charge  for  promoting  a  riot,  the  counsel  for 


(1)  23  Howell,  1131,  and  see  31  (2)  21  Howell's  St.  Tr.  542. 

Howell's  St.  Tr.  43.  (3^  31  Howell's  St.  Tr.  4281. 


.'»7*« 


Sect.  1.]     On  the  Relevancy  of  Presumptions..  501 

the  prisoner  was  not  allowed  to  prove  what  he  had  said!  pri- 
vately  to  a  friend^  previously  to  his  going  to  the  place  of  riot, 
respecting  his  motive  in  going  thither.  Many  other  cases 
might  be  cited  to  the  same  effect 

The  rule,  on  this  subject^  appears  to  have  been  extended.  {]  j^^i^^*, 
much  beyond  the  line  here  laid  down^  on  the  trial  of  Horns  ^^^"^ 
Tooke.iX)    In  that  case,  several  publications  were  given  in 
evidence,  on  the  part  of  the  crown,  containing,  as  was  alleged, 
republican  opinions,  which  had  been  distributed  by  the  pri- 
soner during  the  period  assigned  for  the  existence  of  the  con- 
spiracy ;  and  this  evidence  was  much  relied  on,  as  shewing  that 
the  notion  of  a  reform,  which  was  expected  to  be  set  up  by  the 
prisoner  in  his  defence,  was  a  mere  pretext  to  cover  treason- 
able designs  :  to  repel  this  conclusion,  the  counsel  for  the  pri- 
soner offered  in  evidence  a  book,  which  had  been  written  by  the 
prisoner  twelve  years  before,  on  the  subject  of  parliamentary 
reform ;  the  evidence  was  objected  to,  as  having  no  relation  with 
the  particular  transaction  in  question,  and  because  the  prisoner's 
opinions,  whatever  they  were  formerly,  might  have  afterwards 
changed.     But  the  Lord  Chief  Justice  Eyre  said,  that  the  ques- 
tion was  not  whether  this  book  had  a  reference  to  the  conspiracy 
charged,  but  whether  it  had  not  reference  to  the  proof  given  in 
support  of  the  charge :  and  he  thought  it  evidence  to  rebut  the 
supposition,  that  the  reform  of  parliament  was  a  pretence  made 
by  the  prisoner.     The  book  was  accordingly  received  in  evi- 
dence.   There  is  great  authority,  however,  for  doubting,  whe- 
ther such  evidence  would,  on  revision,  be  considered  strictly 
admissible.  (S)     It  seems,  indeed,  reasonable,  if  some  other  acts 
of  the  prisoner,  besides  those  charged  in  the  indictment,  are 
proved  against  him  for  the  purpose  of  shewing  his  design  in 


(1)  1  East's  P.  C.  6l»  Gumev's 
Report,  vol.  ii.  36.  26  HoweU'a 
St.  Tr.  346,  S.  C. 

(2)  See  the  observationB  on  this 
point  by  Lord  EUenborough,  C.  J., 
in  Rex  V.  Lambert  and  Perry,  31 
Howeirs  St.  Tr.  366,  S.  C.  2 
Campb.  N.  P.  C.  400.  In  th^t 
case,  which  was  on  the  trial  of  an 


information  for  a  libel  in  a  news- 
paper, it  was  held  that  the  defen- 
dant had  a  right  to  have  read  in 
evidence  any  extract  from  the  same 
paper  connected  with  the  subject 
charged  as  libellous,  although  dis- 
joined from  it  by  extraneous  matter, 
and  printed  an  a  different  charac- 
ter. 
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the  affidr  in  question,  that  he  should  be  allowed  to  explain 
those  acits  by  proof  of  other  contemporarieoui  particulars  of  his 
conduct,  which  shew  that  he  had  a  different  design  firom  that 
imputed  to  him.  But  this  limitation  (namely,  that  such  other 
particulars,  offered  in  evidence  by  the  prisoner,  ought  to  be 
contemporaneous  with  those  proved  on  the  other  side,  or  at 
least  confined  within  the  same  limits  to  which  the  evidence  on 
the  part  of  the  prosecution  is  subject,)  appears  to  be  just  and 
necessary ;  for,  otherwise,  the  prisoner  would  be  at  liberty  to 
take  the  whole  range  of  his  life,  in  the  course  of  which  his 
character  and  his  designs  may  have  undergone  a  complete 
change. 

Hardy'd  caM.  In  Hardnft  case,  (1)  great  liberty  was  allowed  to  the  coun- 
sel for  the  prisoner,  in  examining  into  particulars  of  his  con- 
duct, even  into  his  speculative  opinions ;  and  perhaps  it  may 
be  questionable,  whether  the  rule  was  not  carried  to  it's  utmost 
extent  in  that  case.  The  question  there  put  to  the  witness 
w&s  this ;  whether,  from  his  personal  acquaintance  with  the 
prisoner,  he  had  ever  heard  him  state  what  was  his  plan  of 
reform?  The  question  was  objected  to.  The  overt-act  charged 
was,  that  the  prisoner,  for  the  purpose  of  accomplishing  the 
treason  of  compassing  the  king's  death,  did  conspire  with  others 
to  call  a  convention  of  the  people,  in  order  that  the  convention 
^  might  depose  the  king ;  and  the  counsel  for  the  prisoner  sub- 
mitted, that  for  the  purpose  of  shewing  that  the  convention  was 
intended  to  be  held,  not  with  the  design  imputed  by  the  indict- 
ment, but  with  an  innocent  design,  they  might  go  into  evidence 
of  what  the  prisoner  had  at  other  times  declared,  inasmuch  as 
the  counsel  for  the  prosecution  had  gone  into  all  that  the  prisoner 
had,  at  any  part  of  his  life,  declared  touching  this  fact,  and  had 
gone  also  into  evidence  of  what  other  members  of  the  corres- 
Loid  Ronell'a  ponding  societies  had  said.  They  then  defended  the  question 
case.  |,y  i^ti  |^])ie  argument,  in  the  course  of  which  several  cases  were 


(1)  24  Howell's  State  Trials,  1065      p.  31»  and  31  Howell's  St.  Tr.  189, 
—1093.    See  trial  of  O'CJoigly  and      310. 
O'Connor,  27  Howell's  State  Triala, 
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cited  from  the  state  trials;  particularly  the  case  of  Lord 
Rosselly  the  one  which  came  nearest  in  principle  to  that  under 
discussion,  where  the  charge  against  the  prisoner  was  for 
compassing  the  king's  death,  and  the  overt-act  was,  consulting 
^  to  raise  rebellion  and  seize  the  king's  guards ;  and  Lord  Russell, 
in  his  defence,  called  many  witnesses  to  speak  to  his  affection 
towards  the  government,  and  his  detestation  of  risings  against 
it;  some  of  the  witnesses  gave  evidence  of  his  conversations 

'  and  sentiments  on  this  subject,  shewing  his  aversion  to  all 
risings  of  the  people :  Dr.  Burnet  and  Dr.  Cox,  in  particular, 
spoke  fully  to  this  point,  and  without  any  objection  either  from 
the  Court  or  from  the  counsel  for  the  prosecution.  After  the 
question  in  Hardy^t  case  had  been  argued  at  some  length, 
Lord  Chief  Justice  Eyre  is  reported  to  have  thus  addressed 
himself  to  the  prisoner's  counsel,  (1)  '^  I  do  not  know  whether 
you  can  be  content  to  acquiesce  in  the  opinion  that  we  are 
inclined  to  form  upon  the  subject,  in  which  we  go  a  certain 
way  with  you.     Nothing  is  so  clear,  as  that  all  declarations 

'  which  apply  to  facts,  and  even  apply  to  the  particular  case  that 
is  charged,  though  the  intent  should  make  a  part  of  that 
charge,  are  evidence  against  a  prisoner,  and  are  not  evidence 
for  him,  because  the  presumption,  upon  which  declarations  are 
evidence,  is,  that  no  man  would  declare  any  thing  against  him- 
self, unless  it  were  true ;  but  that  every  man,  if  he  were  in 
difficulty^  or  in  apprehension  of  any  difficulty,  would  make  de- 
clarations for  himself.  Those  declarations,  if  offered  as  evi- 
dence, would  be  offered,  therefore,  upon  no  ground  which  en- 
titles them  to  credit.  That  is  the  general  rule.  But  if  the 
question  be,  what  was  the  political  speculative  opinion  which 
this  man  entertained  touching  a  reform  of  parliament,  I  be- 
lieve we  all  think  that  opinion  may  very  well  be  learned  and 
discovered  by  the  conversations  which  he  has  held  at  any  time 
or  in  any  place.**  The  question  afterwards  put  to  the  wit- 
ness was,  whether,  before  the  time  of  the  convention  which 
was  imputed  to  the  prisoner,  he  had  ever  heard  from  him  what 
his  objects  were,  and  whether  he  had  at  all  mixed  himself  in 

(1)  24  HowcllU  St.  Tr.  1094. 
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Irrelevancy  in 
•ztminatioDg. 


that  business ;  and,  in  answer,  the  witn&s  stated  what  he  had 
heard  irom  die  prisoner  respecting  his  plan. of  reform.  (1) 

With  respect  to  questiona  for  the  purp(^e  of  making  & 
proper  presumption  as  to  the  probability  of  a  witness  speaking 
llie. truth  and  without  bias,  it  is  to  be  observed,  that  they  have 
a  more  obvious  tendency  to  lead  to  irrelevant  inquiries,  than 
those  which  have  been  the  subject  of  consideration ;  they  have 
oonsequendy  occasioned  distinct  rules  being  established  in  re- 
g(urd  to  them.  These  rules  will  be  considered  in  the  third 
part  of  this  Work. 


Irrelevancj 
with  regara  to 
.pleadings. 


Besides  the  ground  for  rejecting  evidence  on  account  of  the 
presumptions,  to  be  derived  from,  it  being  too  remote  from  the 
subject  of  inquiry,  there  is  another  ground  for  it's  rejection  on 
account  of  irrelevancy,  vie.  that  the  pleadings  in  the  cause  do 
not  admit  of  it's  being  received.  The  cases  upon  this  extensive 
subject  have  turned  more  upon  the  efiect  of  particular  plead* 
ings,  than  upon  the  general  principles  of  evidence. 


(1)  24  Howell's  St  Tr.  p.  1097. 
Another  questioo^  which  is  stated 
to  have  beea  pat  by  the  prisoner's 
counsel  to  one  of  the  witnesses,  and 
sJlowed  to  be  answered,  was,  as  to 


what  the  prisoner  had  declared  to 
be  the  object  of  ^e  corresponding 
societies.  This  question  .was  not 
opposed.    Ibid.  p.  1101. 
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